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In  re  NELSON,  SON,  &  HASTINGS.  OA. 

[1884    N.    1295.]  1885 

L  PEARSON,J. 

Costs — Taxation — Agency  Charges — Country  Solicitor  and  London  Agent —       April  22. 

Charge  for  Counsel's  Fees  not  yet  paid.  q  ^ 


London  solicitors  acted  as  agents  in  London  for  a  country  solicitor  during 
the  years  1877  to  1884  inclusive.  The  agency  was  terminated  in  1884. 
During  the  period  of  the  agency  the  London  agents  delivered  to  the  country 
solicitor,  generally  once  a  year  but  sometimes  oftener,  detailed  bills  of  the 
charges  which  they  claimed  against  him  in  each  of  the  actions  or  other 
matters  in  which  they  had  acted  for  him.  They  also  delivered  to  him  a 
cash  account  for  each  year,  in  which  he  was  credited  with  all  payments 
made  by  him  to  them,  and  all  moneys  received  by  them  on  his  behalf,  and 
was  debited  with  all  payments  made  by  them  to  him  or  on  his  behalf,  and 
with  the  gross  amounts  of  the  several  bills  of  charges  which  had  been  deli- 
vered. The  balance  appearing  to  be  due  from  him  on  each  account,  but 
the  last,  was  carried  on  to  the  next  account.  Some  of  the  actions  continued 
during  several  years,  and  one  of  them  (Rhodes  v.  Jenkins)  continued  during 
the  whole  period  of  the  agency,  and  was  not  then  concluded.  After  the 
close  of  the  agency  the  country  solicitor  claimed  a  taxation  of  the  whole  of 
the  bills : — 

Held,  by  Pearson,  J.,  that  only  those  bills  which  had  been  delivered 
within  twelve  months  could  be  taxed,  and  that  the  earlier  bills  must  be 
treated  as  having  been  settled  in  account  and  thus  paid. 

Held,  by  the  Court  of  Appeal,  that  the  bills  of  costs  in  Rhodes  v.  Jenkins 
(to  which  the  appeal  was  limited),  notwithstanding  the  fact  that  all  the 
.  costs  in  it  had  not  yet  been  taxed,  being  in  fact  separate  bills  could  not-  be 
treated  as  one  continuous  bill  at  the  option  of  the  country  solicitor. 
The  London  agents  had  charged  the  country  solicitor  with  fees  to  counsel 
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C.  A.  which  had  not  yet  been  paid,  but  the  country  solicitor  had  not  supplied 

lg85  them  with  sufficient  funds  to  pay  the  fees  : — 

w  Held,  by  Pearson,  J.,  that  this  charge  was  not  a  circumstance  sufficient 

In  re  to  justify  a  taxation. 

Nelson,  Son, 
&  Hastings.  fr\ 

  JlHIS  was  a  summons  by  Mr.  Charles  Norton,  a  solicitor  at 

Swansea,  asking  a  reference  to  the  Taxing  Master  to  tax  and 
settle  the  bills  of  fees,  charges,  and  disbursements  delivered 
duririg  the  years  1877,  1878,  1879,  1880,  1881,  1882,  1883,  and 
1884,  to  the  applicant  by  Messrs.  Nelson,  Son,  &  Hastings,  his 
solicitors  and  London  agents. 

In  an  affidavit  made  by  Norton  in  support  of  his  application, 
and  filed  on  the  7th  of  January,  1885,  he  said  that  the  late  firm 
of  Nelson,  Son,  &  Eastings,  whose  business  was  from  the  10th  of 
November,  1884,  carried  on  by  two  of  the  partners  in  the  former 
firm  under  the  style  of  Nelson  &  Son,  acted  as  his  London  agents 
from  November,  1875,  to  August,  1884,  and  also  in  an  action  of 
Rhodes  v.  Jenkins  "  to  the  present  date,"  and  during  that  time 
they  conducted  a  great  number  of  actions  and  matters  for  him  in 
all  divisions  of  the  High  Court,  and  in  conveyancing  and  other 
matters.  He  referred  to  a  document  marked  A,  which  was  a  list 
of  a  portion  of  the  bills  of  costs  delivered  to  him  by  Nelson,  Son, 
&  Hastings  in  respect  of  matters  so  conducted  by  them,  shewing 
the  dates  of  the  delivery  of  the  bills  respectively,  and  to  the  cash 
accounts  delivered  to  him  by  them  extending  over  the  same 
period  and  including  the  bills  of  costs  mentioned  in  the  exhibit 
A.  The  cash  accounts  referred  to  were  for  the  years  1877  to  1884 
inclusive.  Each  account  shewed,  on  the  one  side,  all  sums  re- 
ceived by  Nelson  &  Co.  from  Norton,  or  as  his  agents,  in  the 
various  matters  in  which  they  had  acted  for  him,  and,  on  the 
other  side,  the  payments  which  they  had  made  to  him,  or  on  his 
behalf,  in  those  matters,  and  the  amounts  of  the  bills  for  agency 
charges  which  they  claimed  against  him  in  the  same  matter. 
The  charges  claimed  in  each  matter  were  entered  in  a  lump  sum, 
thus:  "Dec.  31.  Rhodes  v.  Jenkins,  agency  charges  to  date, 
£253  17s.  hd"  A  separate  bill,  with  detailed  items  of  the 
charges,  was  delivered  in  each  case.  The  balance  at  the  foot  of 
each  account,  which  in  every  case  was  against  Norton,  was  carried 
on  to  the  next  account.    The  last  account  ended  on  the  29th  of 
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August,  1884,  and  it  shewed  a  balance  of  £617  lis.  lOd.  due  from       C.  A. 
Norton.  1885 
Norton  deposed  as  follows : — "  It  appears  by  the  said  cash       In  re 
accounts,  and  is  the  fact,  that  there  has  never  been  any  settle-  ^^^mos* 

ment  of  accounts   between  us  throughout  the  whole  period.   

Various  payments  on  account  have  been  made  by  me  from  time 
to  time,  and  Nelson  &  Co.  have  received  various  moneys  on  my 
-account,  but  there  has  always  remained  a  running  unsettled 
account,  and  each  account  shews  a  balance  claimed  by  Nelson  & 
Co.  to  be  due  from  me  to  them.  In  a  large  number  of  the  matters 
<?harged  for  in  their  said  bills  of  costs  against  me  the  business 
was  of  a  continuous  nature,  and,  as  appears  by  the  said  list  of  bills 
marked  A,  the  bills  of  costs  in  such  matters  are  continued  and 
carried  on  from  time  to  time  through  each  new  bill  that  was  deli- 
vered, in  some  cases  extending  throughout  the  whole  of  the  bills 
from  the  commencement  to  the  end.  In  particular,  in  the  action 
of  Rhodes  v.  Jenkins  (an  administration  action),  which  was  com- 
menced in  1877,  and  is  still  proceeding,  their  charges  are  con- 
tinued throughout  the  series  of  bills  delivered  down  to  the  very 
last  of  such  bills.  In  that  action  I  am  a  defendant  in  my  capacity 
of  trustee,  and  Nelson  &  Co.  appeared  on  the  record  as  properly 
concerned  for  me,  and  in  fact  they  acted  therein  as  my  solicitors 
down  to  March,  1884.  Their  costs  of  acting  for  me  as  a  trustee 
have  been  taxed  in  such  action  down  to  July,  1881,  as  between 
solicitor  and  client,  and  considerable  sums  have  been  taxed  off  by 
the  Taxing  Master  from  the  charges  they  had  previously  made 
against  me  in  the  bills  mentioned  in  the  exhibit  A,  but,  neverthe- 
less, they  now  refuse  to  make  any  allowance  to  me  in  respect  of  im- 
portant items  of  considerable  amount  so  taxed  off,  but  insist  upon 
the  payment  by  me  of  the  sums  which  have  been  actually  taken 
off  their  charges  on  taxation  between  solicitor  and  client.  The 
remainder  of  their  charges  in  this  matter  still  have  to  be  taxed 
in  the  said  action  in  pursuance  of  an  order  already  made  (1).  In 
the  action  of  Rhodes  v.  Jenkins  an  order  has  also  been  made  for 
the  taxation  of  the  costs  of  the  parties  thereto,  as  between  solicitor 
and  client,  in  which  taxation  will  be  included  the  bills  in  that 
matter  charged  against  me  by  Nelson  <&  Co.    I  find  that,  in  other 

(1)  This  order  was  dated  7th  of  June,  1884. 
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C.  A.  cases  besides  that  of  Rhodes  v.  Jenkins,  considerable  reductions 
1885  have,  upon  taxation,  been  made  from  Nelson  &  Co.'s  charges 
In  re  against  me,  but  in  respect  of  which  they  nevertheless  now  refuse 
&  Hastings.'  *°  allow  me,  and  insist  upon  payment  of  their  full  charges,  although 
they  have  been  shewn  by  such  taxation  to  be  erroneous  and  ex- 
cessive. I  claim  the  right  to  tax  all  the  bills  of  costs  mentioned 
in  the  list  marked  A,  and  I  claim  that  the  whole  of  such  costs 
are  taxable  as  (amongst  other  reasons)  forming  part  of  one  con- 
tinuous running  account,  notwithstanding  that  portions  of  the 
said  bills  have  from  time  to  time  been  delivered  for  a  period  of 
more  than  twelve  months.  In  addition  to  the  special  reasons 
before  appearing,  I  also  claim  the  right  to  tax  such  bills  for  the 
following  further  reason,  viz.,  that  they  contain  large  charges 
for  counsel's  fees  alleged  to  have  been  paid  on  my  account, 
whereas  in  fact  a  portion  of  such  fees,  to  the  amount  of  £384  or 
thereabouts,  has,  as  I  was  informed  on  the  18th  of  October  last, 
not  been  paid,  and  I  believe  has  not  been  paid  to  this  day.  I 
also  claim  to  have  the  various  items  in  the  said  cash  accounts 
properly  vouched  and  verified." 

In  answer  to  this  affidavit  Mr.  A.  M.  Nelson,  one  of  the  partners 
in  the  firm  of  Nelson  &  Son,  deposed  as  follows:  "The  sum  of 
£617  lis.  lOd  is  the  balance  due  for  bills  delivered  at  the  elate 
of  the  delivery  of  my  said  firm's  cash  account  to  the  Petitioner  on 
the  29th  of  August,  1884,  between  the  15th  of  December,  1882, 
and  the  29th  of  August,  1884,  and  only  £332  19s.  2d.  of  the  said 
amount  is  due  in  respect  of  bills  of  costs  which  have  been  delivered 
to  the  Petitioner  within  twelve  months  immediately  preceding  the 
Petitioner's  application  for  a  taxation.  During  the  entire  period 
in  which  the  firm  of  Nelson,  Son,  &  Hastings  were  the  London 
agents  of  the  Petitioner  they  delivered  to  him  yearly  bills,, 
except  in  some  few  matters  where,  as  a  matter  of  convenience,, 
this  custom  was  departed  from  by  the  delivery  of  bills  on  special 
matters  at  intermediate  periods,  and  they  also  delivered  to  the 
Petitioner  cash  accounts  (being  the  cash  accounts  mentioned  in 
the  Petitioner's  affidavit)  made  out  upon  the  principle  of  debiting 
the  Petitioner  with  the  amounts  of  the  said  bills  of  costs,  and  with  i 
any  payments  made  for  him,  and  crediting  him  with  all  sums  of  ! 
money  which  had  in  any  way  been  received  by  the  firm  of  Nelson,.  \ 
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;  Son,  &  Hastings,  and  the  said  items  on  the  credit  side  of  the  said      o.  Ju 

accounts  have  specifically  shewn  all  sums  which  have  been  re-  1885 

ceived  by  the  firm  of  Nelson,  Son,  &  Hastings,  in  respect  of  costs, 

whether  taxed  or  otherwise,  for  or  on  account  of  the  Petitioner  or  Nelson,  Son, 

.                                          &  Hastings. 
his  clients,  with  the  names  of  the  actions,  suits,  or  other  pro-   

ceedings  in  which  such  costs  have  been  received.    Each  cash 
account  so  delivered  has  shewn  the  balance  due  from  the  Peti- 
tioner to  the  firm  of  Nelson,  Son,  &  Hastings  in  respect  of  bills  of 
costs  or  accounts  previously  rendered  at  the  date  of  the  said 
cash  account.    The  said  bills  of  costs  all  contain  the  full  items 
!  and  particulars  of  every  charge  or  entry  respectively  made  therein. 
So  far  as  I  am  aware,  the  Petitioner  has  never  during  the  whole 
course  of  the  said  agency,  nor  until  the  month  of  October,  1884 
(when  the  Kespondents  were  pressing  him  for  payment  of  the 
balance  due),  objected  to,  or  asked  for  any  explanation  of,  the 
principle  upon  which  the  said  bills  of  costs  and  cash  accounts 
respectively  have  been  made  out,  or  the  nature  or  amount  of  the 
charges  made  or  contained  therein.    The  last  cash  account  was 
delivered  in  August,  1884,  and,  although  my  firm  had  then  for 
eighteen  months  ceased  to  be  the  agents  of  the  Petitioner,  save 
for  some  pending  matters,  he  allowed  four  months  to  pass,  and 
made  no  remark  of  dissatisfaction  until  pressed  for  payment  of  the 
balance  due  as  aforesaid.     The  Petitioner  has  from  time  to  time 
during  the  said  agency  directed  or  allowed  the  firm  of  Nelson, 
Son,  &  Hastings  to  receive  and  retain  towards  payment  of  the 
said  bills  of  costs,  and  of  the  balances  shewn  to  be  due  to  them  by 
the  cash  accounts,  numerous  sums  of  money  received,  or  to  be 
received,  by  the  firm  of  Nelson,  Son,  &  Hastings  for  or  on  account 
of  the  Petitioner  in  respect  of  matters  to  which  the  several  bills 
of  costs  related,  and  he  has  also  forwarded  sums  on  account  of  the 
balances  from  time  to  time  shewn  to  be  due  by  the  said  cash 
accounts,  and  upon  the  completion  of  probate  matters,  as  the 
accounts  shew,  the  bills  were  sent  to  him,  and  he  has  invariably 
remitted  the  amount  due  thereon  in  discharge  within  a  few  days 
of  the  receipt  of  such  bills  respectively.    By  means  of  the  pay- 
ment of  the  sums  credited  in  the  cash  accounts  the  several  bills 
of  costs  of  my  said  firm  hereinbefore  mentioned  to  have  been 
delivered  to  the  Petitioner  have  (except  as  to  the  said  sum  of 
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C.  A.       £617  lis.  lOd.)  been  paid.    As  to  certain  fees  remaining  unpaid 
1885       to  counsel,  the  Petitioner  is  well  aware  that  we  have  more  than 
once  pointed  out  that  to  him,  that,  upon  payment  of  the  balance 
^Hastings''  ^ue       n*m  to  ^e  Respondents,  such  fees  shall  immediately  be 

  paid.    My  said  firm  did  not  think  that  they  were  called  upon 

to  make  heavy  payments  out  of  pocket  to  counsel  and  others 
when  from  previous  experience  they  had  good  reason  to  believe 
that  they  would  probably  have  to  wait  for  months  or  years  before 
such  payments  would  be  reimbursed  them  by  the  Petitioner. 
The  Kespondents  are  willing  that  an  order  should  be  made  for 
taxation  of  such  of  the  said  bills  of  costs  as  have  been  delivered 
to  the  Petitioner  within  a  year  prior  to  his  application." 
There  was  no  reply  to  this  affidavit. 

The  summons  was  heard  before  Mr.  Justice  Pearson  on  the 
22nd  of  April,  1885. 

Levett,  for  Norton : — 

The  bills  which  it  is  sought  to  tax  really  form  only  one  con- 
tinuous bill.  There  has  been  a  taxation  in  some  cases  as  between 
the  solicitor  and  the  client,  and  items  have  been  disallowed  which 
the  London  agents  claim  to  be  allowed  as  against  Norton.  It  may 
be  that  they  ought  to  be  allowed  as  against  him,  but  in  order  that 
they  should  be,  the  Taxing  Master  ought  to  be  satisfied  that  these 
costs  were  incurred  by  Norton's  express  direction.  For  that  purpose 
there  ought  to  be  a  taxation.  There  has  never  been  any  final 
settlement  between  Norton  and  the  London  agents.  In  In  re 
Nicholson  (1)  a  taxation  was  allowed  of  bills  of  costs  extending 
from  1833  to  1857,  though  some  of  them  had  been  delivered  for 
more  than  twelve  months,  and  the  solicitor  had  in  1853  delivered 
to  the  client  an  account  current  for  twenty  years,  in  which  he 
took  credit  for  a  number  of  bills  of  costs  which  he  delivered  at 
the  same  time.  If  the  accounts  between  a  principal  and  his 
agent  have  not  been  settled,  the  principal  is  always  entitled  to 
have  the  accounts  taken  by  the  Court.  There  has  never  been 
anything  amounting  to  a  settlement  of  the  accounts.  The  bill  of 
costs  relating  to  a  particular  matter  of  business  or  to  an  action 
is  but  one  bill,  though  it  may  consist  of  several  parts  :  Stokes  v*. 

(1)  3D.F.&  J.  93. 
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Trumper  (1).  That  principle  applies  a  fortiori  as  between  a  C.  A. 
country  solicitor  and  his  London  agent :  Morgan  and  Wurtzburg  1885 
on  Costs  (2).  Ketention  of  costs  by  a  solicitor  before  the  de-  jn  re 
livery  of  a  bill  is  not  payment  of  the  bill  so  as  to  prevent  taxa- 

tion  :  In  re  Street  (3).    In  that  case,  and  in  In  re  Cartwright  (4),   

a  series  of  bills  of  costs  was  treated  as  one  bill.  The  law  as  to  tax- 
ation is  the  same  between  a  country  solicitor  and  his  London 
agent  as  it  is  between  a  client  and  his  solicitor :  Ward  v.  Law- 
son  (5).  ~No  doubt  in  In  re  Hall  and  Barker  (6),  Jessel,  M.R., 
expressed  a  different  view  with  regard  to  treating  a  series  of 
bills  as  one  continuous  bill.  The  action  of  Rhodes  v.  Jenkins  has 
been  going  on  throughout  the  whole  period,  and  the  costs  in  that 
action  have  not  yet  been  taxed  as  between  solicitor  and  client. 
This  alone  is  a  sufficient  reason  for  treating  the  whole  account  as 
open.  The  Eespondents  have  charged  Mr.  Norton  with  fees  to 
counsel,  which  they  have  not  yet  paid. 

Cozens-Hardy,  Q.C.,  and  B.  Wallace,  for  the  London  agents : — 

Only  those  bills  which  have  been  delivered  within  twelve 
months  can  be  taxed.  The  cash  account  cannot  get  rid  of  the 
fact  that  separate  bills  of  the  costs  were  delivered.  In  In  re 
Hall  and  Barker,  Jessel,  M.R.,  expressed  a  decided  opinion  that 
there  is  no  implied  contract  that  a  solicitor  shall  not  be  paid  for 
the  work  which  he  does  in  a  particular  matter  until  the  whole 
business  is  concluded.  Here  the  bills  of  costs  were  delivered 
every  year,  and  no  item  was  objected  to  until  the  year  1884. 
The  cash  accounts  were  balanced  at  the  end  of  each  year,  and 
the  balance  was  carried  on  to  the  account  of  the  next  year. 
The  accounts  were  plainly  settled,  and,  applying  the  rule  in 
Claytons  Case  (7),  the  bills  have  been  paid.  The  continuance  of 
the  relation  of  solicitor  and  client  is  not  of  itself  a  sufficient 
circumstance  to  justify  a  taxation  of  bills  which  have  been  de- 
livered more  than  twelve  months :  In  re  Elmslie  (8).  Stokes  v. 
Trumper  (9)  was  not  a  taxation  case.    As  to  the  other  cases 


(1)  2  K.  &  J.  232,  247. 

(2)  Page  444. 

(3)  Law  Eep.  10  Eq.  165. 

(4)  Ibid.  16  Eq.  469. 


(5)  Law  Eep.  8  Ch.  65. 

(6)  9  Ch.  D.  538. 

(7)  1  Mer.  572. 

(8)  Law  Eep.  16  Eq.  326. 


(9)  2  K.  &  J.  232. 
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Nelson,  Son 
&  Hastings. 


C.  A.  cited,  In  re  Street  (1)  was  explained  by  Jessel,  M.B.,  in  In  re 
1885  Hall  and  Barker  (2).  In  re  Cartwright  (3)  and  In  re  Hall  and 
jnre  Barker  are  in  favour  of  the  Respondents.  In  In  re  Nichol- 
son (4)  the  circumstances  were  special,  and  Ward  v.  Laiuson  (5) 
has  no  application. 

As  to  the  unpaid  counsel's  fees,  Norton  has  not  furnished  the 
London  agents  with  sufficient  funds  to  pay  them.  It  is  the  London 
agents  who  are  liable  to  counsel,  and  the  non-payment  of  these  fees 
is  no  ground  for  taxation :  Be  Wilton  (6). 

Levett,  in  reply. 


Pearson,  J. : — 

This  is  an  application  by  Mr.  Charles  Norton,  a  country  solicitor, 
for  the  taxation  of  the  bills  of  costs  of  his  London  agents,  Messrs. 
Nelson,  Son,  &  Hastings.  The  connection  between  the  parties 
began  as  long  ago  as  the  year  1875,  and  it  came  to  an  end  in 
the  year  1884.  During  this  period  Messrs.  Nelson  &  Co.  acted  as 
London  agents  for  Mr.  Norton  in  various  matters  which  were  not 
connected  together,  except  by  the  fact  that  they  all  came  from 
Mr.  Norton.  The  course  of  dealing  between  the  parties  was  this. 
Nelson  &  Co.  from  time  to  time,  at  all  events  once  a  year,  and 
sometimes  (in  order  to  facilitate  his  making  out  his  charges 
against  his  own  clients)  oftener,  delivered  to  Norton  bills  of  costs 
in  respect  of  all  the  business  which  they  had  transacted  for  him 
and  for  which  they  claimed  to  be  paid  by  him,  and  they  also 
shortly  after  the  end  of  December  in  each  year,  sent  him  a  cash 
account,  shewing,  on  the  one  side,  all  the  moneys  which  they  had 
during  that  year  received  from  him  or  on  his  behalf,  and  shewing, 
on  the  other  side,  the  manner  in  which  they  had  applied  any  of 
those  moneys  of  which  they  had  made  special  application,  and 
the  amounts  of  the  agency  charges  which  they  claimed  against 
him  in  each  matter  in  which  they  had  acted  for  him.  At  the 
end  of  each  year  the  account  was  balanced,  so  as  to  shew  whether 
Nelson  &  Co.  were  indebted  to  Norton,  or  he  to  them.    As  a  matter 


(1)  Law  Kep.  10  Eq.  165. 

(2)  9  Ch.  D.  538,  540. 

(3)  Law  Rep.  16  Eq.  469. 


(4)  3B.F.& J.  93. 

(5)  Law  Rep.  8  Ch.  65. 

(6)  13  L.  J.  (Q.B.)  17. 
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of  fact,  in  every  year  the  account  shewed  a  balance,  larger  or      C.  A. 
smaller,  to  be  due  from  Norton  to  the  London  agents.    The  account  1885 
of  each  year  after  the  first  commenced  with  the  balance  which  was      Xn  re 
due  from  Norton  on  the  account  of  the  previous  year.    Mr.  Norton  ^haSings  ' 
claims  to  have  all  the  bills  of  costs  which  were  delivered  through-   

t        Pearson,  J. 

out  this  period  taxed.    Messrs.  Nelson  &  Co.  admit  that  he  is   

entitled  to  taxation  of  the  bills  which  have  been  delivered  within 
twelve  months.  But,  as  to  all  the  bills  which  were  delivered 
more  than  a  year  ago,  they  say  that  they  were  settled  by  Norton  s 
treating  them  as  items  properly  charged  against  him  in  the  cash 
accounts,  and  that  he  is  not  now  entitled  to  have  them  taxed. 

Mr.  Levett,  with  his  usual  industry  and  ability,  has  argued  that 
there  was  really  one  continuous  running  account  between  the 
parties,  from  the  beginning  to  the  end  of  their  connection,  and 
that,  inasmuch  as  the  proceedings  in  the  action  of  Rhodes  v. 
Jenkins  were  going  on  during  the  whole  period,  and  all  the  costs 
of  that  action  have  not  yet  been  taxed,  that  circumstance  of 
itself  is  enough  to  keep  alive  the  whole  account  from  1877  to 
1884,  whether  it  relates  to  Rhodes  v.  Jenkins  or  to  other  matters. 
I  was  very  much  startled  at  that  proposition.  I  could  not  see 
how  bills  of  costs  which  related  to  entirely  distinct  matters  could 
be  kept  alive,  or  rather  resuscitated,  years  after  the  transactions 
to  which  they  related  had  come  to  an  end,  merely  because  a  bill 
relating  to  another  matter,  which  had  had  a  longer  existence,  had 
not  yet  been  settled.  I  should  have  been  very  sorry  if  I  had 
been  obliged  to  come  to  that  conclusion.  The  same  principle 
would  have  applied  to  bills  of  costs  extending  over  thirty  or 
even  fifty  years,  and  I  might  have  had  to  order  the  taxation  of 
a  bill  of  costs  when  the  person  who  had  transacted  the  business 
to  which  it  related  had  been  in  his  grave  for  years.  That  would 
open  the  door  to  an  amount  of  unfairness  which  the  Court 
ought  to  be  very  slow  to  sanction. 

What  then  is  the  nature  of  the  relation  between  the  parties 
in  this  case  ?  The  relation  of  solicitor  and  client  is  one  thing  ; 
that  of  country  solicitor  and  London  agent  is  another.  In  the 
latter  case  the  principal  in  the  matter  is  the  country  solicitor  ;  he, 
as  between  himself  and  the  client,  has  really  the  charge  of  the 
business.    The  London  agent  is  his  agent  for  transacting  in 
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0.  A.  London  the  business  with  which  he  is  intrusted  by  the  country 
1885  solicitor.  The  London  agent  looks,  not  to  the  client,  but  to  the 
ln  re  country  solicitor,  for  the  payment  of  the  remuneration  to  which 
&EHastings'  ^e  *s  ent^le(^  f°r  h^s  services ;  and,  though  the  London  agent 
— —       may  under  some  circumstances  be  entitled  to  intercept  moneys 

Pearson,  J.  \  l  J 

  which  are  coming  to  the  country  solicitor,  yet  if  the  client,  with- 
out notice  of  any  claim  by  the  London  agent,  and  without  any 
fraud,  has  settled  with  the  country  solicitor,  payment  by  him 
to  the  country  solicitor  will  absolve  him  from  any  liability  to  the 
London  agent*  The  country  solicitor  may  make  what  terms  he 
pleases  with  his  client  as  to  the  time  when  and  the  manner  in 
which  he  is  to  be  paid ;  the  London  agent  cannot  interfere  with 
the  arrangement ;  he  looks  to  the  country  solicitor  as  the  person 
by  whom  he  is  to  be  paid. 

In  the  present  case  the  London  agents  have  in  each  year,  down 
to  the  year  1884,  delivered  to  the  country  solicitor  the  bills 
of  costs  which  they  claim  to  be  paid  by  him,  and  also  a  cash 
account.  The  correctness  of  the  cash  accounts  has  been  prac- 
tically admitted  by  the  country  solicitor,  by  his  making  payments 
to  the  London  agents  on  account  of  the  balances  which  appeared 
by  those  accounts  to  be  due  from  him.  It  appears  to  me  that  it 
is  now  too  late  for  the  country  solicitor,  when  he  has  almost  in 
so  many  words  admitted  the  correctness  of  the  accounts,  to  come 
here  and  endeavour  to  undo  all  which  has  been  done.  I  should 
be  introducing  a  rule  for  which  I  am  aware  of  no  authority,  if  I 
were  to  hold  that  under  such  circumstances  a  country  solicitor  is 
entitled  to  a  taxation  of  his  London  agents'  bills  of  costs  which 
have  been  delivered  more  than  twelve  months. 

The  only  other  point  is  the  allegation  that  some  fees  to 
counsel  for  which  the  London  agents  have  charged  have  not  really 
been  paid  by  them.  I  think  Be  Wilton  (1)  covers  that  objec- 
tion. But,  independently  of  that,  the  matter  does  not  stand  in 
the  same  position  as  if  a  solicitor  was  charging  his  client  with 
sums  which  he  had  not  paid  and  for  which  the  client  would 
remain  responsible.  The  London  agent,  not  the  country  solicitor, 
is  responsible  to  counsel  for  his  fees.  The  reason  alleged  by  the 
London  agents  for  their  not  having  paid  these  fees  is,  that  they 
(1)  13  L.  J.  (Q.B.)  17. 
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had  not  been  supplied  with  sufficient  funds  by  Norton.  I  have  o.  A. 
no  doubt  that,  if  he  had  paid  them  the  money,  and  they  had  not  1885 
paid  the  fees  to  counsel,  he  could  maintain  an  action  against  them  ^~^e 
for  the  money  which  he  had  paid  them  for  the  purpose.    This  &EhaSings' 

allegation,  therefore,  affords  no  grounds  for  the  taxation  of  the   

bills.    This  application  is  simply  for  the  taxation  of  bills  which   

have  been  delivered  more  than  a  year,  and  which  the  country 
solicitor  has  settled  in  account  with  the  London  agents.  In  the 
absence  of  any  special  circumstances,  this  cannot  be  allowed. 
There  will  be  the  common  order  for  the  taxation  of  the  bills  which 
have  been  delivered  within  twelve  months,  but  Mr.  Norton  must 
pay  the  costs  of  the  application. 

W.  L.  C. 

From  this  decision  Mr.  Norton  appealed.    The  notice  of  motion      c-  A* 
of  appeal  was  however  limited  to  a  claim  for  taxation  of  the  bills 
so  far  only  as  they  related  to  the  costs  of  the  still  unfinished 
action  of  Rhodes  v.  Jenkins. 

The  appeal  was  heard  on  the  2nd  of  June,  1885. 

Levett,  for  the  Appellant,  renewed  the  arguments  used  in  the 
Court  below  so  far  as  they  were  applicable  to  the  costs  of  the 
said  action,  and  again  cited  the  cases  which  had  been  cited 
below.  The  arguments  and  cases  are  sufficiently  referred  to  in 
the  judgments. 

Cozens-Eardy,  Q.C.,  and  B.  Wallace,  for  the  Kespondents,  were 
not  called  upon. 


Cotton,  L.J. : — 

This  is  an  application  made  by  Mr.  Norton,  a  solicitor  of  Swan- 
sea, for  liberty  to  tax  certain  bills  of  costs,  which  he  calls  one 
bill  of  costs,  which  were  delivered  to  him  by  his  London  agents 
between  1877  and  1884.  Mr.  Justice  Pearson  ordered  taxation 
only  of  the  bill  delivered  to  Mr.  Norton  in  1884,  on  the  ground 
that  the  other  bills  had  been  delivered  more  than  twelve  months 
before  the  date  of  his  application,  and  that  there  were  no  special 
circumstances  which  would  justify  an  order  for  their  taxation 
after  a  period  of  a  year. 
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C.  A.  The  first  point  argued  on  the  part  of  the  Appellant  is  that 

1885       although  these  bills  were  on  separate  pieces  of  paper,  yet  that, 

^j^re      as  regards  the  costs  in  the  action  of  Rhodes  v.  Jenkins,  to  which 

Nelson,  Son,  j^jg  ciaim  for  taxation  is  limited  on  this  appeal,  they  do  in 
&  Hastings.  g  .  .   .  . 

  fact  form  only  one  bill.    Is  this  so?    The  original  application 

Cotton,  L.J.        „  M_  J  .  _  .         .  .  .         .  , 

  of  Mr.  Norton  is  strongly  against  his  contention,  it  shews  what 

Mr.  Norton's  view  was,  because  that  application  claimed  taxation 
not  only  of  the  costs  of  this  one  action,  but  also  of  various  other 
costs  in  various  other  actions  which  have  been  long  ago  settled 
and  disposed  of.  That  wider  claim  has  now  been  abandoned,  but 
the  fact  that  the  claim  related  not  only  to  the  costs  of  Rhodes  v. 
Jenkins,  which  are  now  under  taxation,  but  of  other  actions  and 
matters,  has  a  bearing  on  the  question  whether  we  can  treat  these 
separate  pieces  of  paper  as  constituting  only  one  bill  of  costs. 

The  question  really  turns  on  the  Solicitors  Act,  which  limits 
the  period  of  taxation  of  a  bill  to  twelve  months  after  the  delivery 
of  a  signed  bill  unless  there  are  special  circumstances  which 
justify  an  order  for  taxation  after  that  period. 

Can  we  then  treat  these  separate  bills  as  one  bill  only?  I 
think  it  would  be  wrong  so  to  treat  them.  The  accounts  were 
delivered  year  by  year  to  Mr.  Norton,  and  they  were  to  all 
appearances  distinct  bills.  It  can  hardly  be,  and  it  was  not,  in 
fact,  contended,  that  an  action  could  not  have  been  brought  by 
the  London  agents  on  each  separate  bill  for  money  due  for  the 
work  done  up  to  the  date  of  such  bill.  But  it  has  been  said  that 
the  country  solicitor  has  the  option  if  he  pleases  at  any  time 
before  payment  to  elect  to  treat  the  separate  bills  as  forming  one 
continuous  bill.  It  would  be  a  strange  thing  if  this  could  be 
done,  if  an  option  could  be  given  to  the  country  solicitor  to  treat 
them  as  one  continuous  bill,  and  thereby,  without  any  special 
circumstances,  to  require  the  taxation  of  the  bills  after  the  expira- 
tion of  the  year  limited  by  the  statute.  The  period  which  the 
bills  in  this  case  cover  is  seven  years,  but  the  period  might  well 
be  longer.  In  considering  what  is  a  bill  within  the  meaning  of 
the  section,  we  must  treat  each  of  these  yearly  bills  as  a  separate 
bill  so  as  to  limit  the  right  to  tax  to  the  period  of  twelve  months 
after  its  delivery. 

I  do  not  think  that  the  cases  which  have  been  referred  to  by 
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Mr.  Levett  carry  out  the  proposition  for  which  he  has  cited  them.      C.  A. 
The  case  that  at  first  sight  appeared  to  be  most  in  his  favour  was  1885 
the  case  of  StoTces  v.  Trwmjper  (1),  but  on  examining  it,  it  turns  out      jn  re 
to  have  really  no  bearing  on  the  point.    In  that  case  only  one  bill  ^hTSing^ 
was  delivered,  which  included  the  costs  in  a  certain  action,  and   

Cotton,  L.J. 

the  point  of  contest  was  whether  there  had  not  been  negligence   

on  the  solicitor's  part  in  reference  to  one  matter  mentioned  in  the 
bill ;  but  it  was  determined  that  that  did  not  disentitle  the 
solicitor  to  claim  the  costs,  except  so  far  as  they  related  to  that 
particular  matter. 

That  case  has  no  real  bearing  on  the  present  question,  and  as 
far  as  I  can  see  none  of  the  cases  cited  have  any  bearing  on  it 
with  the  exception  of  the  case  of  In  re  Hall  and  Barker  (2),  where 
there  is  an  observation  of  Sir  G.  Jessel  which  is  against  the  con- 
tention of  the  Appellant. 

Is  there  anything  else  to  make  this  one  continuous  bill  ?  The 
case  of  In  re  Cartivright  (3)  has  been  referred  to,  in  which  Lord 
SeTborne,  when  hearing  Kolls  cases,  treated  a  letter  as  making 
separate  bits  of  paper  one  continuous  account,  but  there  was 
nothing  in  the  correspondence  here  to  have  any  such  effect. 

I  ought  to  refer  to  the  case  of  In  re  Street  (4),  which  has  been 
relied  on  by  Mr.  Levett.  In  that  case  there  were  three  separate 
sales,  and  the  bill  of  costs  of  the  second  sale  was  delivered  before 
the  bill  of  costs  of  the  first  sale,  and  there  it  was  held  that  the 
two  bills,  although  delivered  as  separate  bills,  must  be  treated  as 
one  bill  under  the  circumstances,  and  for  this  reason :  at  the  time 
when  the  first  bill  was  delivered  it  was  not  a  bill  for  all  the  work 
conducted  up  to  that  time  by  the  solicitor,  it  being  a  bill  of  costs 
of  the  second  sale  only,  excluding  the  costs  of  the  first  sale,  which 
he  had  no  right  to  exclude. 

Then  it  is  said  that  the  relation  of  principal  and  agent  sub- 
sisting between  the  London  agent  and  country  solicitor  is  a 
special  circumstance  within  the  meaning  of  the  said  statute.  If 
that  be  so,  then  there  will  be  a  special  circumstance  in  the  case 
of  every  bill  of  costs. 

Another  special  circumstance  relied  upon  was  that  it  was 
always  understood  between  the  parties  that  the  costs  of  the  action 

(1)  2  K.  &  J.  232.  (3)  Law  Eep.  16  Eq.  469. 

(2)  9  Ch.  D.  538.  (4)  Ibid.  10  Eq.  165. 
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C.  A.      would  be  provided  for  and  paid  out  of  the  fund  in  Court.  That 

1885       was  so,  but  I  cannot  treat  that  as  a  special  circumstance.  It  may 

be  that  in  this  particular  case  our  decision  will  have  the  some- 

Nelson,  Son,  wna^  strange  result  that  costs  which  were  disallowed  as  between 
&  Hastings.  & 

the  country  solicitor  and  his  client  upon  taxation  as  between 

solicitor  and  client,  will  be  chargeable  against  the  country  soli- 
citor himself  as  between  himself  and  his  London  agents.  That, 
however,  cannot  affect  the  present  question.  What  we  have  to 
consider  is  whether  under  the  section  of  the  Act  Mr.  Norton  has 
the  right  to  obtain  taxation  of  a  bill  delivered  more  than  a  year 
before  his  application.  In  my  opinion,  he  has  no  such  right,  and 
the  appeal  fails. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  the  view  of  the  facts 
taken  by  Mr.  Justice  Pearson  was  the  correct  one,  viz.,  that  each 
of  the  bills  was,  in  point  of  fact,  a  distinct  bill.  Can  we  then  say 
that  it  would  be  right  to  treat  these  bills  not  as  what  they  are, 
distinct  bills,  but  as  forming  together  one  bill  ?  Shall  we  depart 
from  the  substance  and  adopt  a  fiction  ?  If  we  were  to  accede  to 
the  view  pressed  upon  us  by  Mr.  Levett,  in  other  words,  were  to 
enable  the  Appellant  to  treat  several  separate  bills  as  one  bill,  we 
should  be  landing  ourselves  in  difficulties,  many  of  which  I  can  j 
foresee.  I  think  the  true  principle  is  that  mentioned  by  the  late 
Master  of  the  Kolls  in  In  re  Hall  and  Barker  (1),  and  it  is  for  those  | 
who  maintain  the  contrary  view  to  shew  some  good  grounds. 
Here,  in  my  opinion,  there  are  none  sufficiently  or  nearly  suffi- 
ciently strong.  The  case  of  Stokes  v.  Trumper  (2)  is  not  really  in 
point  when  we  come  to  look  at  it  closely. 

As  regards  the  alleged  special  circumstances,  I  have  nothing 
to  add. 

Fky,  L.J.  :— 

I  am  entirely  of  the  same  opinion. 

Solicitors  for  Appellant :  Ellis,  Munday,  &  Bartrum. 
Solicitors  for  Eespondents  :  Nelson  &  Son. 

(1)  9  Ch.  D.  538.  (2)  2  K.  &  J.  232. 

M.  W. 
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In  re  COMPTON.  C.  A. 

NOKTON  v.  COMPTON.  1885 

[1882    C.    922.]  June2 

Administration — Executor — Right  of  Retainer — Assets  received  or  paid  into 
Court  after  Death  of  Executor — Right  of  Representatives  of  Executor — Debt 
under  Covenant — Arbitrary  Damages. 

An  executor's  right  of  retainer  is  limited  to  so  much  of  the  assets  of  his 
testator  as  comes  into  the  possession  or  under  the  control  of  the  executor, 
or  is  paid  into  Court  during  his  lifetime. 

If  an  executor  asserts  in  his  lifetime  a  right  of  retainer,  but  dies  without 
having  exercised  it,  his  representatives  may  exercise  that  right  for  the 
"benefit  of  his  estate  only  as  to  anything  which  came  into  the  actual  pos- 
session or  under  the  actual  control  of  their  testator,  or  which  was  paid  into 
Court  during  his  lifetime. 

Wilson  v.  Coxwell  (1),  unless  restricted  in  this  way,  must  be  treated  as 
overruled. 

Claims  l?y  an  executor  for  breach  of  a  covenant  to  assign  a  policy, 
and  to  replace  furniture,  if  sold,  by  other  furniture  of  like  value,  are 
claims  for  damages  for  breach  of  pecuniary  contracts  for  which  there  is  a 
certain  standard  or  measure,  and  may  therefore,  on  the  authority  of  Loane 
v.  Casey  (2),  be  retained. 

This  was  an  appeal  against  an  order  of  Mr.  Justice  Pearson, 
dated  the  19th  of  May,  1884,  whereby  he  declared  that  Mrs.  Comp- 
ton,  formerly  widow  of  the  testator  William  Compton,  was  entitled 
as  executrix  of  the  testator  to  retain  a  sum  of  £1500  due  to  her 
in  respect  of  the  breach  of  covenant  on  the  part  of  the  testator 
to  assign  a  policy  for  that  amount,  and  also  to  retain  damages 
in  respect  of  the  breach  of  a  covenant  to  replace  certain  furniture, 
and  that  her  executors  were  entitled  to  rank  as  creditors  against 
the  estate  of  William  Compton,  in  priority  to  the  other  creditors  for 
the  sum  of  £1500  and  the  amount  of  such  damages,  and  that  if 
necessary  an  inquiry  should  be  made  what  was  the  amount  of 
such  damages. 

The  testator  by  his  marriage  settlement,  dated  the  18th  of 
June,  1872,  assigned  certain  furniture  and  policies  on  his  life  to 
trustees  to  hold  upon  trust,  in  the  events  which  happened,  for  his 
widow  absolutely.  He  also  covenanted  by  the  same  indenture  that 
(1)  23  Ch.  D.  764.  (2)  2  W.  Bl.  965. 
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he  would  on  the  23rd  of  August,  1874,  assign  or  procure  to  be 
assigned  to  the  trustees  another  policy  on  his  life  for  £1500,  to  be 
held  by  thern  upon  similar  trusts.  The  settlement  contained  a 
power  to  sell  the  furniture,  the  testator  covenanting  that  he 
would  out  of  his  own  moneys  replace  the  furniture  sold  with  other 
of  a  like  description  and  like  value. 

Some  articles  of  furniture  were  sold  in  July,  1880,  for 
£356  9s.  6d. 

The  testator  died  on  the  19th  of  December,  1881,  without 
having  performed  either  of  his  said  covenants  or  made  any  com- 
pensation for  their  non-performance.  By  his  will  he  appointed 
his  widow,  J.  U.  Davison,  and  his  son  the  Defendant  William 
McGrath  Compton,  executrix  and  executors.  The  widow  alone 
proved  the  will  on  the  18th  of  February,  1882,  liberty  being  re- 
served to  the  son  to  come  in  and  prove.  J.  U.  Davison  renounced 
probate. 

In  March,  1882,  the  present  creditor's  action  was  commenced 
against  the  widow  for  administration  of  the  testator's  estate,  and 
the  usual  decree  was  made. 

Mrs.  Compton  in  June,  1882,  carried  in  a  claim  in  the  action  for 
£2500,  viz.,  £1500  under  the  covenant  to  assign  the  policy,  and 
£1000  the  sum  estimated  as  necessary  to  replace  the  furniture. 
By  her  affidavit  she  claimed  to  be  entitled  as  executrix  of  the 
testator  to  apply  all  moneys  accrued  or  to  accrue  and  forming 
part  of  his  estate,  in  the  first  place  in  payment  to  herself  of  the 
amount  of  her  claims  in  priority  to  all  other  claims  made  or  to  be 
made  against  the  estate. 

Mrs.  Compton  had  in  the  previous  April  released  the  trustees  of 
the  settlement  from  all  liability  in  respect  of  the  breaches  of  the 
two  covenants.  The  trustees  had  themselves  on  the  3rd  of  April,, 
made  a  claim  on  the  estate  of  the  testator  in  answer  to  advertise- 
ments for  creditors  in  respect  of  the  covenants. 

In  September,  1882,  Mrs.  Compton  died,  having  appointed 
George  Francis  Parker  and  Jane  Couch  her  executors,  who  proved 
her  will  on  the  12th  of  November,  1883. 

On  the  2nd  of  January,  1883,  probate  of  the  will  of  the  testator 
had  been  granted  to  his  son,  the  said  Defendant,  against  whom 
on  the  12th  of  January  the  administration  action  was  revived. 
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On  the  27th  of  January,  1883,  an  application  was  made  on      C.  A. 

behalf  of  the  Plaintiffs  that  the  surviving  partner  of  the  testator  1885 

should  pay  into  Court  a  sum  of  £875  which  was  admitted  to  be      jn  re 

due  from  him  to  the  estate,  and  an  order  to  that  effect  was  Compton. 

Norton 

made  in  February,  1883,  and  the  money  was  paid  in.  v. 

A  sum  of  £100  had  been  paid  into  Court  by  Mrs.  Com f  ton  CoMPTCT- 
during  her  lifetime,  and  these  two  sums  constituted  the  whole  of 
the  testator's  estate.  The  executors  of  Mrs.  Compton  brought 
in  their  claim  to  be  admitted  as  creditors  against  the  testator's 
estate  for  the  £2500  which  their  testatrix  had  claimed.  This 
claim  was  opposed  by  the  Defendant,  the  surviving  executor, 
and  being  adjourned  into  Court,  His  Lordship  on  the  19th  of 
May,  1884,  following  his  former  decision  in  Wilson  v.  Coxivell  (1), 
made  the  order  set  out  above. 

The  Defendant  W.  M.  Compton  appealed. 

Cozens-Hardy,  Q.C.,  and  Methold,  for  the  Appellant : — 

An  executor's  right  of  retainer  is  confined  to  that  which  comes 
into  his  hands  or  which  is  paid  into  Court  during  his  lifetime, 
which  is  equivalent  to  payment  to  him,  and  is  allowed  in  favour 
of  the  executor  of  the  executor  only  where  the  second  executor 
has  become  the  representative  of  the  original  testator :  Hopton  v. 
JDryden  (2).     But  in  this  case  the  Judge  has  extended  the  right 
to  money  which  never  came  into  the  hands  or  under  the  control 
of  the  executrix  during  her  life,  and  has  enabled  her  representa- 
tives, who  do  not  represent  the  original  testator,  to  retain  that 
S  which  their  testatrix  never  could  have  retained.    His  Lordship 
in  fact  followed  his  former  decision  in  Wilson  v.  Coxwell,  but 
I  that  decision  must  be  treated  as  erroneous  and  now  under  review, 
j  Then  the  claims  were  of  such  a  character  that  no  retainer  was 
permissible.    The  claims  were  in  fact  for  unascertained  damages, 
I  which  can  only  be  ascertained  by  an  action.    They  are  in  fact 
\  arbitrary  damages,  which,  on  the  authority  of  Loane  v.  Casey  (3) 
\  cannot  be  retained.    Morris  v.  Morris  (4),  on  which  the  Judge 
relied,  is  not  inconsistent  with  that  presumption;  there  was  in 

(1)  23  Ch.  D.  764.  (3)  2  W.  Bl.  965. 

(2)  Prec.  in  Ch.  179;  2  E,q.  C.  Ab.  (4)  Law  Kep.  10  Ch.  68. 

450.  '  \  '  r    -  t   ;  ■  -. 
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that  case  an  actual  debt,  one  that  could  be  barred  by  the  statute, 
although  it  could  only  be  recovered  through  the  Court  of 
Equity. 

Everitt,  Q.C.  {Seward  Brice  with  him),  for  the  Eespondents : — 
The  executrix  claimed  in  June,  1882,  her  right  of  retainer. 
She  then  had  a  right  to  claim  to  retain  that  which  was  in  her 
hands,  and  assert  her  right  to  retain  the  proceeds  of  a  debt  then 
due  to  her  as  executrix,  and  soon  payable,  to  meet  a  debt  due  toi 
her  from  the  estate.  That  claim  to  retain  the  future  assets  would 
bind  those  assets  when  they  fell  in  and  entitle  her  representa- 
tives to  retain  them  if  they  fell  into  possession  after  her  death  : 
Wilson  v.  Coxwell  (1).  That  was  an  effectual  assertion  of  her 
right  of  retainer,  which  would  have  defeated  any  creditor's  action 
against  her ;  and  that  assertion  of  right  is  sufficient  by  itself,  even 
though  the  money  may  not  be  in  her  hands.  The  fact  that  a 
debt  due  to  the  testator's  estate  is  not  immediately  payable,  does 
not  oust  the  right  of  retainer.  If  there  be  a  debt,  debitum  in 
frdesenti,  solvendum  in  futuro,  the  creditors  could,  assuming  no 
retainer,  decline  to  wait  till  it  became  payable  and  could  require 
it  to  be  sold  or  discounted,  and  in  that  case  the  executrix  could 
assign  that  chose  in  action  and  keep  the  money ;  again,  if  an 
action  at  law  had  been  brought  by  the  creditors  against  the 
executrix  and  she  had  pleaded  assets  £200,  and  a  sum  of  £600  pay- 
able in  six  months,  against  which  she  asserted  a  claim  of  £800  ; 
judgment  would,  it  is  submitted,  be  given  in  her  favour,  and  the 
test  must  be  that  she  could  resist  an  action  by  creditors. 

[Lindley,  L.J. — The  form  of  the  plea  of  retainer  given  in 
Chitty's  Pleadings  does  not  warrant  the  idea  that  an  executor 
could  impound  an  outstanding  asset  (2).] 

Then  it  is  clear  from  Loane  v.  Casey  (3)  that  the  claim  under 
the  covenants  can  be  retained. 


Methold,  in  reply,  cited  Walters  v.  Walters  (4). 


(1)  23  Ch.  D.  764. 

(2)  Chitty's  Precedents  of  Pleading, 
3rd  Ed.  p.  418. 


(3)  2  W.  Bl.  965. 

(4)  18  Ch.  D.  182. 
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Cotton,  L.J. : —  o.  A. 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Pearson,  by  which 
he  has  allowed  certain  claims  against  the  estate  of  Mr.  Compton,      In  re 

COMPTON. 

the  testator  in  this  action,  and  declared  that  the  personal  repre-  norton* 

sentatives  of  the  deceased  executrix  are  entitled  to  stand  as  credi-  v. 

,  .               ...             ,            ,.                           „  Compton. 
tors  against  his  estate  in  priority  to  other  creditors  in  respect  01   

those  claims.    [His  Lordship  stated  the  facts  shortly  as  detailed 

above,  and  continued  : — ]    During  the  widow's  life  hers  was  the 

hand  to  receive,  and  she  was  the  person  to  be  sued  ;  after  her 

i  (death  her  personal  representatives,  who  were  not  the  representa- 

i-  tives  of  the  original  testator,  were  not  the  persons  to  receive  and 

:  Iget  in  the  testator's  assets,  nor  were  they  the  persons  to  be  sued. 

)f  [Under  these  circumstances  Mr.  Justice  Pearson  has  not  allowed 

a  (retainer,  strictly  so  called,  to  the  representatives  of  the  widow, 

n  (but  as  she  asserted  her  right  of  retainer  during  her  life,  he  has 

algiven  her  representatives  priority  as  creditors  against  her  hus- 

is  I  band's  estate.    I  think  that  except  as  regards  the  sum  paid  into 

11  jCourt  by  her  during  her  lifetime,  there  is  no  right  of  priority  as 

o  [there  is  none  of  retainer.    What  is  retainer  ?    It  is  this,  that  an 

e  [executor  having  a  claim  against  the  testator's  estate  is  not  to  be 

d  put  in  a  worse  position  than  any  other  creditor,  who  by  suing  and 

a  (obtaining  a  judgment  against  the  executor  could  obtain  priority, 

e  [while  the  executor  not  being  able  to  sue  himself  could  not  obtain 

■  [priority.    The  right  of  retainer  applies  to  that  which  the  exe- 

;  jcutor  has  in  his  hands,  or  which  has  been  paid  into  Court  while 

he  was  executor,  and  which  but  for  that  payment  would  have 

come  into  his  hands.    The  word  "  retainer  "  speaks  for  itself. 

When  the  personal  representative  is  also  a  creditor  of  the  estate 

he  may  retain  out  of  the  assets  which  he  has  got  in  his  possession, 

the  amount  of  the  claim  for  which  he  cannot  sue,  and  when  money 

has  been  paid  into  Court  during  the  life  of  the  executor,  the 

Court  does  not  withdraw  from  the  executor  his  right  in  respect 

of  that  money.    The  Court  treats  that  payment  into  Court  as  in 

effect  a  payment  into  the  executor's  own  hands.    Therefore  as 

to  the  £100,  or  whatever  the  sum  was  that  was  paid  into  Court 

during  the  life  of  the  widow,  she  had  a  right  of  retainer,  and  her 

representatives  are  now  entitled  to  have  that  sum  paid  to  them. 

But  as  to  the  sum  of  £875,  the  whole  foundation  on  which  the 

C  2  1 
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doctrine  of  retainer  rests  is  absolutely  gone.  That  sum  was  not 
paid  in  at  a  time  when  the  widow  was  in  a  position  to  get  in  the 
testator's  assets,  and  when  it  was  paid  in  her  representatives  were 
not  in  that  position,  not  being  representatives  of  the  testator.  It 
appears  that  Mr.  Justice  Pearson  has  followed  a  former  decision 
of  his  own  in  Wilson  v.  Goxwell  (1).  There  he  allowed  the  execu- 
tors of  a  deceased  executor,  who  had  asserted  but  not  exercised 
his  right  of  retainer  in  his  lifetime,  although  they  did  not  repre- 
sent the  original  testator,  to  retain  out  of  the  assets  of  the  original 
testator  then  in  Court  the  amount  of  the  claim  of  their  testator. 
I  should  think  it  probable,  although  it  does  not  appear  in  the 
report,  that  the  assets  were  in  fact  got  in  while  the  original  exe- 
cutor was  the  personal  representative,  not  paid  to  him  personally, 
but  paid  into  Court  during  his  life,  which  amounts  to  the  same 
thing.  If  that  is  not  so,  it  is  a  decision  which  we  are  able  to 
review,  and  one  which  we  cannot  follow.  In  my  opinion  it  is  an 
extension  of,  or  rather  the  establishment  of  a  new  doctrine  in  the 
place  of  retainer  to  say,  that  when  an  executor  has  not  got  in 
assets  during  his  life,  his  personal  representatives,  not  being  re- 
presentatives of  the  original  testator,  are  entitled  to  retain  assets 
which  never  came  into  the  hands  or  under  the  control  of  the 
original  executor. 

Then  it  is  said  that  the  widow's  claim  is  of  such  a  character 
that  the  doctrine  of  retainer  does  not  apply.  It  is  said  that  her 
executors  can  claim  only  by  way  of  damages,  against  which  there 
is  no  right  of  retainer ;  and  the  case  of  Loane  v.  Casey  (2)  was 
referred  to  in  support  of  that  contention.  But  I  think  that 
decision  is  against  that  contention,  What  Blaclcstone  says  there 
is  this :  "  Debts  of  a  higher  nature,  subsisting  and  undischarged, 
must  be  pleaded  by  the  executor ;  debts  discharged  may  be  given 
in  evidence  to  shew  that  the  assets  are  exhausted.  This  is  the 
discharge  of  a  debt.  It  is  equivalent  to  a  recovery  on  an  action 
of  covenant.  For  the  executrix  cannot  sue  herself."  The  debt 
in  respect  of  which  the  right  of  retainer  in  that  action  was 
claimed  arose  under  a  covenant  by  the  testator  with  a  trustee 
previous  to  his  marriage,  in  the  event  of 'his  death  in  the  lifetime 
of  his  wife  without  issue,  to  leave  to  her  all  his  personal  estate 
(1)  23  Ch.  D.  764.  (2)  2  W.  Bl.  965,  968. 
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.and  £200  annuity  for  her  life  out  of  his  real  estates ;  or  in  case  of 
leaving  issue  a  moiety  of  his  personal  estate  and  £100  annuity 
for  her  life.  It  was  contended  that  this  covenant  did  not  create 
&  specifically  ascertained  debt,  but  only  a  claim  which  sounded  in 
damages,  and  that  therefore  no  retainer  was  allowed.  That  was 
met  by  Blackstone  thus :  "  Damages,  that  are  in  their  nature 
arbitrary,  cannot  be  retained;  because,  till  judgment,  no  man 
can  foretell  their  amount.  Such  are  damages  founded  upon  torts. 
But  where  damages  arise  from  the  breach  of  a  pecuniary  contract, 
there  is  a  certain  measure  for  them ;  and  such  damages  may  well 
be  retained.  The  remedy  for  a  note  of  hand  carrying  interest  is 
only  in  damages,  but  will  any  one  say  this  shall  not  be  retained  ? 
The  jury  here  have  ascertained  the  damages  sufficiently,  by 
finding,  that  the  arrears  of  the  annuity  already  accrued  are 
more  than  the  value  of  both  the  real  and  personal  assets." 

So,  in  my  opinion,  the  claim  for  breach  of  the  covenant  to 
assign  the  policy  is,  within  Loane  v.  Casey  (1),  a  claim  for  damages 
for  breach  of  a  pecuniary  contract  for  which  there  is  a  certain 
standard  or  measure.  The  same  remark  applies  to  the  furniture, 
because  the  damages  would  be  fixed  by  the  value  of  the  furniture 
to  be  replaced.  But  it  is  not  necessary  for  the  present  purpose 
to  go  beyond  the  £1500,  because  the  only  right  of  retainer 
established  is  as  respects  the  small  sum  paid  into  Court  during 
the  life  of  the  executrix*  As  regards  that  sum  she  had  the  right 
of  retainer,  and  her  executors  are  entitled  to  that  sum  in  priority. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  I  will  first  consider  how  the  case  would 
stand  if  Mrs.  Compton  were  alive.  It  is  said  that  there  is  no  right 
of  retainer  here  in  respect  of  her  claims,  because  they  were  for 
unliquidated  damages  and  were  not  debts.  I  felt  some  hesitation 
on  this  point  during  the  course  of  the  argument.  But  when 
we  come  to  see  what  was  done  in  Loane  v.  Casey  that  decision 
covers  the  whole  ground.  The  damages  here  are  not  arbitrary 
either  in  the  case  of  the  covenant  to  assign  the  policy  or  to 
replace  the  furniture.  The  damages  under  the  former  covenant 
are  to  be  assessed  on  the  principle  of  their  amounting  to  £1500, 
neither  more  nor  less.  There  is  no  other  measure  of  damages,  and 

(1)  2  W.  BI.  965. 
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under  the  latter  covenant  the  damages  can  be  fixed  by  a  certain 
measure — the  value  of  the  furniture  to  be  replaced.  If  so,  Loane  v. 
Casey  (1)  covers  it.  The  covenant  in  that  case  which  gave  rise  to 
the  debt  was  a  covenant  to  be  performed  by  the  testator  to  leave 
on  his  death  either  the  whole  or  a  moiety  of  his  personal  estate 
and  an  annuity  to  his  wife.  There  could  be  no  breach  of  that 
covenant  till  he  died.  So  here  the  covenants  were  to  assign  the 
policy  and  to  replace  the  furniture  on  a  certain  day  and  a  certain 
event,  so  there  could  be  no  breach  of  either  covenant  until  that  j 
day  arrived  and  that  event  happened.  If,  then,  Mrs.  Compton 
were  now  alive  she  would  be  entitled  to  retain  to  meet  both  these  j 
claims,  for  it  is  admitted  that  one  of  several  executors  can  retain, 
as  against  creditors  though  not  as  against  his  co-executor. 

But  she  is  dead,  and  it  is  said  that  her  legal  personal  repre- 
sentatives have  the  same  right  as  she  had,  at  all  events,  inasmuch  j 
as  she  had  in  her  lifetime  asserted  her  right  of  retainer,  and  I 
Mr.  Justice  Pearson  has  so  decided.  I  cannot  follow  that  decision,  j 
The  executrix  was  not  the  surviving  representative,  nor  are  her 
representatives  the  representatives  of  the  original  testator.  They  ; 
are  persons  who  are  in  a  position  to  sue  that  testator's  present  j 
personal  representatives,  and  the  doctrine  on  which  an  executor's  I 
right  to  retain  is  based  falls  to  the  ground. 

The  old  law  is  laid  down  in  Bopton  v.  Bryden  (2),  and  that  has  1 
always  been  followed  without  controversy  or  dispute  until  we  come 
to  the  case  of  Wilson  v.  Coxwell  (3).    It  may  be  that  that  case  is  j 
open  to  the  construction  put  upon  it  by  Lord  Justice  Cotton;! 
but  I  cannot  say  that  that  is  clear,  and  as  far  as  appears  from  the 
case  as  reported  I  think  the  decision  is  wrong. 

It  therefore  comes  to  this,  that  the  right  of  Mrs.  Comptori'sl 
executors  to  retain  cannot  be  carried  beyond  the  amount  paid  into 
Court  during  her  lifetime,  and  therefore  the  decision  of  Mr.  Justice  I 
Pearson,  except  as  to  the  £100,  cannot  be  supported. 


Fey,  L.  J.  :— 

I  am  of  the  same  opinion.  With  regard  to  the  sum  paid  into 
Court  during  the  widow's  lifetime,  I  think  that  it  is  shewn  by  her 
affidavit  that  she  did  sufficiently  during  her  lifetime  assert  her 

(1)  2  W.  Bl.  965.  (2)  Prec.  in  Ch.  179  ;  2  Eq.  C.  Ab.  450. 

(3)  23  Ch.  D.  764. 
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claim  to  retain  that  sum,  and  Loane  v.  Casey  (1)  governs  this  case      C.  A. 
so  far  as  relates  to  the  objection  raised  that  the  money  claimed  by  1885 
the  widow  was  in  the  nature  of  damages;  that  case  determining 
that  when  damages  are  in  their  nature  capable  of  being  made  an 
ascertained  and  fixed  sum  with  certainty,  those  damages  can  be 
retained.    On  the  other  branch  of  the  case  I  cannot  agree  with  CoMPTQN 
Mr.  Justice  Pearson.    The  order  under  appeal  assumes  that     Fry>  L-J- 
whenever  a  right  of  retainer  exists  in  a  deceased  person  the  legal 
personal  representatives  of  that  person  have  as  incident  to  that 
right  of  retainer  priority  over  other  creditors.     I  cannot  see 
the  logic  of  that  proposition.    I  cannot  see  that  any  priority 
is  allowed  to  the  legal  personal  representatives  as  incident  to  a 
right  of  retainer  in  the  person  whom  they  represent.    It  appears 
to  me  that  the  widow  had  the  right  of  retainer  only  as  regards 
the  £100.    If  she  had  exercised  that  right  of  retainer  no  declara- 
tion of  priority  in  her  executors  was  necessary  or  admissible.  The 
right  of  retainer  in  this  case  cannot  apply  to  the  legal  personal 
representatives  of  the  widow,  seeing  that  they  are  not  the  legal 
personal  representatives  of  the  testator,  for  two  reasons :  first, 
because  the  legal  personal  representatives  of  the  widow  had  no 
right  to  receive  the  assets  of  the  testator,  and  if  they  had  no 
right  to  receive,  they  could  have  none  to  retain — the  right  being 
for  the  executor  to  retain  what  he  receives,  but  when  he  may 
not  receive  the  ground  for  retainer  is  cut  away — ;  and,  secondly, 
because  the  right  is  based  on  the  fact  that  the  executor  cannot 
sue  himself.    When  the  legal  personal  representative  of  the 
testator  is  one  person,  and  the  legal  personal  representative  of 
his  executor  is  another,  the  case  does  not  arise,  because  the 
legal  personal  representative  of  the  executor  can  sue  the  legal 
personal  representative  of  the  original  testator.    The  union  of  the 
two  characters  in  one  and  the  same  person  does  not  arise. 
The  order  of  Mr.  Justice  Pearson  must  be  discharged. 

Solicitors :  Carr  &  Son  ;  Parker  &  Ponsford, 
(1)  2  W.  Bl.  965. 

M.  W. 
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[1880    V.  47.] 

Practice — Action  by  Executrix  and  her  Husband— Bankruptcy  of  Husband — 
Dismissal  of  Action  with  Costs — Liability  of  Husband  for  the  Costs — Bank- 
ruptcy Act,  1869  (32  &  33  Vict  c.  71),  s.  31. 

A  feme  coverte  sued  as  executrix,  and  (the  action  "being  brought  before 
the  Married  Women's  Property  Act,  1882,  came  into  operation)  her  husband 
was  joined  as  co-Plaintiff.  After  the  action  was  set  down,  but  before  trial, 
the  husband  filed  a  liquidation  petition,  and  obtained  his  discharge  there- 
under. When  the  action  came  on  for  trial  the  Plaintiffs  did  not  appear,  and 
the  action  was  dismissed  with  costs  : — 

Held  (affirming  the  judgment  of  Pollock,  B.,  for  Pearson,  J.),  that  the 
husband,  who  had  no  beneficial  interest  which  could  pass  to  the  trustee 
under  his  liquidation,  having  allowed  the  action  (which  was  a  continuing 
action  after  his  liquidation)  to  come  on  for  trial,  was  liable  for  the  costs. 

Semble,  per  Lindley,  L.J. : — A  possibility  of  having  to  pay  costs  is  not  a 
debt  provable  in  bankruptcy,  though  it  may  in  some  cases  be  a  "  contingent 
liability." 

JOHN  LEONABD  HUBSPITH  died  in  1878,  leaving  his 
widow,  Margaret  Hudspith,  his  universal  legatee  and  sole  execu- 
trix. Margaret  Hudspith  afterwards  married  Mark  Vint,  and,  on 
the  26th  of  April,  1880,  she,  suing  as  executrix  of  J.  L.  Hudspith, 
brought  this  action,  her  husband,  Mark  Tint,  being  joined  as  a 
co-Plaintiff,  against  H.  Hudspith  and  W.  Bodds  in  order  to  estab- 
lish the  right  of  her  former  husband,  J.  L.  Hudspith,  to  share  in 
the  profits  of  a  certain  quarry  which  she  alleged  formed  part  of 
the  property  of  a  partnership  formerly  carried  on  between  the 
Defendants  and  L.  Hudspith;  and  the  Plaintiffs  claimed  accounts 
of  the  partnership  and  payment,  or  in  the  alternative  a  proper 
allowance  for  the  services  of  J.  L.  Hudspith  in  connection  with 
the  quarry. 

The  action  was  set  down  for  trial  on  the  16th  of  May,  1881, 
but  the  pleadings  were  amended,  and  by  consent  the  trial  was 
postponed  till  the  Easter  Sittings  in  1882. 

On  the  13th  of  April;  1882,  the  Plaintiff  Mark  Vint  filed  a 
petition  for  liquidation  by  arrangement  under  the  Bankruptcy  Act, 
1869,  and  on  the  1st  of  May,  at  the  first  meeting  of  his  creditors, 
resolutions  were  passed  in  favour  of  liquidation,  appointing  a 
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trustee,  and  granting  the  debtor  his  discharge.  On  the  2nd  of  C.  A. 
May  the  discharge  was  certified  by  the  Court,  and  on  the  27th  of  1885 
May  the  liquidation  was  closed.  Vint 

The  action  came  on  for  trial  before  Mr.  Baron  Pollock,  sitting  HuDgpia 

for  Mr.  Justice  Pearson,  on  the  27th  of  April,  1883,  and,  as  the   

Plaintiffs  did  not  appear,  judgment  was  delivered  for  the  Defen- 
dants, with  costs. 

Margaret  Vint  died  in  January,  1884,  and  Mark  Vint  appealed 
from  the  judgment  of  Mr.  Baron  Pollock  upon  the  ground  that 
he  knew  nothing  about  the  trial  of  the  action,  having,  as  he 
alleged,  given  his  solicitors  instructions  prior  to  his  liquidation 
to  abandon  it.  On  the  appeal  coming  on  for  hearing  on  the 
27th  of  February,  1885,  the  Lords  Justices  held  (1)  that  the 
Plaintiff's  proper  course  was  to  apply  to  the  Judge  to  rehear  the 
case  on  the  ground  that  the  Plaintiff  was  absent  per  incuriam, 
and  they  directed  the  further  hearing  of  the  appeal  to  stand  over 
until  such  application  had  been  made.  The  Plaintiff  Mark  Vint 
accordingly  applied  to  Mr.  Baron  Pollock  to  rehear  the  action, 
and  on  the  8th  of  June,  1885,  his  Lordship  dismissed  the  motion 
with  costs. 

Mark  Vinfs  appeal  now  came  on  for  further  hearing. 

J.  L.  Walton  (with  him  Pollard),  in  support  of  the  appeal : — 

The  discharge  obtained  by  Mark  Vint  in  his  liquidation 
relieved  him  from  all  liability  which  he  was  under  in  respect  of 
the  costs  of  this  action.  Such  liability  was  provable  under  the 
Bankruptcy  Act,  1869,  sect.  31,  as  a  present  liability.  The  object 
of  the  Bankruptcy  Act,  1869,  was  to  free  the  debtor  from  every 
kind  of  liability  ;  and  the  words  of  the  31st  section  are  of  the 
widest  possible  character,  extending  to  every  debt  or  liability, 
present  or  future,  certain  or  contingent,  to  which  the  bankrupt  is 
subject  at  the  adjudication,  or  to  which  he  may  become  subject 
during  the  continuance  of  the  bankruptcy  by  reason  of  any 
obligation  incurred  prior  to  adjudication. 

It  has  been  held  that  a  claim  for  costs  is  a  debt  provable  under 
the  31st  section,  although  the  costs  had  not  been  taxed  at  the 
date  of  the  adjudication :  Ex  parte  Peacock  (2). 

(1)  29  Ch.  D.  322.         .  (2)-  Law  Eep.  8  Ch.  682. 


26  CHANCEEY  DIVISION.  [VOL.  XXX. 

The  estimated  liability  in  respect  of  these  costs  could  have 
been  proved  for.  Otherwise  there  would  be  a  liability  from  which 
the  Act  provides  no  means  of  exonerating  the  bankrupt.  If  this 
liability  is  not  covered  by  the  discharge  no  execution  could  take 
place  upon  the  judgment. 

[Lindley,  L.J. : — The  husband's  trustee  in  bankruptcy  could 
not  have  been  substituted  for  Mark  Vint  as  Plaintiff.] 

The  position  of  the  husband  of  an  executrix  was,  before  the 
Married  Women  s  Property  Act,  1882,  analogous  to  that  of  a  next 
friend. 

[Fky,  L.J. : — A  next  friend  is  solely  liable  for  the  costs  of  the 
action.  Can  there  be  any  obligation  to  pay  costs  while  the  action 
is  pending  and  before  any  order  for  payment  of  them  has  been 
made  ?] 

There  can  be,  and  is,  a  contingent  liability.  The  proper  course 
for  the  Defendants  to  have  adopted  was  to  have  taken  proceed- 
ings to  revive  the  action  :  Bobson  on  Bankruptcy  (1), 

Creed,  for  the  Defendants,  was  not  called  upon. 

Cotton,  L.J. : — 

This  is  an  action  brought  by  Mark  Vint  and  by  Margaret  his 
wife,  as  the  executrix  of  her  former  husband,  J".  L.  Hudspith, 
against  the  Defendants,  with  whom  J.  L.  Hudspith  is  alleged  to 
have  been  formerly  in  partnership,  in  order  to  establish  the  right 
of  his  estate  to  a  share  in  the  partnership  assets.  The  action  was 
brought  before  the  passing  of  the  Married  Women's  Property  Act, 
1882,  under  the  18th  section  of  which  Act  a  married  woman  who 
is  an  executrix  can  sue  without  her  husband,  so  in  this  action  she 
and  her  husband  sued  as  co-Plaintiffs.  Judgment  was  delivered 
in  the  action  dismissing  it  with  costs  on  the  27th  of  April,  1883, 
and  in  the  interval  the  Plaintiff  Mark  Vint,  the  husband,  had 
become  bankrupt.  He  had  no  beneficial  interest  or  right  whatever 
in  the  action  which  could  pass  to  his  trustee  in  bankruptcy.  But 
instead  of  authorizing  a  stop  to  be  put  to  the  action,  he  allowed 
it  to  stand  for  hearing,  knowing  that  unless  he  did  something 
(1)  5th  Ed.  pp.  280,  281. 
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the  action  would  come  on  for  trial.  The  action  then  came  on  0.  A. 
for  trial.  It  was  a  continuing  action  after  his  bankruptcy,  which  1885 
had  not  become  defective  by  reason  thereof.  In  my  opinion, 
under  the  circumstances,  as  Mark  Vint  allowed  the  action  to  go 
on,  the  order  of  Mr.  Baron  Pollock  dismissing  the  action  with 
costs  was  a  proper  order.  The  appeal  fails,  and  the  costs  will 
be  recovered  out  of  any  property  of  Mark  VinCs  which  did  not 
pass  to  his  trustee  in  bankruptcy. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  I  doubt  very  much  whether  a 
possibility  of  having  to  pay  costs  is  a  provable  debt.  It  may  in 
some  cases  be  a  s(  contingent  liability."  It  is  impossible  to  say 
that  this  judgment  was  not  right.  The  Plaintiff  Mark  Vint  has 
never  ceased  to  be  Plaintiff,  and  the  case  shews  the  misfortune  of 
marrying  an  executrix.  The  appeal  must  be  dismissed  with 
costs. 

Fey,  L. J.,  concurred. 

Solicitors  for  the  Appellant :  J".  E.  &  H.  Scott,  agents  for 
R.  Brown,  Newcastle-on-Tyne. 

Solicitors  for  the  Defendants :  Nash  &  Field,  agents  for  Hoyle, 
Shipley,  &  Hoyle,  Neivcastle-on-Tyne, 

W.  W.  K. 
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C.  A.  In  re  MEKCHANT  TAYLOBS'  COMPANY. 

Beinveslment  under  Lands  Clauses  Consolidation  Act,  1845  (8  ^9  Vict.  c.  18) 
June  2, 17,  20.        [Revised  Ed.  Statutes,  vol.  ix.,  jo.  628] — Costs — Solicitors'  Remuneration 
~~  Act,  1881  (44  &  45  Vict.  c.  44),  s.  2— General  Order  of  August,  1882, 

rule  2,  Schedule  I.,  Part  Z,  ride  11. 

Money  arising  from  the  sale  of  land  belonging  to  a  corporation,  and 
taken  by  a  railway  company  under  their  statutory  powers,  was  reinvested 
in  land  under  the  direction  of  the  Court.  The  solicitor  of  the  corporation 
,  charged  the  ad  valorem  scale  fee  prescribed  by  the  rules  under  the  Solicitors' 
Remuneration  Act,  1881,  Schedule  I.,  Part  I.,  "  for  investigating  title  and 
preparing  and  completing  conveyance  "  : — 

Held  (affirming  the  decision  of  Chitty,  J.),  that  the  exception  in 
Schedule  I.,  Part  I.,  rule  11,  which  provides  that  the  scale  shall  not  apply 
in  case  of  sales  under  the  Lands  Clauses  Act,  or  any  other  private  or 
public  Act  under  which  the  vendor's  charges  are  paid  by  the  purchaser, 
was  not  applicable  to  the  case. 

Held,  also  (approving  the  decision  of  Kay,  J.,  in  Stanford  v.  Roberts  (1)), 
that  the  words  of  rule  2,  "  not  being  business  in  any  action  or  transacted 
in  any  Court  or  in  the  Chambers  of  any  Judge  or  Master,"  apply  only  to 
the  "  other  business  "  mentioned  immediately  before,  i.e.,  to  business  not 
being  conveyancing  business,  and  do  not  exclude  from  the  scale  convey- 
ancing business  done  under  the  direction  of  the  Court. ' 

Held,  also,  that  as  the  purchaser's  solicitor  had  had  to  do  all  the  things 
which  he  would  have  had  to  do  in  a  purchase  not  under  the  direction  of 
the  Court,  the  case  was  not  taken  out  of  the  scale  by  the  fact  that,  in  a 
purchase  under  the  direction  t)f  the  Court,  he  did  not  incur  as  much 
responsibility  as  in  a  private  purchase  : — 

Held,  therefore,  that  the  scale  fee  was  properly  chargeable. 

This  case  came  before  the  Court  of  Appeal  from  a  decision  of 
Mr.  Justice  Chitty  (2). 

Lands  belonging  to  the  Merchant  Taylors'  Company  had  been 
taken  partly  by  the  Great  Eastern  Hallway  Company  and  other 
railway  companies,  and  partly  by  the  Metropolitan  Board  of 
Works,  under  their  statutory  powers,  and  the  purchase-moneys 
had  been  paid  into  Court.  These  moneys  were  reinvested  under 
the  direction  of  the  Court  in  the  purchase  of  an  estate,  the  title 
to  which  was  investigated  in  Chambers  in  the  ordinary  way. 
The  solicitor  of  the  Merchant  Taylors'  Company  made  out  his 


(1)  26  Ch.  D.  155. 


(2)  29  Ch.  D.  209. 
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bill  of  costs  relating  to  this  purchase,  on  the  footing  of  the  scale 
in  the  order  made  under  the  Solicitors'  Remuneration  Act,  1881, 
Schedule  I.,  Part  L,  charging  the  ad  valorem  amount  there  pre- 
scribed for  inyestigating  the  title  and  preparing  and  completing 
the  conveyance.  The  railway  companies  objected  to  this  charge, 
contending  that  the  case  was  within  the  exception  in  the  latter 
part  of  the  11th  rule  to  Schedule  I.,  Part  I :  "In  cases  of  sales 
under  the  Lands  Clauses  Consolidation  Act,  or  any  other  private 
or  public  Act  under  which  the  vendor's  charges  are  paid  by  the 
purchaser,  the  scale  shall  not  apply."  The  Taxing  Master 
allowed  the  charge.  The  railway  companies  took  out  a  summons 
to  review  his  taxation.  Mr.  Justice  Cliitty  agreed  with  the  Tax- 
ing Master  and  dismissed  the  summons.  The  railway  companies 
appealed. 

The  Metropolitan  Board  also  presented  a  similar  appeal. 

June  2.  W.  Pearson,  Q.C.,  and  F.  Poivnall,  for  the  Metropolitan 
Board  of  Works,  and  Macnagliten,  Q.C.,  and  Smart,  for  the  Bail- 
way  Companies ; — 

We  contend  that  the  rules  under  the  Solicitors'  Remuneration 
Act  do  not  apply  to  this  particular  business.  The  11th  of  the 
rules  in  Schedule  I.,  says  that  the  scale  shall  not  apply  to  cases 
of  sales  under  the  Lands  Clauses  Consolidation  Act,  or  any  other 
private  or  public  Act  under  which  the  vendor's  charges  are  paid 
by  the  purchaser. 

[Cotton,  L.J. : — Nothing  is  said  there  about  purchases.] 

We  submit  that  in  carrying  out  the  80th  section  of  the  Lands- 
Clauses  Act  there  must  be  the  same  scale  of  costs  throughout 
the  transaction,  including  the  reinvestment  in  land.  The  80th 
section  of  the  Lands  Clauses  Act  puts  all  the  costs  together,  those 
relating  to  the  purchase  of  land  by  the  company,  and  those 
relating  to  its  reinvestment,  and  in  taxation  under  sect.  83  a 
distinction  cannot  be  drawn  between  one  transaction  covered  by 
sect.  80  and  another.  The  word  "sales  "  in  rule  11  carries  with 
it  everything  that  follows  from  the  sale,  and  the  reinvestment  is 
a  result  of  the  sale.  Another  view  is  this :  A  purchase  from  a 
person  who  can  convey  only  by  virtue  of  the  Lands  Clauses  Act 


C.  A. 

1885 
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Meechant 
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Company. 
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C.  A.      is  not  a  purchase  for  money,  it  is  a  purchase  for  money  which  is 
1885       to  be  treated  as  land,  and  is  only  temporarily  invested  in  consols. 
ivTre      Until  it  has  been  reinvested  in  land,  the  sale  is  not  complete. 
^TylW    li  is  in  fact  an  exchange.    Then  we  say  that  rule  2  of  the  Order 
Company,   excludes  this  business,  as  it  was  transacted  in  Chambers.  The 
words  "  not  being  business  transacted  in  any  Court,  &c,"  must 
apply  to  the  whole  of  what  goes  before,  otherwise  they  have  no 
sense,  as  the  Order  does  not  provide  for  anything  but  convey- 
ancing business.    Stanford  v.  Roherts  (1)  cannot,  we  submit,  be 
sustained,  neither  can  it  be  sustained  on  another  ground,  the 
solicitor  here  did  not  investigate  the  title  within  the  meaning  of 
the  scale,  it  was  investigated  by  the  Chief  Clerk. 

Homer,  Q.C.,  and  Hood,  for  the  Merchant  Taylors'  Company  :— 

The  argument  for  the  Appellants  comes  to  this,  that  in  rule  11 
instead  of  "  sales  "  we  are  to  read  "  purchases  or  sales." 

[Cotton,  L.  J. : — There  is  another  question,  whether  the  soli- 
citor has  done  the  business  for  which  by  rule  2  remuneration 
according  to  the  scale  is  provided.  As  the  investigation  of  title 
was  in  Chambers,  did  he  within  the  meaning  of  rule  2  investi- 
gate the  title  ?] 

He  investigates  the  title  in  the  same  way  as  he  does  in  any 
other  case  in  which  the  abstract  is  sent  to  counsel.  He  goes 
through  exactly  the  same  process  in  the  one  case  as  in  the  other, 
with  this  exception,  that  in  a  purchase  in  Court  he  has  to  go 
before  the  Court,  and  do  things  which  he  would  not  have  to  do 
on  an  ordinary  sale. 

[Fey,  L.J. : — Take  this  entry  :  "  Writing  Messrs.  Pilgrim  re- 
questing them  to  produce  to  the  Chief  Clerk  "  a  certain  docu- 
ment. In  an  ordinary  sale  the  solicitor  would  have  the  responsi- 
bility of  seeing  whether  it  was  duly  executed.  In  the  present 
case  the  Chief  Clerk  would  see  to  it.  Then,  again,  there  is  an 
entry  as  to  attending  the  Chief  Clerk  to  approve  the  convey- 
ance.   In  a  sale  out  of  Court  the  solicitor  would  do  that  himself.] 

No  doubt  the  solicitor's  responsibility  is  to  some  extent 
(1)  26  Ch.  D.  155. 
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lessened,  but  he  has  just  the  same  amount  of  trouble.    The  Chief      c.  A. 

Clerk  does  not  take  the  business  out  of  ,  his  hands.  1885 

< — y~> 

[Cotton,  L.J. : — The  object  of  the  rules  was  only  to  deal  with      In  re 

IVIerchant 

the  remuneration  for  conveyancing  business.    What,  then,  was  tayloes' 
the  object  of  the  words  "  not  being  business  in  any  action  or  Company. 
transacted  in  any  Court,  &c,"  unless  it  was  meant  to  exclude 
conveyancing  business  done  in  Court  or  in  Chambers  ?] 

The  objection  that  the  solicitor  had  not  investigated  the  title 
within  the  meaning  of  the  rules,  was  not  taken  in  the  objections, 
and  cannot  now  be  raised. 


The  Coukt  thought  that  it  would  be  the  fairest  course,  that  the 
objections  should  be  amended,  so  as  distinctly  to  raise  this  point, 
and  leave  was  given  so  to  amend,  and  take  the  opinion  of  the 
Taxing  Master,  after  which  the  case  was  to  come  back  direct  to 
the  Court  of  Appeal. 

The  objections  were  accordingly  amended  by  adding  the 
following  objection  to  the  allowance  of  the  scale  fee. 

"  (A  2.)  Because  the  conduct  of  the  inquiry  directed  by  the 
above-mentioned  order  whether  a  good  title  could  be  made  to  the 
lands  therein  mentioned,  was  not  an  investigation  of  title  within 
the  meaning  of  Sched.  I.  to  the  General  Order  made  in  pursuance 
of  the  Solicitors'  Remuneration  Act,  1881." 

The  Taxing  Master  disallowed  the  objection,  and  gave  the 
following  reasons : — 

"(A  2.)  It  was  decided  by  Mr.  Justice  Kay  in  Stanford  v. 
Roberts  (1),  that  the  scale  of  charges  in  Sched.  I.,  Part  I.,  to  the 
Order  referred  to  in  the  amended  objection,  applies  to  convey- 
ancing business  transacted  in  an  action,  and  Mr.  Justice  Pearson, 
in  Fleming  v.  Hardcastle  (9th  May,  1885),  expressed  his  concur- 
rence in  the  decision  of  Mr.  Justice  Kay. 

"  It  has,  ever  since  the  Solicitors'  Remuneration  Order  came 
into  operation,  been  the  invariable  practice  in  the  Taxing  Master's 
office  to  apply  '  the  scale '  to  all  sales  and  purchases  made  by  the 
direction  or  with  "the  approval  of  the  Court,  and  to  allow,  in 
addition  to  '  the  scale  fees,'  the  fees  prescribed  by  the  Eules  of 

(1)  26  Ch.  D.  155. 
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C.  A.      the  Supreme  Court,  1883,  for  the  extra  work  occasioned  by  the 
1885       intervention  of  the  Court. 

■fo7e         "  The  course  of  the  business  {i.e.,  the  work  done  by  the  solici- 

^tTylors'7  ^or)  for  W^G^1      sca^e  fee  ™  att°wed>  is  precisely  the  same  whether 
Company.    0r  not  the  sale  or  purchase  is  carried  out  under  the  direction  of 
the  Court,  except  that,  when  the  approval  of  the  Court  is  necessary, 
the  conveyancing  counsel  employed  is  selected  by  the  Court  I 
instead  of  by  the  solicitor. 

"  In  both  cases  the  vendor's  solicitor  draws  the  contract,  draws 
the  abstract  of  title,  produces  the  deeds  for  examination  with 
the  abstract,  answers  the  requisitions  on  title,  peruses  the  con- 
veyance, hands  over  the  conveyance  and  title  deeds  on  completion, 
and  makes  and  carries  on  (on  the  part  of  the  vendor)  all  the 
attendances  and  correspondence  arising  out  of  the  sale. 

"  And  the  purchaser's  solicitor  peruses  the  abstract  and  examines 
it  with  the  deeds,  prepares  the  requisitions  grounded  on  the 
opinion  of  the  conveyancing  counsel  on  the  title,  draws  and 
engrosses  the  conveyance,  makes  the  searches  for  judgments,  &c, 
receives  the  conveyance  and  the  title  deeds  on  completion,  and 
makes  and  carries  on  (on  the  part  of  the  purchaser)  all  the 
attendances  and  correspondence  arising  out  of  the  purchase. 

"  All  the  foregoing  business  is  covered  by  the  '  scale  fee,' 
whether  the  sale  or  purchase  takes  place  6  in  Court '  or  '  out  of 
Court.' 

"  The  additional  work  created  by  the  intervention  of  the  Court 
consists  of  the  preparation  of  two  or  three  affidavits  and  of  a> 
Chief  Clerk's  certificate,  a  few  attendances  on  the  Chief  Clerk, 
the  drawing  up  of  one  or  more  orders,  and  (in  case  of  a  sale)  of 
an  advertisement  in  the  London  Gazette.  For  this  extra  work, 
the  lees  prescribed  by  the  Kules  of  the  Supreme  Court,  1883,  are 
allowed.  I  cannot  see  any  reason  why  the  intervention  of  the 
Court  should  operate  to  deprive  a  vendor  or  purchaser  of  the  great 
benefit  which  results  from  the  application  of  '  the  scale  ;'  and  '  the 
scale '  applying  {Stanford  v.  Boberts  (1)  and  Fleming  v.  Hardcastle) 
to  sales  and  purchases  effected  in  the  course  of  an  administration 
action  or  other  similar  proceeding,  I  am  unable  to  draw  a  dis^ 
tinction  between  the  ordinary  case,  and  a  case  in  which,  as  in  the 

(1)  26  Ch,  D.  155. 
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present,  the  purchase  sanctioned  by  the  Court  has  to  be  completed  o.  A. 
out  of  a  fund  paid  into  Court  under  the  Lands  Clauses  Consolida-  1885 
tion  Act.  In  re 

"  It  is  to  be  observed  that  should  the  decision  in  Stanford  v.  ^S^? 
'Roberts  (1)  be  overruled,  the  scale  will  cease  to  be  applicable  to  Company. 
leases  of  property  under  administration  by  the  Court,  so  that,  when- 
ever a  lease  is  granted  with  the  approval  of  the  Court,  the  costs 
will,  instead  of  being  a  gross  sum  easily  ascertainable  in  advance 
(a  matter  of  no  small  moment  to  the  lessee,  upon  whom  the  costs 
generally  fall),  consist  of  a  series  of  charges  in  detail  increased  by 
the  operation  of  the  2nd  Schedule  to  the  Remuneration  Order. 
The  result  will  be  that  the  cost  of  a  lease  granted  by  the  Court 
will,  in  the  majority  of  cases,  greatly  exceed  the  cost  of  a  lease 
|  of  property  of  the  same  rental  value  not  administered  by  the 
Court,  the  work  done  (exclusive  of  the  attendances  on  the  Chief 
Clerk,  and  the  preparation  of  affidavits,  certificates,  &c,  the  costs 
of  which  are  costs  in  the  action,  and  not  paid  by  the  lessee)  being 
the  same  in  both  cases." 

June  17.    F.  Pownall,  for  the  Metropolitan  Board  of  Works : — 

The  Taxing  Master  has  gone  on  Stanford  v.  Boberts.  We 
say  that,  assuming  that  case  to  be  correctly  decided,  it  does  not 
govern  the  present.  We  say  that  the  mere  conduct  by  the 
solicitor  of  an  inquiry  in  Chambers  as  to  title  is  not  an  investiga- 
tion of  the  title  within  the  meaning  of  the  schedule.  The 
mechanical  part  of  the  business  done  is  no  doubt  the  same, 
whether  the  purchase  be  conducted  in  Chambers  or  without  the 
^intervention  of  the  Court,  but  the  responsibility  of  the  solicitor  is 


of 
art 

(of 

irlv,  jquite  different  in  the  two  cases.  First  of  all,  the  scale  fee  in- 
are  bludes  the  perusal  and  completion  of  the  contract.  A  purchaser's 
solicitor  conducting  a  purchase  out  of  Court,  has  to  consider 
whether  he  will  assent  to  the  terms  of  the  contract,  having  regard 
to  special  provisions  as  to  commencement  of  title,  or  any  other 
matter,  and  he  must  decide  on  his  own  responsibility.  In  the  case 
of  a  purchase  under  the  direction  of  the  Court,  he  is  freed  from 
responsibility.  The  Court  decides  the  question  for  him.  No 
the  loubt,  in  a  purchase  out  of  Court,  the  solicitor  frequently  consults 

(1)  26  Ch.  D.  155. 
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0.  A.  counsel,  but  he  often  has  to  advise  his  client  whether  requisitions 

1885  suggested  by  counsel  should  be  insisted  upon,  and  he  may  have 

'  to  assume  a  serious  amount  of  responsibility.    In  a  purchase  in 

Meechant  court  he  is  bound  by  the  directions  of  the  Chief  Clerk,  who  acts 

TAYLOES'  J  .  1^1/^ 

Company,    according  to  the  advice  of  the  conveyancing  counsel  of  the  Court. 

Then,  as  to  the  observations  at  the  end  of  the  Taxing  Master's 
answer,  if  Stanford  v.  Boberts  (1)  is  overruled  it  must  be  on  the 
ground  that  the  Act  and  Orders  do  not  apply  to  conveyancing 
business  transacted  in  Chambers,  and  Sched,  II.  cannot  apply  any 
more  than  Sched.  I.,  so  that  the  solicitor  and  client  are  thrown 
back  upon  the  scale  of  charges  existing  before  the  Act,  not  upon 
that  scale  as  modified  by  Sched.  II.  We  say  then  :  (1),  that  the 
matter  is  not  within  the  order  at  all,  being  business  transacted  in 
Chambers ;  (2),  that  if  it  is,  there  is  no  item  which  applies  to  it, 
for  that  this  is  not  an  investigation  of  title  by  the  solicitor ;  and 
(3),  that  "  sale  under  the  Lands  Clauses  Act "  includes  everything 
up  to  and  inclusive  of  the  reinvestment  in  land. 

Bomer,  Q.C.,  and  Hood,  for  the  Eespondents : — 

As  to  the  question  whether  the  11th  of  the  rules  in  Sched.  1. 
excludes  the  transaction,  we  say  that  there  are  two  conclusive 
answers  to  the  Appellant's  case :  (1)  that  this  is  not  a  sale ;  and 
(2)  it  is  not  a  case  where  the  vendor's  charges  are  paid  by  the 
purchaser.  Then,  as  to  the  objection  that  this  is  business  in 
Chambers,  that  depends  on  the  question  of  construction  whether 
the  words  "  not  being  business  in  any  action,"  &c.  apply  only  to 
the  last  antecedent  "  other  business,"  or  to  the  whole  of  what  goes 
before.  The  natural  grammatical  meaning  of  the  words  is  to 
apply  them  only  to  the  last  antecedent,  the  second  "  in  respect 
of"  breaking  up  the  matter  into  two  branches;  and  there  is  no 
reason  for  departing  from  the  natural  construction.  The  solicitor 
does  the  same  work  in  the  two  cases. 

[Fey,  L.J. : — Surely  the  responsibility  is  very  different.  In  a 
purchase  under  the  Court  the  solicitor  refers  all  his  difficulties  to 
the  Chief  Clerk.] 

There  is  practically  very  little  difference  between  his  responsi- 

(1)  26  Ch.  D.  155. 
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bility  in  a  purchase  under  the  Court  and  a  purchase  out  of  Court  0.  A. 

where  he  instructs  counsel.    Stanford  v.  Boberts  (1)  is  a  decision  1885 

in  our  favour,  and  Mr.  Justice  Pearson  has  expressed  his  agree-  jn 
ment  with  it. 


Pownall,  in  reply : — 

The  observations  of  the  Taxing  Master  in  Stanford  v.  Boberts 
forcibly  put  our  case,  and  Mr.  Justice  Kay  arrived  at  his  conclu- 
sions with  great  doubt.  Sect.  4  of  the  Act  expressly  refers  to 
responsibility  as  an  element  to  be  taken  into  account. 


Merchant 
Taylors* 
Company. 


June  20.    Cotton,  L.J. 

This  is  an  appeal  from  the  refusal  of  Mr.  Justice  Chitty  to 
review  the  Taxing  Master's  certificate. 

The  costs  were  taxed  under  these  circumstances.  Money  was 
paid  into  Court  under  the  Lands  Clauses  Consolidation  Act  by 
several  companies  for  land  taken  in  pursuance  of  that  Act,  and 
it  was  to  be  reinvested.  The  bill  of  costs  of  the  solicitor  of  the 
landowner  relating  to  the  reinvestment  was  objected  to  by  the 
railway  companies,  on  the  ground  that  it  contained  as  its  first 
jitem  a  percentage  charge  on  the  amount  of  the  money  to  be  re- 
andlinvested,  which  is  admitted  to  be  the  proper  charge  if  the  case 
then  comes  within  the  rules  made  under  the  Solicitors'  Bemuneration 
iw\Act,  1881,  and  Sched.  I.  thereto,  being  the  charge  provided  by 
Sched.  I.  as  payable  to  a  purchaser's  solicitor  "  for  investigating 
title  to  freehold,  copyhold,  or  leasehold  property,  and  preparing 
goes;  jand  completing  conveyance  (including  perusal  and  completion  of 
s ::  ;contract  if  any)." 

Three  grounds  of  objection  were  taken.  One  was,  that  having 
regard  to  rule  11  in  Sched.  I.,  Part  I.,  the  schedule  did  not  apply 
icitoi  to  a  case  like  this,  because  that  rule  provides  that  "  In  case  of 
sales  under  the  Lands  Clauses  Consolidation  Act,  or  any  other 
private  or  public  Act  under  which  the  vendor's  charges  are  paid 
by  the  purchaser,  the  scale  shall  not  apply."  It  was  said  that 
that  exception  ought  to  be  held  to  apply  to  the  present  case, 
ion  the  ground  that  although  this  is  the  reinvestment  of  money, 
yet  really  it  is  part  of  what  is  referred  to  by  the  rule  as  a  sale 

(1)  26  Cb.  D.  155. 
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under  the  Lands  Clauses  Consolidation  Act,  since  the  sale  under 
the  Act  involved  the  reinvestment  in  land,  and  therefore  reinvest- 
ment ought  to  be  considered  as  included  in  the  words  "  in  cases 
of  sales  under  the  Lands  Clauses  Consolidation  Act"  In  my 
opinion  that  argument  cannot  prevail.  The  terms  are  distinct. 
"  In  cases  of  sales  under  the  Lands  Clauses  Consolidation  Act,  or 
any  other  private  or  public  Act,  under  which  the  vendor's  charges 
are  paid  by  the  purchaser."  That  is  not  the  case  here.  The 
vendors'  charges  are  not  paid  by  the  purchaser.  What  we  are 
dealing  with  is,  no  doubt,  a  consequence  of  the  sale.  But  if  it 
had  been  intended  to  include  not  only  the  costs  on  sales,  but  also 
the  costs  on  reinvestments,  it  would  have  been  so  stated  in  the 
rules. 

The  next  ground  of  objection  was,  that  transactions  like  this 
were  excluded  from  the  scale  by  rule  2 ;  which  says  that  "  the  re- 
muneration of  a  solicitor  in  respect  of  business  connected  with  sales, 
purchases,  leases,  mortgages,  settlements,  and  other  matters  of  con- 
veyancing, and  in  respect  of  other  business  not  being  business  in 
any  action  or  transacted  in  any  Court  or  in  the  Chambers  of  any 
Judge  or  Master,  is  to  be  regulated  as  follows  "  ;  and  then  it  says 
what  the  remuneration  is  to  be.  It  was  said  that  in  this  case  the 
words  "  not  being  business  in  any  action  or  transacted  in  any  Court 
or  in  the  Chambers  of  any  Judge  or  Master  "  apply  not  only  to  the 
words  "  other  business,"  but  to  the  entirety  of  the  matters  dealt  |  1 
with  in  this  second  rule.  There  is,  no  doubt,  a  little  obscurity  in 
this  rule,  and  I  think  the  difficulty  has  arisen  in  this  way,  that 
although  the  remuneration  and  charges  provided  for  by  the 
schedule  are  simply  for  what  may  be  called  conveyancing  busi 
ness,  the  rules  have  adopted  nearly  all  the  words  of  sect.  2  of  the 
Act  which  enables  rules  to  be  made  and  a  scale  to  be  fixed,  no1 
only  for  such  business  as  is  provided  for  by  the  rules  which  have 
been  made,  but  for  other  business  "not  being  business  in  anj 
action  or  transacted  in  any  Court  or  in  the  Chambers  of  anj 
Judge  or  Master,  and  not  being  otherwise  contentious  business.' 
Under  the  Act  I  think  it  clear  that  what  was  meant  was  business 
other  than  conveyancing  business,  not  being  business  in  Chamber; 
or  other  contentious  business,  and  that  the  words,  "not  bein£ 
business  in  any  action,"  &c,  do  not  apply  to  the  previous  part  o 
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lep  that  section.  When  we  come  to  the  use  of  the  same  words  in  rules 
which  provide  only  for  conveyancing  business  there  undoubtedly 
is  a  difficulty.  Still,  in  my  opinion,  we  ought  to  hold  that  in  the 
rule  these  words  "  not  being  business  in  any  action  or  transacted 
in  any  Court  or  in  the  Chambers  of  any  Judge  or  Master  "  apply 
only  to  what  is  called  other  business.  The  order  had  already  de- 
fined what  the  business  was  to  be,  the  fees  for  which  were  to  be 
regulated  by  the  order,  viz.,  "  business  connected  with  sales,  pur- 
chases, leases,  mortgages,  settlements,  and  other  matters  of  con- 
t  veyancing,"  and  then,  I  suppose  ex  abundanti  cautela,  but  causing 
a  difficulty  from  that  very  abundant  caution,  the  words  are  added 
"  or  other  business  not  being  business  in  any  action,"  &c. 

The  third  ground  of  objection  raises  a  more  difficult  point. 
We  have  already  laid  down  that  to  entitle  a  solicitor  to  the  ad 
valorem  charge  fixed  by  the  schedule  he  must  do  the  whole  of 
Jeg  the  things  which  are  mentioned  collectively  as  constituting  the 
business  for  which  the  scale  fee  is  allowed.  In  one  case,  In  re 
Wilson  (1),  we  had  to  consider  the  right  of  a  vendor's  solicitor  to 
charge  the  scale  fee  "  for  conducting  a  sale  of  property  by  public 
auction,  including  the  conditions  of  sale."  We  held  that  although 
employing  an  auctioneer  did  not  prevent  the  scale  from  applying, 
because  of  course  the  solicitor  could  not  take  the  bids,  yet  if  sub- 
tantially  the  auctioneer  did  business  which  was  part  of  the  con- 
y  (ducting  of  the  sale  besides  receiving  the  bids,  then  the  solicitor 
who  employed  that  auctioneer  was  not  entitled  to  the  scale  fee, 
because  he  had  not  done  all  that  was  referred  to,  he  had  not  con- 
ducted the  sale,  he  had  only  done  part  of  the  conducting  of  the 
sale.  Here  we  have  to  consider  whether  the  solicitor  of  the 
Merchant  Taylors'  Company  has  within  the  meaning  of  the  rules 
and  of  the  schedule  investigated  the  title  to  freehold,  copyhold,  or 
leasehold  property,  and  prepared  and  completed  the  conveyance. 
|The  question  really  is  whether  he  has  investigated  the  title.  On 
that  we  have  felt  considerable  doubt.  This  objection  was  not 
briginally  taken  by  the  railway  company,  and  Mr.  Bomer  desired 
that  the  matter  should  go  back  to  the  Taxing  Master,  so  that  this 
objection  should  be  stated,  and  that  we  should  have  the  reasons 
of  the  Taxing  Master  for  holding  the  scale  fee  to  be  payable.  I 

(1)  29  Ch.  D.  790. 
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must  say  for  myself  I  am  glad  that  that  course  was  taken,  because 
we  have  had  in  consequence  considerable  assistance  from  the 
Taxing  Master  in  the  reasons  which  he  has  given,  and  which,  as  I 
understand,  were  submitted  by  him  to  two  at  least  of  the  other 
Taxing  Masters,  so  that  we  have  had  their  assistance,  and  since 
then  we  have  also  had  the  assistance  of  one  of  the  Chief  Clerks, 
who  knows  what  is  done  in  cases  of  purchases  under  the  direction 
of  the  Court.    The  argument  in  support  of  the  objections  was  that 
the  scale  of  charges  is  fixed  with  reference  not  only  to  the  work 
done,  but  to  the  responsibility  undertaken  by  the  solicitor.  Un- 
doubtedly that  is  so,  for  of  course  mere  doing  of  work  without 
responsibility  would  not  be  paid  for  at  the  same  rate  as  work 
with  a  responsibility  attaching  to  the  due  and  proper  performance 
of  it.    It  was  urged  that  conducting  an  inquiry  in  Chambers  as 
to  whether  there  is  or  is  not  a  good  title  does  not  put  upon  the 
solicitor  the  same  responsibility  as  he  is  subject  to  if  he  himself, 
not  under  the  direction  of  the  Judge  in  Chambers,  has  to  in- 
vestigate a  title  for  anyone  who  is  purchasing.  Considerable 
weight  is  due  to  that  objection.    But  then  we  learn,  not  only 
from  the  Taxing  Master's  reasons,  but  from  the  inquiries  which 
we  have  made,  that  a  solicitor  acting  for  the  purchaser  under 
the  direction  of  the  Court,  does  all  which  he  would  have  to  do  if 
he  were  independently  investigating  the  title,  though  he  has  not 
the  same  responsibility  in  the  one  case  as  in  the  other.  There- 
fore, in  my  opinion,  as  the  solicitor  acting  under  the  direction 
of  the  Judge  does  everything  which  he  would  do  in  an  indepen- 
dent investigation  of  the  title,  the  case  comes  within  the  words 
of  the  rules  and  schedule,  and  I  do  not  see  any  such  manifest 
inconvenience  in  allowing  the  scale  to  be  applied  to  such  a 
case  as  would  justify  us  in  saying  that  it  does  not  apply.  There 
are,  as  was  pointed  out  by  the  Taxing  Master,  conveniences  in 
allowing  the  scale  to  apply  to  such  a  case  as  the  present.  It 
reduces  matters  to  something  like  uniformity,  and  it  enables 
parties  to  know  without  difficulty  what  will  be  the  charge  they 
will  have  to  bear,  whether  the  investigation  is  out  of  Court,  or 
whether  it  is  in  Court  by  inquiry  in  Chambers  as  to  the  title.  In 
my  opinion,  therefore,  as  the  case  comes  within  the  words  (because 
as  a  matter  of  fact  the  solicitor  has  investigated  the  title)  we 
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ought  not  to  be  hindered  from  so  construing  the  words  as  to  include      C.  A. 

this  case,  simply  because  we  think  that  the  solicitor  does  not  incur  1885 

the  same  amount  of  responsibility  as  if  he  had  acted  independently.      jn  re 

In  my  opinion,  therefore,  the  appeal  fails.  Baylor? 

Company. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  The  question  whether  this  reinvest- 
ment of  money  in  land  comes  within  the  expression  "  sales  under 
the  Lands  Clauses  Consolidation  Act,  or  any  other  private  or  public 
Act  under  which  the  vendor's  charges  are  paid  by  the  purchaser," 
appears  to  me  one  that  is  very  easily  disposed  of.  This  is  a 
purchase.  It  is  not  a  sale  under  the  Lands  Clauses  Consolidation 
Act  at  all,  nor  is  it  a  sale  in  which  the  vendor's  charges  are  paid 
by  the  purchaser.  Eule  11  of  Schedule  I.  therefore  does  not 
apply. 

Now,  as  to  the  2nd  rule  of  the  General  Order  under  the  Soli- 
citors' 'Remuneration  Act  it  appears  to  me  that  the  construction 
which  was  put  upon  it  by  Mr.  Justice  Kay  in  Stanford  v. 
Roberts  (1)  was  right,  and  that  the  words  "  not  being  business  in 
any  action  or  transacted  in  any  Court  or  in  the  Chambers  of  any 
Judge  or  Master  "  do  not  refer  so  far  back  as  "  business  connected 
with  sales,  purchases,  leases,  mortgages,  settlements,  and  other 
matters  of  conveyancing,"  but  are  referable,  according  to  the 
proper  construction,  to  the  last  antecedent  "  other  business,"  that 
is  to  say  other  than  that  which  is  specifically  mentioned. 

Then  there  remains  only  the  third  point,  which  is  whether  the 
expression  of  Schedule  I.  Part  I., "  for  investigating  title  "  applies 
to  a  solicitor  who  effects-  a  purchase  under  the  direction  of  the 
Court,  or  whether  it  ought  to  be  confined  to  a  solicitor  investi- 
gating title  under  ordinary  circumstances.  The  expression  "  in- 
vestigating title  "  appears  to  me  to  be  as  applicable  to  the  one 
kind  of  business  as  to  the  other.  The  Taxing  Master  states  that 
in  point  of  fact,  so  far  as  the  actual  investigation  of  title  is  con- 
cerned, there  is  no  material  difYerence,  but  it  is  certainly  true 
that  a  solicitor,  who  conducts  a  sale  or  has  the  management  of  a 
purchase  under  the  direction  of  the  Court,  is  relieved  to  a  certain 
extent,  and  not  to  an  inconsiderable  extent,  from  responsibility. 

(1)  26  Ch.  D.  155. 
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The  responsibility  of  deciding  difficult  questions  is  taken  by  the 
Chief  Clerk  or  by  the  Judge  in  lieu  of  the  solicitor.  But  when 
we  come  to  look  at  the  question  whether  this  ought  to  make  any 
difference  in  the  construction  of  the  schedule,  I  am  of  opinion 
that  it  ought  not.  The  scale,  if  our  construction  of  the  rules  is 
right,  is  in  point  of  language  as  applicable  to  the  one  class  of 
business  as  to  the  other,  and  the  scale  was  fixed  by  persons  who 
knew  perfectly  well  what  they  were  about,  and  whose  duty  it  was, 
under  the  Act  of  Parliament,  in  fixing  the  scale,  to  consider  the 
skill,  labour,  and  responsibility  involved  in  the  business  for 
which  the  remuneration  was  fixed.  There  is  no  trace  of  any 
such  thing  as  varying  the  scale  in  individual  cases  in  respect  of 
responsibility  incurred  in  one  case  and  in  another.  Take  the 
case,  for  example,  of  a  solicitor  employed  by  an  eminent  con- 
veyancer. The  solicitor  comes  to  a  difficulty  and  reports  it  to 
his  client.  The  client  says :  "  I  am  willing  to  take  the  risk  of 
that."  There  is  nothing  that  I  can  find  which  shews  that  the 
solicitor,  although  exonerated  from  responsibility  in  such  a  case 
as  that,  is  to  be  paid  otherwise  than  by  the  scale.  Neither  do  I 
see  any  indication  of  an  intention  to  make  a  difference  in  the 
charge  because  the  responsibility  is  less  in  the  cases  of  sales  and 
purchases  in  Chambers.  I  think  the  Taxing  Master  is  right  when 
he  says  that  the  business  and  work  done  is  at  least  as  onerous. 
I  rather  fancy  that  it  is  more  troublesome  than  when  the  sale  or 
purchase  is  not  conducted  in  Chambers.  It  is  very  true  there  are 
attendances  for  which  charges  can  be  made,  but  I  do  not  see  any 
reason  to  suppose  that  solicitors  are  better  paid  for  sales  and 
purchases  under  the  direction  of  the  Court  than  they  are  in  other 
cases,  and,  in  fact,  I  think  they  are  probably  rather  worse  paid. 

It  appears  to  me  to  be  of  the  utmost  importance  that  we  should 
lay  down  a  rule  which  can  be  applied  readily  to  matters  of 
business,  and  not  give  rise  to  subtle  distinctions  which  lead  to 
constant  embarrassment ;  and  on  the  true  construction  of  the  Act, 
the  rules,  and  the  scale,  it  appears  to  me  that  the  view  taken  by 
the  Taxing  Master  is  right,  that  this  is  a  case  in  which  the  pur- 
chaser's solicitor  has  investigated  the  title  within  the  true 
meaning  of  Part  L,  Schedule  I.,  and  that  the  appeal  ought  to  be 
dismissed. 


VOL.  XXX.]  CHANCEEY  DIVISION.  41 

Fry,  L.J. :— -  C.  A. 

I  am  of  the  same  opinion. 

With  regard  to  the  first  point,  which  arises  on  the  11th  rule,  it      In  re 

i        1*1         i      •  «  ii  Merchant 

appears  to  me  to  be  plain  that  the  investment  oi  money  produced  Taylors' 
by  a  sale  under  the  Lands  Glauses  Consolidation  Act  does  not  CoMFANY- 
come  within  the  words  "  In  cases  of  sales  under  the  Lands  Glauses 
Consolidation  Act."    Ingenious  as  was  the  argument  addressed  to 
us  on  this  point,  it  is  one  which  cannot  possibly  prevail. 

Then  with  regard  to  the  second  question,  which  arises  upon  the 
construction  of  the  words  "  in  respect  of  other  business  not  being 
business  in  any  action  or  transacted  in  any  Court  or  in  the 
Chambers  of  any  Judge  or  master,"  I  am  of  opinion  that  the 
same  construction  must  be  put  upon  those  words  in  the  Act  of 
Parliament  and  in  the  General  Order.  I,  like  my  Brother  Judges, 
have  arrived  at  the  conclusion  that  the  words  "  not  being  busi- 
ness," &c,  refer  to  the  immediate  antecedent  "  other  business," 
and  are  not  to  be  extended  as  an  exception  to  apply  to  the  whole 
of  the  business  which  is  referred  to  in  the  previous  words  of  the 
section  of  the  Act  of  Parliament  and  the  rules  of  the  General 
Order.  I  think  that  the  reasons  which  have  been  given  both  by 
my  learned  Brethren  and  also  by  Mr.  Justice  Kay  in  the  case  in 
which  the  question  first  arose  are  correct. 

Then  upon  the  third  point,  which  is  whether  the  solicitor  who 
assists  the  Chief  Clerk  or  the  Judge  in  Chambers  in  answering 
the  inquiry  whether  a  good  title  can  be  made,  is  entitled  to  the 
scale  fee  for  investigating  the  title.  I  had  for  some  time  con- 
siderable doubt,  but  it  appears  to  me  that  the  solicitor,  before  he 
can  render  proper  assistance  to  the  Judge  in  Chambers,  must  inves- 
tigate the  title,  and  that  therefore  the  business  which  he  transacts 
is  within  the  words  of  the  scale.  I  rely  also  very  much  upon  the 
statement  made  by  the  Taxing  Master  (and  which  is  borne  out  dis- 
tinctly by  the  statement  made  to  us  by  the  Chief  Clerk  whom 
we  have  consulted),  that  "the  course  of  the  business,  viz.,  the 
work  done  by  the  solicitor,  for  which  the  scale  fee  is  allowed,  is 
precisely  the  same  whether  or  not  the  sale  or  purchase  is  carried 
out  under  the  direction  of  the  Court,  except  that  where  the 
approval  of  the  Court  is  necessary  the  conveyancing  counsel 
employed  is  selected  by  the  Court  instead  of  by  the  solicitor." 
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C.  A.      Undoubtedly  it  is  quite  true  that  the  responsibility  of  the  soli- 
1885       citor  in  assisting  the  Judge  in  answering  the  inquiry  is  somewhat 
less  tnan  ^  ifl  when  he  takes  upon  himself  the  investigation  of 
^tTyloe?   ^e  ^e  ^or  a  ^  c^ent*    -^u^  ^  appears  to  me  that  we  ought  not 
Company,    to  draw  fine  distinctions  between  the  different  cases  of  respon- 
Fry,  l.j.     sibility  of  a  solicitor  investigating  title,  and  that  the  decision  at 
which  we  have  arrived  is  a  decision  not  only  in  accordance  with 
the  very  words  of  the  scale,  but  also  in  accordance  with  the  course 
of  business  and  the  convenience  of  the  suitors  of  the  Court.  The 
appeals  therefore  will  be  dismissed  with  costs. 

Solicitors :  W.  F.  Fearn  ;  A.  G.  Far  son ;  B.  Ward. 

H.  C  J. 


C.  A.  In  re  JOHNSON  AND  TUSTIN. 

[1884   J.  680.] 


June  29,  30. 

  Vendor  and  Purchaser — Abstract  of  Deed  not  in  Vendor's  Possession — Expense 

of  making — Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  3,  sub-s.  6.  '  • 

A  vendor  is  bound  at  his  own  expense  to  produce  to  the  purchaser  a 
proper  abstract  of  title,  either  for  the  statutory  period  of  forty  years,  or  for 
such  other  period  as  may  be  agreed  upon,  and  sect.  3,  sub-sect.  6  of  the 
Conveyancing  Act,  1881,  is  not  intended  to  interfere  with  the  performance 
by  the  vendor  of  that  duty,  but  proceeds  on  the  assumption  that  the  vendor 
has  produced  such  an  abstract. 

Therefore  on  an  open  contract  the  vendor  must  bear  the  expense  of  pro- 
curing and  making  an  abstract  of  any  deed  forming  part  of  the  forty  years' 
title,  although  such  deed  be  not  in  his  possession. 

The  word  "  abstract "  in  that  sub-section  is  to  be  distinguished  from  the 
"  abstract "  of  title  to  which  the  purchaser  is  entitled ;  and  a  purchaser 
cannot  be  said  to  "  require  an  abstract  of  a  particular  deed,"  merely  because 
he  requires  an  abstract  of  title  for  the  prescribed  length  of  time,  which 
involves  the  abstracting  of  that  deed. 

Decision  of  Pearson,  J.,  reversed. 

This  was  an  appeal  by  (7.  D.  Tustin  from  a  decision  of  Mr.  Justice 
Fearson  (1)  upon  a  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  whereon  he  held  that  the  Appellant,  a  purchaser  on  an 


(1)  28  Ch.  D,  84. 
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open  contract,  was  bound  to  pay  the  vendor  the  expense  of  c.  A. 

abstracting  a  deed  not  in  the  vendor's  possession,  although  that  1885 

deed  formed  part  of  the  forty  years'  title  which,  in  the  absence  of  "j^re 

stipulation,  the  purchaser  was  entitled  to  require.  Johnson 

AND  TUSTIN. 

With  reference  to  the  requisition  made  by  the  purchaser,  an   

affidavit  was  put  in  by  his  solicitor,  who  stated  that  an  abstract 
commencing  with  a  deed  dated  the  12th  of  December,  1860,  was 
furnished  by  the  vendor,  and  also  a  print  of  an  Act  of  Parliament 
to  incorporate  the  London  Necropolis  Company  ;  that  he  thereupon 
required  the  vendor's  solicitors  to  produce  the  title  for  the 
statutory  period  of  forty  years,  instead  of  commencing  it  with  the 
said  deed  of  the  12th  of  December,  1860 ;  that  the  vendor's  soli- 
citors ultimately  sent  a  further  abstract  commencing  with  a  deed 
of  conveyance  to  the  company  dated  the  14th  of  October,  1854. 

And  it  appeared  that  the  purchaser  was  satisfied  with  the 
abstract  of  this  deed,  and  did  not  require  any  further  abstract. 

On  the  other  hand,  the  vendor  relied  on  a  letter  of  the  8th  of 
March,  1884,  written  by  the  purchaser's  solicitor,  as  demanding 
that  the  deed  in  question  (the  14th  of  October,  1854),  should  be 
abstracted.  The  effect  of  this  evidence  is  stated  by  Lord  J ustice 
Cotton  in  his  judgment. 

H.  J.  Hood,  for  the  Appellant : — 

The  whole  of  sub-sect.  6  presupposes  that  the  vendor  has  fur- 
nished a  proper  abstract  of  title,  that  is,  of  all  the  documents  in 
his  possession,  and  of  which  he  can  procure  production.  Before 
the  Act  the  vendor  was  bound  to  do  this  at  his  own  expense,  and 
there  is  nothing  in  this  sub-section  which  removes  that  obliga- 
tion. A  distinction  must  be  made  between  "  abstract,"  meaning 
"  abstract  of  title,"  and  the  "  abstract  of  a  particular  deed  or  docu- 
ment ; "  and  it  is  only  with  the  latter  abstract  that  the  sub-section 
is  dealing.  If  the  purchaser  had  desired  to  verify  that  abstract, 
and  required  production  of  the  deed,  he  would  have  been  com- 
pelled to  pay  for  it. 

The  decision  as  it  stands  would  be  very  prejudicial  to  a  pur- 
chaser. Many  cases  can  be  put  where  a  vendor  might  compel 
a  purchaser,  who  is  of  course  ignorant  of  the  true  state  of  the 
title,  to  accept  an  unreasonably  short  title,  or  to  run  the  risk  of 
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C.  A.  being  involved  in  expense  out  of  all  proportion  to  the  value  of  the 

1885  property,  if  he  desires  a  title  of  reasonable  length. 

^j^re  The  vendor  can  protect  himself  by  conditions  from  excessive 

Johnson  expenses,  the  purchaser  cannot. 

AND  TUSTIN.         r  7  1 

Swinfen  Eady,  for  the  vendor : — 

The  vendor  produced  a  perfectly  good  holding  title  for  twenty- 
four  years,  beginning  with  a  conveyance  in  fee  to  the  vendor, 
from  a  public  company.  No  doubt  before  the  Act  the  costs  of 
abstracting  this  deed  would  have  been  payable  by  the  vendor,  but 
an  alteration  has  been  made  by  the  Act  in  his  favour;  and 
although  he  still  has  to  produce  an  abstract  of  all  the  deeds  in 
his  possession,  the  Act  now  throws  on  the  purchaser  the  costs,, 
when  the  deeds  or  documents  are  not  in  the  vendor's  possession. 
The  vendor  may  well  be  bound  to  deliver  an  abstract  without 
being  compelled  to  do  so  at  his  own  expense. 

There  can  be  no  such  distinction  as  suggested  in  the  use  of  the 
word  "  abstract."  The  sub-section  assumes  that  the  vendor  may 
be  compelled  to  deliver  a  further  abstract,  that  must  mean  a 
material  abstract,  and  if  so,  it  forms  part  of  the  title,  for  a  pur- 
chaser cannot  require  anything  that  is  immaterial  to  be  produced. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Pearson,  who 
has  held,  under  the  Conveyancing  Act,  1881,  sect.  3,  sub-sect.  6, 
that  in  this  case  the  purchaser  is  bound  to  pay  the  expenses  of  a 
copy  of  a  deed,  which  forms  part  of  the  title,  and  which  is  not  in 
the  possession  of  the  vendor. 

The  contract  is  an  open  one,  and  does  not  contain  any  stipulation 
as  to  the  commencement  of  the  title,  or  any  stipulation  restrict- 
ing the  ordinary  right  of  the  purchaser.  What  was  sent  in  as  the 
abstract  of  title  was  an  abstract  going  back  only  some  twenty-four 
years.  Subsequently  there  was  produced  an  abstract  of  an  earlier 
deed  of  1854,  and  the  question  is  whether  the  purchaser  is  to  pay 
for  that  abstract. 

It  is,  I  think,  not  immaterial  to  see  what  was  done  by  the  pur- 
chaser. There  is  an  affidavit  put  in  by  the  purchaser's  solicitor, 
in  which  he  says  that  after  he  received  the  abstract  of  title, 
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clearly  not  going  back  so  far  as  by  law  the  purchaser  may  require      C.  A. 
a  title  to  be  shewn,  "  I  thereupon  required  the  vendor's  solicitor  1885 
to  produce  the  title  for  the  statutory  period  of  forty  years,  instead      jn  re 
of  commencing  it  with  the  said  deed  of  the  12th  of  December,  ^tTtin 
I860." 

Then  he  goes  on  to  say,  "  The  vendor's  solicitor  ultimately 
sent  a  further  abstract  commencing  with  a  deed  of  conveyance  to 
the  said  company  dated  the  14th  of  October,  1854,  which  abstract 
is  now  produced  and  shewn  to  me,  and  marked  with  the  letter  C." 

From  that  it  would  appear  that  what  the  purchaser  said  was 
this,  "  I  am  not  content  with  a  title  going  no  further  back  than 
1860,  you  must  shew  an  earlier  title,"  and  then  not  having  asked 
at  that  time  for  this  deed,  the  vendor's  solicitor  sent  an  abstract 
of  the  deed  to  him.  Although  that  was  not  a  forty  years'  title, 
the  purchaser  does  not  require  the  vendor  to  go  further  back. 

It  is  said  on  behalf  of  the  vendor  that  is  not  so,  because,  by  a 
letter  of  the  8th  of  March,  1884,  it  is  in  fact  shewn  that  what  the 
purchaser  really  did  was  to  require  in  terms  the  production  of  this 
deed.  But  we  have  the  statement  in  the  affidavit  of  the  pur- 
chaser's solicitor,  which  I  have  read,  and  when  we  read  this  letter 
of  the  8th  of  March,  1884,  it  is,  in  my  opinion,  in  no  way  incon- 
sistent with  the  demand  generally  for  an  earlier  title.  The  sug- 
gestion for  the  production  of  this  deed  as  the  beginning  of  the 
title,  may  well  have  taken  place  before  this  letter  was  written,  and 
this  letter  may  have  been  written  in  answer  to  a  suggestion  made 
by  the  vendor's  solicitor :  "  Why  should  you  want  this ;  there  is  a 
perfectly  good  title  in  what  you  have  already  had  ?  "  and  the  pur- 
chaser may  have  been  dealing  with  such  a  suggestion,  although 
we  have  not  the  earlier  letter  before  us. 

That  being  so,  we  come  to  sect.  3  of  the  Conveyancing  Act,  and, 
in  my  opinion,  sub-sect.  6  of  that  section  is  dealing  with  what  is 
the  duty  of  the  parties  in  their  respective  positions.  It  is  the 
duty  of  every  person  who  sells  property  to  shew  a  title  for  the 
statutory  period,  or  for  the  period  to  which,  by  arrangement 
between  the  parties,  the  title  has  been  limited.  I  think  that  is 
his  duty.  Of  course  the  purchaser,  before  he  gets  the  abstract, 
cannot  know  what  deeds  are  necessary  in  order  to  shew  the  title. 
He  only  says,  "  I  know  nothing  about  your  title,  in  the  conditions 
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C.  A.  of  sale  yon  say  nothing  about  it,  all  I  require  is  a  forty  years' 
1885       title,  and  I  require  the  abstract  to  be  supplied  in  the  ordinary 

I^e  way" 

and  Tustin  ^n  my  °Pmi°n  *n^s  sub-sect.  6  assumes,  and  does  not  intend  to 
interfere  with,  the  performance  of  that  duty  by  the  vendor,  and  it 
is  dealing  only  with  the  expenses  of  requisitions  made  on  the 
footing  of  the  abstract  by  the  purchaser,  so  far  as  he  requires 
verification  or  information  as  to  the  title  shewn  thereby,  by  the 
production  of  deeds,  or  abstracts  of  or  copies  of  documents  which 
are  not  in  possession  of  the  vendor. 

In  my  opinion  it  cannot  be  said  that  a  purchaser  requires  a  copy 
or  abstract  of  a  particular  deed  simply  because  he  requires  a  title 
of  a  length  which  would  involve  abstracting  that  deed.  His 
requisition  is  this, "  Give  me  a  forty  years'  title."  That  involves, 
no  doubt,  but  it  is  not  the  same  thing  as,  having  delivered  to  him 
an  abstract  of  a  particular  deed,  although  that  deed  would  be  a 
necessary  ingredient  in  the  title  to  be  shewn  for  forty  years. 

What  are  the  words  of  the  Act : "  The  expenses  of  searching  for, 
procuring,  making,  verifying,  and  producing  all  certificates,  decla- 
rations, evidences,  and  information  not  in  the  vendor's  possession, 
and  all  attested,  stamped,  office,  or  other  copies  or  abstracts  of, 
or  extracts  from,  any  Acts  of  Parliament,  or  other  documents 
aforesaid,  not  in  the  vendor's  possession,  if  any  such  production, 
inspection,  journey,  search,  procuring,  making,  or  verifying  is 
required  by  a  purchaser,  either  for  verification  of  the  abstract,  or 
for  any  other  purpose,  shall  be  borne  by  the  purchaser  who 
requires  the  same." 

Now,  in  my  opinion,  when  a  man  says  that  he  requires  a  forty 
years'  title  he  is  doing  something  very  different  from  requiring 
the  abstracting  or  copying  of  the  particular  deeds.  He  is  saying : 
"  I  must  have  the  title."  If,  when  he  gets  the  title  properly 
made  out  he  then  requires  something  more,  and  that  involves 
making  a  copy  of,  or  abstract  of,  a  document  not  in  possession  of 
the  vendor's  solicitors — if  he  is  not  willing  to  take  the  word  of 
the  vendor  or  his  solicitor — this  Act  of  Parliament  imposes  on 
him  payment  of  the  expense  he  occasions,  so  far  as  it  involves 
taking  copies  of,  abstracting,  or  producing,  documents  not  in  the 
vendor's  possession.    We  must  have  regard  to  the  state  of  things 
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which  I  think  the  Legislature  must  be  taken  to  be  here  dealing  C.  A. 
with,  notwithstanding,  undoubtedly,  there  are  words  in  the  latter  1885 
part  of  the  section  I  have  read  which  have  been  very  much  pressed  jn  re 
upon  us,  but  which  I  cannot  see  the  reason  for  unless  they  have  a1^Tustin 
reference  to  the  perfecting  of  the  abstract.  The  difficulty  is 
caused,  as  so  often  happens  in  argument,  from  the  fact  that  the 
word  "  abstract "  is  used  in  two  senses.  The  "  abstract  of  title  " 
is  one  thing  and  "  abstract  of  deeds  "  is  another,  and  although  it 
is  not  necessary  in  my  opinion  to  shew  what  abstract  of  deeds,, 
not  coming  in  the  abstract  of  title,  the  purchaser  may  usefully 
require,  yet  it  cannot  be  said  that  no  such  case  can  arise ;  it  may 
be  a  mere  incidental  matter  which  the  purchaser  may  require  to 
have  cleared  up,  he  ought  to  pay  the  expenses  of  that.  It  is  not 
necessary,  in  my  mind,  to  shew  what  it  is  that  is  referred  to,  or  to 
point  out  the  particular  case  that  probably  is  referred  to,  if  we  see 
that  upon  the  whole  construction  of  this  sub-section,  the  Legisla- 
ture is  dealing  with  what  is  to  be  done  when  the  vendor  has  done 
his  duty  by  producing  the  abstract.  It  is  said  here  that  the 
vendor  has  produced  an  abstract ;  and  that,  therefore,  the  Legis- 
lature is  dealing  with  the  state  of  things  which  was  subsisting 
when  the  first  abstract  was  sent  in.  In  my  opinion  that  abstract 
is  not  such  an  abstract  as  it  was  the  duty  of  the  vendor  to  pro- 
duce. Even  if  this  abstract  does  shew  a  good  holding  title  it  is 
not  a  title  which  by  law  on  an  open  contract  he  was  bound  to 
produce  and  deliver  ;  and,  therefore,  as  no  proper  abstract  of  title 
for  forty  years  had  been  given,  which  involved  getting  an  abstract 
of  this  deed,  the  cost  of  the  copying  of  which  must  be  paid  by 
him,  I  cannot  agree  with  the  decision  of  Mr.  Justice  Pearson,  and 
I  think  the  vendor  ought  to  bear  the  costs. 

Lindley,  L.J. 

I  am  of  the  same  opinion. 

The  language  of  clause  6  of  sect.  3  no  doubt  at  first  sight  gives 
rise  to  difficulty,  but  when  we  come  to  look  at  that  clause  we  are 
struck  with  this,  that  there  is  nothing  about  abstract  of  title  in 
it.  When  we  compare  clause  6  with  other  clauses  of  the  section 
which  do  relate  to  the  title — for  instance,  clauses  1,  2,  7,  and 
others — the  conclusion  at  which  I  have  arrived  is,  that  clause  6 
does  not  relate  at  all  to  the  title  to  be  shewn,  but  to  the  produc- 
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C.  A.  tion  of  deeds  and  similar  matters,  the  assumption  being  that  a 

1885  proper  title  is  shewn.    I  see  nothing  in  clause  6  which  warrants 

■fo7e  the  notion,  that  a  vendor  who  does  not  stipulate  as  to  commence- 

Johnson  ment  of  title  is  not  bound  to  shew  a  forty  years'  title.    On  the 

AND  TUSTIN.  J  J 

contrary,  I  think  that  sub-sect.  6  assumes  that  he  shews  such  a 
title  as  he  is  bound  to  shew,  either  a  forty  years'  title,  or  if  there 
is  any  condition,  such  a  title  as  is 'consistent  with  the  condition. 
If  we  start  from  that,  there  is  not  the  slightest  difficulty  in  con- 
struing clause  6.  It  is  perfectly  applicable  to  the  case  where  the 
vendor  has  shewn  a  proper  abstract  of  title.  Abstracted  deeds 
have  to  be  produced,  information  of  all  kinds  to  be  obtained, 
the  cost  of  which,  at  all  events,  is  thrown  upon  the  purchaser ;  but 
I  cannot  read  this  section  as  amounting  to  this,  that  the  vendor 
need  only  shew  an  abstract  of  title,  so  far  as  he  has  got  the  deeds 
to  shew  it.  He  is  to  shew  a  proper  title.  That  is  the  assumption 
upon  which  the  whole  section  proceeds.  I  think  that  Mr.  Hood's 
argument  is  unanswerable.  The  summons  is  this :  "  That  it  may 
be  declared  that  the  purchaser  is  entitled  to  a  proper  abstract  of 
the  vendor's  title  to  the  subject-matter  of  the  above  contract  at 
the  expense  of  the  vendor." 

I  think  that  the  construction  which  has  been  put  upon  the 
clause  by  Mr.  Justice  Pearson  is  erroneous,  and  that  the  declaration 
ought  to  have  been  made  in  the  way  asked  for  by  the  summons. 

Fey,  L.J.  :— 

I  also  am  unable  to  agree  with  the  conclusion  of  the  learned 
Judge  in  the  Court  below. 

I  do  not  arrive  at  this  conclusion  from  the  particular  form  of 
the  requisition,  or  from  there  being  a  requisition  of  forty  years' 
title ;  and  I  particularise  that  because,  in  my  view,  it  is  not  very 
material  what  form  the  requisition  took,  provided  it  was  in 
substance  a  requisition  for  an  earlier  title  to  the  land. 

It  appears  to  me  that  the  6th  sub-section  of  the  3rd  section 
of  the  Act  in  question  does  throughout  assume  that  the  proper 
abstract  has  been  delivered  by  the  vendor  to  the  purchaser.  In 
my  view  it  deals  entirely  with  matters  subsequent  to  that 
delivery. 

The  very  first  words  are,  "  On  the  sale  of  any  property,  the 
expenses  of  the  production  and  inspection  of  all  Acts  of  Parlia- 
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ment,  inclosure  awards,  records,  proceedings  of  Courts,  Court      0.  A. 
rolls,  deeds,  wills,  probates,  letters  of  administration,  and  other  1885 
documents,  not  in  the  vendor's  possession."    Now,  what  is  to  jnre 
define  those  documents  so  to  be  produced  ?    The  abstract,  which  a^°^stin 
is  to  be  furnished  by  the  vendor.  Until  that  abstract  is  furnished 
the  purchaser  has  no  means  of  ascertaining  what  the  documents 
are,  of  asking  for  them,  or  knowing  the  expense  of  them. 

No  doubt  it  has  been  pressed  upon  us  that  the  section  assumes 
that  further  abstracts  may  have  to  be  delivered.  It  has  been  said 
that  those  abstracts  may  be  either  material  or  immaterial ;  if  they 
are  material  they  form  part  of  the  title ;  if  they  are  immaterial 
there  is  no  right  to  their  production.  It  appears  to  me  that  that 
is  not  the  necessary  conclusion.  There  are  certain  incidental 
circumstances  which  sometimes  arise  in  the  course  of  the  investiga- 
tion of  the  abstract,  in  respect  of  which  the  vendor  may  be  willing 
to  furnish  information,  and  which  are  not,  strictly  speaking,  a 
part  of  the  abstract.  This  clause,  I  think,  applies  to  furnishing 
such  deeds  and  such  abstracts. 

I  cannot  help  thinking  that  the  balance  of  convenience  is  very 
greatly  in  favour  of  the  decision  at  which  we  have  arrived ;  and 
in  saying  that  I  bear  in  mind  that  the  Act  of  Parliament  was 
framed  in  favour  of  the  vendors.  But  as  matter  of  practice  it 
would  be  extremely  inconvenient  to  come  to  the  conclusion  at 
which  Mr.  Justice  Pearson  has  arrived  in  this  case.  The  vendor 
knows  what  his  title  is.  The  purchaser  does  not  know  the  title. 
The  vendor  can  by  conditions  protect  himself  from  a  disclosure 
of  title  which  he  cannot  easily  obtain.  The  purchaser  cannot 
know  what  the  obligations  he  is  entering  into  may  be,  because  he 
is  ignorant  of  the  title ;  and.  therefore  he  would  be  unable  to  pro- 
tect himself  from  the  alternative  inconvenience  of  either  having 
to  take  a  title  possibly  very  short  and  imperfect,  or  having  to 
pay  for  a  title  the  length  of  which  he  has  no  means  of  knowing. 

I  think,  therefore,  that  this  appeal  must  be  allowed.  The 
result  will  be,  that  a  declaration  will  be  made  in  accordance  with 
the  summons,  with  the  costs  here  and  the  costs  below. 

Solicitors :  Lee  &  Pembertons ;  HicMih,  Washington,  &  Pas- 
more. 

M.  W. 
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C.  A.  In  re  POETAL  AND  LAMB. 

[1884    P.  1859.] 

JJuly  45  '  — Specific  Devise  of  "  my  cottage  and  all  my  land  at  SJ*  "m  their  present 

_.  stafe  » — Residuary  Devise — Subsequent  Contract  to  purchase  a  House  and 

Land  at  S  —  Wills  Act,  1837  (1  Vict  c.  26),  s.  24  [Revised  Ed.  Statutes, 
vol.  viii.  p.  29]. 

A.  devises  to  G.  for  life,  "my  cottage  and  all  my  land  at  S."  subject 
to  the  stipulation  (among  others)  that  the  plantations,  heather,  and  furze 
he  all  preserved  "in  their  present  state,"  and  devises  "  all  other  my  free- 
hold manor,  messuages,  lands,  and  real  estate  whatsoever  and  wheresoever  " 
to  trustees  upon  trust  for  sale.  At  the  date  of  his  will  A.  had  a  small 
cottage  with  twenty-two  acres  of  rough  land  held  with  it,  and  he  subse- 
quently contracted  to  purchase  from  G.  a  house  of  considerable  size  with 
gardens  and  land  comprising  ten  acres  closely  adjoining  the  cottage  and 
land.    The  contract  was  not  completed  at  his  death : — ■ 

Meld,  that  a  contrary  intention  within  the  meaning  of  the  24th  section 
of  the  Wills  Act  was  not  shewn  with  sufficient  clearness,  but  that,  constru- 
ing the  will  as  if  it  had  been  made  on  the  day  of  the  testator's  death, 
having  regard  to  the  circumstances  at  that  date  and  to  the  residuary 
devise,  the  specific  devise  more  aptly  referred  to  the  cottage  and  rough 
land,  and  did  not  carry  the  after-acquired  property. 

The  words  "  all  my  land  at  would,  if  used  alone,  have  been  sufficient 
to  carry  the  after-acquired  land  with  the  house  standing  upon  it ;  but  upon 
the  authority  of  Ewer  v.  Eayden  (1),  by  force  of  the  context  the  word 
"  land "  must  be  taken  as  confined  to  lands  in  contradistinction  from 
buildings. 

Decision  of  Kay,  J.,  reversed. 

Semble,  Per  Lindley,\i.Z.\ — Sect.  24  of  the  Wills  Act,  which  provides 
that  a  will  shall  speak  as  to  the  real  and  personal  estate  comprised  in  it 
(i.e.,  the  will)  from  the  day  of  the  testator's  death,  leaves  open  the  question 
whether  a  particular  property  passes  by  the  specific  or  the  residuary  devise.. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Kay  upon  a 
summons  taken  out  under  the  Vendor  and  Purchaser  Act,  1874, 
holding  that,  by  force  of  sect.  24  of  the  Wills  Act,  a  specific  de- 
vise of  "  my  cottage  and  all  my  land  at  Stour  Wood  "  .  .  .  .  "  on 
the  condition  that  no  fir  or  other  trees  or  shrubs  thereon  be  cut 
down  and  removed,  and  that  the  boundary  fences  be  kept  in  good 
preservation,  and  the  plantations,  heather,  and  furze  all  preserved 
in  their  present  state  "  passed  a  house  of  considerable  size  with 
gardens  and  lands  of  ten  acres  adjoining  or  contiguous  to  the 
(1)  Cro.  Eliz.  476,  658. 
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cottage,  which,  after  the  date  of  the  will,  the  testator  entered  C.  A. 
into  a  contract  to  purchase,  and  which  contract  was  not  completed  1885 
at  his  death,  notwithstanding  a  residuary  devise  of  "  all  other  ^Tre 
my  freehold  manor,  messuages,  lands,  and  real  estate  whatsoever 
and  wheresoever  "  to  trustees  upon  trust  for  sale.  The  case  is 
reported  before  Mr.  Justice  Kay  (1). 

The  testator  at  the  time  of  making  his  will  had  a  small 
cottage  let  at  about  £5  per  annum  with  some  twenty-two  acres 
of  rough  land  held  therewith.  At  the  time  of  his  death  he  had 
contracted  as  before  mentioned  to  purchase  from  his  son  the 
house  and  grounds  in  which  he  was  then  residing  and  which 
adjoined  the  cottage  and  the  land  held  therewith. 

The  trustees,  treating  the  after-acquired  property  as  falling 
within  the  residuary  devise,  had  recently  contracted  to  sell  it  to 
the  son,  G.  H.  Lamb,  the  specific  devisee,  and  he  having  raised 
the  objection  that  it  formed  part  of  the  specifically  devised  pro- 
perty, they  took  out  the  summons  upon  which  Mr.  Justice  Kay 
made  the  order  complained  of.    The  trustees  appealed. 

Barber,  Q.C.,  and  Hamilton  Humphreys,  for  the  Appellants  : — 

The  conditions  attached  to  the  gift  are  only  strictly  applicable 
to  the  cottage  and  lands  specifically  devised.  The  devise  must 
be  co-extensive  with  the  conditions,  and  they  shew  the  contrary 
intention  within  the  section :  Cole  v.  Scott  (2) ;  Douglas  v. 
Douglas  (3). 

But  further,  treating  the  will  as  if  it  had  been  made  on  the 
day  of  the  testator's  death,  the  property  would  not  have  passed 
by  the  specific  devise.  The  words  "  all  my  land  at  Stour  Wood," 
if  they  had  stood  alone,  would  have  carried  subsequently  acquired 
land  with  houses,  and  everything  on  that  land,  but  from  their 
context,  the  words  "  my  cottage  "  have  the  effect  of  excluding 
the  house,  shewing  that  the  testator  used  the  word  "  land  "  in 
contradistinction  to  house  :  Ewer  v.  Hay  den  (4). 

Bramley,  for  the  specific  devisee  : — 

There  is  no  contrary  intention  within  the  meaning  of  the 

(1)  27  Ch.  D.  600.  (3)  Kay  400. 

(2)  1  Mac.  &  G.  518.  (4)  Cro.  Eliz.  476,  658. 
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C.  A.      section,  and  the  will  must  be  read  as  if,  at  the  making  of  it,  he 
1885      possessed  this  house  and  land.    Unless  two  dates,  the  date  of 
j^7e      the  will  and  of  the  death,  are  pointed  out  in  the  will,  any  words 
P0LaAmbAND  ^e  "  now,"  "  in  its  present  state,"  &c,  must  be  treated  as  re- 

  ferring  to  the  .death :  In  re  Ord  (1)  ;  Hepburn  v.  SJarving  (2). 

The  words  of  the  specific  devise  are  quite  large  enough  in 
themselves  to  pass  the  after-acquired  property.  The  word  "  land  " 
includes  every  hereditament.  In  Ewer  v.  Hayden  (3)  the  Court 
held  that  the  joinder  of  the  words  "  meadows  and  pastures  "  with 
lands  shewed  that  the  testator  meant  arable  lands,  but  that  is 
only  a  decision  on  the  particular  devise  and  is  no  authority  on 
this  devise.  Here  the  general  rule  applies  that  "  land  "  includes 
every  hereditament. 

Barber,  in  reply. 

July  4.  Cotton,  L.J. : — 

This  is  an  appeal  arising  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  but  the  only  question  is  as  to  the  true 
construction  of  the  will  of  the  testator  from  whom  the  property  is 
derived.  Looking  at  the  will  by  itself,  I  do  not  think  that  there 
would  be  much  difficulty  in  the  case.  But  we  must  have  regard 
to  sect.  24  of  the  Wills  Act  in  construing  the  will : — [His  Lordship 
read  the  section  and  the  will  as  set  out,  and  continued : — ]  It  has 
been  contended  that  there  is  sufficient  in  this  devise  of  "  my 
cottage  and  all  my  land  at  Stour  Wood "  to  shew  an  intention 
that  this  will  should  not  be  construed  as  to  the  property  com- 
prised in  it  as  speaking  from  the  death  of  the  testator.  But  in 
my  opinion  there  is  not  enough  to  shew  an  intention  on  the  part 
of  the  testator  to  exclude  the  provisions  of  sect.  24.  The  real 
question  we  have  to  consider  is  this :  looking  at  the  statute,  and 
bearing  in  mind  that  this  will  is  as  "  to  the  property  comprised 
in  it  to  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,"  what  does  this  description  aptly  apply 
to,  especially  having  regard  to  the  existence  of  the  residuary 
devise  ?    It  is  necessary  to  refer  shortly  to  the  facts  of  the  case. 

(1)  12  ChT  D.  22.  (2)  4  Jur.  (N.S.)  651. 

(3)  Cro.  Eliz.  476,  658. 
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The  testator  had  at  the  time  of  his  death  two  properties,  held  under      C.  A, 
different  titles.    One  property  he  had  held  for  a  considerable  1885 
period  before  the  date  of  the  will,  consisting  of  a  small  cottage  In 
and  a  piece  of  rough  land  held  with  it,  some  twenty-two  acres  in 
all,  covered  with  gorse  and  fir  trees.    But  at  the  time  of  his 
death  he  had  besides,  adjoining  or  contiguous  to  the  cottage  and 
rough  land,  a  house  with  garden  and  grounds  belonging  to  it, 
comprising  in  all  some  ten  acres.    In  that  house  he  was  residing 
at  his  death,  and  he  had  entered  into  a  contract  to  purchase  it 
from  his  son,  which  contract  was  not  completed  at  his  death. 
The  question  therefore  comes  to  this  :  To  what  property,  having 
regard  to  these  facts,  does  this  description  more  aptly  apply  ? 
If  it  were  not  for  this  section  of  the  Wills  Act  there  can  be  no 
doubt  but  that  when  the  testator  referred  to  "  my  cottage  and  all 
my  land  at  Stour  Wood  "  he  meant  specifically  to  devise  that  cot- 
tage and  the  land  held  with  it  which  he  then  held,  and  that  only. 
But  we  have  the  Wills  Act,  which  says  the  will  shall  be  construed 
as  if  it  had  been  made  at  a  time  other  than  that  at  which  in  fact 
it  was  made.    The  words  "  and  all  my  land  at  Stour  Wood  "  are 
no  doubt  sufficient  by  themselves  to  carry  the  after-acquired  land 
and  the  house  on  it ;  but  that  is  not  all,  we  have  "  my  cottage  " 
preceding  these  words,  and  when  we  find  that  at  his  death  he 
had  the  small  cottage  and  also  this  larger  house  in  which  he  was 
then  residing,  and  which  was  a  gentleman's  residence  with 
gardens  and  pleasure-grounds,  all  which  would  pass  under  the 
description  of  a  house,  I  cannot  but  think  that  what  passed  by 
the  devise  was  that,  which  was  aptly  described,  the  small  cottage 
which  he  had  held  and  the  land  he  had  held  with  it,  and  that 
only  ;  and  for  this  reason,  "  my  cottage  "  does  not  aptly  describe 
the  subsequently  purchased  house,  and  when  we  come  to  the 
words  "  and  all  my  land  at  Stour  Wood,"  although  such  a  devise 
by  itself  would  carry  with  it  any  house  standing  on  that  land ; 
yet  when  these  words  are  added  to  the  previous  description  of  "  my 
cottage,"  in  my  opinion  it  shews  that  "  all  my  land  "  in  this  par- 
ticular case  was  not  intended  to  include  this  residence  with  the 
garden  and  grounds  held  with  it.    Construing,  then,  this  will  as 
made  immediately  before  the  death  of  the  testator,  I  think  that 
upon  its  true  construction  this  specific  devise  applies  only  to  the 
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1885  and  the  particular  bit  of  land  connected  with  it,  and  does  not 
include  the  house  in  which  he  was  residing  at  the  time  of  his 
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Poktal  and  death,  which  had  land  with  it,  and  which  would  have  been  more 
aptly  described  as  "  my  house  at  such  a  place  "  rather  than  "  my 
cottage." 

The  case  of  Ewer  v.  Hayden  (1)  in  CroJce's  reports  lays  down  the 
principle  on  which  this  case  must  be  decided,  because  there  the 
word  "  lands,"  which  but  for  the  context  would  have  included  a 
certain  house,  was  by  force  of  the  additional  words  "  meadows  and 
pastures  "  cut  down  so  as  to  confine  the  meaning  of  the  word 
"  lands  "  to  lands  not  occupied  by  buildings.  The  marginal  note 
is  this: — "  A  man  has  houses  and  land  in  A.,  and  land  and  houses  in 
B.,  and  devises  his  houses  and  land  in  A.  with  all  his  other  lands, 
meadows,  and  pastures  in  B.  The  houses  in  B.  do  not  pass."  It 
was  there  held  that  the  context  restricted  words  which  in  them- 
selves without  that  context  would  have  included  the  houses  in  B. 
So  here,  in  my  opinion,  this  after-acquired  property  passes  by  the 
residuary  devise,  and  not  under  the  specific  devise  of  my  "  cottage 
and  all  my  land." 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  I  cannot  help  thinking  that  any 
one  reading  this  will  apart  from  the  terms  of  sect.  24  of  the  Wills 
Act  would  come  to  a  clear  conclusion  that  the  construction  put 
by  Mr.  Justice  Kay  on  this  will,  under  the  supposed  pressure  of 
that  Act,  defeats  the  intention  of  the  testator.  If  we  are  to  look 
at  his  intention  as  expressed,  I  think  there  is  no  doubt  whatever 
as  to  what  the  testator  meant.  He  disposed  specifically  of  all  the 
land  he  had  at  the  time  by  describing  it  as  a  cottage  and  all  the 
land  held  within  the  parish  named,  and  then  the  language  he 
uses  about  the  fir-trees  and  boundaries  shews  that  he  was  dealing 
with,  and  intending  to  deal  with,  that  which  was  then  present  to 
his  mind  ;  and  that  he  did  not  intend  under  the  expression  "  all 
my  land  in  the  parish,"  to  include  any  lands  which  he  might 
afterwards  acquire.  That  is  made  still  plainer  by  this,  that  he  I 
takes  the  trouble  in  the  same  will  to  state  what  he  wished  to  be 
(1)  Cro.  Eliz.  476,  658. 
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done  with  all  the  property  that  he  may  have  which  does  not      C.  A. 
answer  that  particular  description,  saying  it  is  to  pass  under  the  1885 
residuary  devise.    There  is  no  intestacy,  and  if  we  only  look  at      In  re 
the  will  it  is  plain  that  his  intention  was  to  dispose  specifically  P°l^bAND 
of  that  cottage  and  land,  and  his  intention  was  that  all  other  the 
property  which  he  might  hold  at  his  death  should  pass  under  the 
residuary  devise. 

It  is  said  that  we  are  precluded  by  the  section  from  giving 
effect  to  this  plain  intention.  I  am  always  unwilling  to  strain 
this  Act  or  any  other  Act  in  such  a  way  as  to  defeat  a  man's  plain 
intention.  The  object  of  this  section  was  not  to  defeat,  but  to 
give  effect  to  the  testator's  intention.  The  mischief  intended  to 
be  met  by  the  Act  was,  that  under  the  old  law  the  testator's  in- 
tention, was  perpetually  being  defeated  by  the  narrow  construction 
put  upon  such  a  gift  as  this. 

The  question  is,  are  we  bound  by  this  section  to  defeat  this 
intention  ?  I  think  not,  and  for  this  reason.  We  must  examine 
the  section  carefully.  [His  Lordship  read  the  section  and  con- 
tinued : — ]  That  refers  to  the  real  and  personal  estate  comprised 
in  the  will,  and  nothing  else.  It  does  not  say  that  we  are  to  con- 
strue whatever  a  man  says  in  his  will  as  if  it  were  made  on  the 
day  of  his  death.  Applying,  then,  that  rule  to  this  will,  we  look 
to  see  what  is  the  real  estate  comprised  in  it  ?  It  is  to  be  ob- 
served that  the  Act  speaks  of  it — that  is,  the  will.  When  there 
is  a  puzzle  as  to  which  clause  of  the  will  carries  a  particular  pro- 
perty, the  statute  does  not  say  which  clause  is  to  outweigh  the 
other,  but  only  that  the  property  is  to  be  comprised  in  the  will. 
Be  it  so.  The  question  still  remains  which  clause  carries  the 
property,  the  residuary  or  the  specific  devise?  If  a  testator 
devises  all  his  lands  in  the  parish  of  B.,  and  then  makes  a  resi- 
duary devise  of  all  his  other  lands,  the  former  devise  will  carry 
all  other  land  which  he  may  subsequently  acquire  in  that  parish 
under  sect.  24  of  the  statute,  unless  there  is  an  intention  to  the 
contrary.  But  when  we  are  asked  to  extend  the  words  "my 
cottage  and  land,"  so  as  to  include  that  which  he  had  not  got, 
and  that  which,  if  he  had  it,  would  not  be  ordinarily  described 
by  such  words,  I  see  no  reason  for  doing  anything  of  the  kind.  It 
is  incredible  to  my  mind  that  a  man  having  a  small  cottage  and 
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C.  A.      land,  and  having  contracted  to  buy  a  gentleman's  house  with 

1885      some  adjoining  land  to  be  occupied  with  it,  would  use  such  a 

description  as  "my  cottage"  and  "all  my  land"  if  he  had 

Portal  and  tended  this  house  to  pass.    The  words  "  all  my  land  at  Stour 
Lamb.  r  J 

  Wood  "  are  ambiguous — if  they  had  stood  alone  they  would  have 

Lindley,  L.J.  °  .  J 

  passed  the  after-acquired  property ;  but  in  connection  with  the 

words,  "my  cottage,"  and  the  rest  of  the  clause,  it  does  not 
appear  to  me  that  the  testator  could  have  meant  to  describe  this 
house  and  land  even  if  he  had  had  them  at  the  date  of  his  will. 

Fey,  L.J.  :— 

I  am  of  the  same  opinion.  I  do  not  propose  to  express  any 
opinion  whether  the  date  of  the  will  can  be  referred  to  in  con- 
struing the  will  as  between  a  specific  and  residuary  devise.  I  am 
far  from  expressing  any  doubt  upon  the  view  enunciated  by  Lord 
Justice  Lindley.  But  I  will  assume  that  the  will  is  to  be  con- 
strued as  if  it  had  been  made  on  the  day  of  the  testator's  death, 
and  I  will  ask  myself  what  was  the  state  of  circumstances  of  the 
testator  and  his  property  on  that  day.  He  had  been  in  possession 
for  years  of  a  cottage  at  Stour  Wood,  and  twenty-two  acres  of  land 
adjoining,  and  he  had  shortly  before  his  death  entered  into  a 
contract  for  the  purchase  of  a  gentleman's  house  with  gardens 
and  adjoining  lands  of  about  ten  acres.  That  contract  was  not 
completed.  In  that  position  of  things  I  will  assume  him  to  be 
making  his  will,  and  in  that  he  gives  "  my  cottage  and  all  my  land 
at  Stour  Wood  "  to  the  specific  devisee,  and  he  gives  all  the  residue 
of  his  property  to  his  trustees.  What  is  the  meaning  of  the  words 
"  my  cottage  "  when  used  by  a  testator  speaking  under  such  cir- 
cumstances? It  appears  to  me  to  be  plain  that  by  those  words 
he  indicates  not  the  house  which  he  had  entered  into  this  un- 
completed contract  to  purchase,  but  the  cottage,  properly  described 
as  such,  of  which  he  had  been  the  owner  for  several  years.  What 
then  does  he  mean  by  all  "  my  land  at  Stour  Wood"  following  the 
words  "my  cottage."  It  is,  I  think,  plain  that  by  using  those 
words  in  the  context  in  which  he  has  used  them,  by  "  land  "  he 
meant  land  not  covered  by  or  occupied  by  buildings.  Therefore 
it  appears  to  me  that  it  must  exclude  this  gentleman's  house 
which  he  had  contracted  to  purchase,  because  that  was  not  land 
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within  the  meaning  of  the  word  "land"  as  contrasted  with  C.A. 

"  cottage  ?  "    Under  these  circumstances  I  think  that  the  property  1885 

passed,  not  by  the  specific,  but  by  the  residuary  devise,  that  the  jn  re 

Appellants  who  took  out  the  summons  were  right  in  their  con-  P°lT^ 

tention,  and  that  the  appeal  must  be  allowed.   

Solicitors  for  Appellants :  Johnson  &  Weatherall,  agents  for 
Lamb,  Brooks  &  Sherwood,  Basingstoke. 
Solicitors  for  Kespondents :  Longbourne  c&  Stevens. 

M.  W. 


GANDY  v.  GANDY. 

[1883    G-.  2525.] 

Husband  and  Wife — Separation  Deed — Covenant  ivith  Trustees  to  maintain 
Children — Bight  of  Child  to  sue — Cestui  que  trust — Stranger  suing  on 
Covenant  — Practice — Action — Parties  — Mistake  — Amendment — Rules  of 
Supreme  Court,  1883,  Order  xvl,  r.  2. 

July  13,  14. 

To  entitle  a  third  person,  not  named  as  a  party  to  a  contract,  to  sue  either   

of  the  contracting  parties,  that  third  person  must  possess  an  actual  bene- 
ficial right  which  places  him  in  the  position  of  cestui  que  trust  under  the 
contract. 

By  a  deed  of  separation  between  husband  and  wife,  the  husband  cove- 
nanted with  the  trustees  to  pay  to  them  an  annuity  for  the  use  of  the  wife 
and  two  eldest  daughters,  and  also  to  pay  to  the  trustees  all  the  expenses 
of  the  maintenance  and  education  of  the  two  youngest  daughters,  provided 
that  the  trustees  permitted  them  to  go  to  such  school  as  the  husband 
should  direct,  and  provided  also  that  the  covenants  by  the  trustees  were 
duly  observed  and  performed :  provided,  also,  that  the  two  youngest 
daughters  should  live  at  such  place  (being  reasonable  and  proper  for  the 
purpose)  as  the  husband  should  direct,  and  should  be  maintained  and 
educated  at  his  expense,  the  husband  and  wife  to  have  all  reasonable  access 
to  them.  And  the  trustees  covenanted  with  the  husband  that  they  would, 
during  the  continuance  of  the  separation,  keep  him  indemnified  against 
all  liability  for  the  maintenance  of  the  wife  and  two  eldest  daughters,  and 
against  all  molestation  by  them,  and  that  the  wife  would  not  take  any 
proceedings  against  the  husband  for  alimony,  except  as  aforesaid  ;  and  that 
they,  the  trustees,  would,  on  the  husband  defraying  all  the  expenses  con- 
nected therewith,  carry  out  his  desires  as  to  the  school  at  which  the  two 
youngest  daughters  should  be  educated,  and  the  place  at  which  they  should 
live,  and  would  permit  them,  if  they  so  desired,  and  without  any  interference 
on  the  part  of  the  wife,  to  accept  any  invitation  of  the  husband  to  reside 
with  him. 

On  one  of  the  two  youngest  daughters  subsequently  attaining  sixteen, 
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C.  A.  the  husband  refused  any  longer  to  maintain  her,  whereupon  she  brought  an 

action,  by  her  next  friend,  against  the  husband  and  the  trustees  of  the 
separation  deed  to  enforce  the  husband's  covenant,  the  trustees  having 
Gandy  refused  to  allow  their  names  to  be  used  as  plaintiffs,  and  Bacon,  V.C.,  gave 

a  judgment  for  enforcing  the  covenant : — 

Held,  on  appeal,  that  upon  the  construction  of  the  deed,  the  Plaintiff  was 
not  in  the  position  of  cestui  que  trust  under  the  covenant  so  as  to  entitle 
her  to  maintain  the  action,  but  liberty  was  given  to  her,  under  the  Rules 
of  the  Supreme  Court,  1883,  Order  xvi.,  r.  2,  to  amend  the  writ,  by  adding 
the  trustees,  the  wife,  and  the  other  daughters,  or  any  of  them,  as  Plaintiffs. 
Touche  v.  Metropolitan  Railway  Warehousing  Company  (1)  considered. 
The  trustees  refusing  to  be  joined  as  co-Plaintiffs,  the  statement  of  claim 
was  amended  by  making  the  wife  a  co-Plaintiff : — 

Held,  that  she  had  such  an  interest  as  entitled  her  to  sue,  the  deed  being 
an  arrangement  between  the  husband  and  wife,  and  the  trustees  being  in- 
troduced on  her  behalf  in  order  to  get  over  the  difficulty  that  the  husband 
and  wife  could  not  at  law  sue  each  other,  so  that  the  trustees  were  to  be 
considered  trustees  for  the  wife,  and  if  they  refused  to  sue  she  could  sue  in 
equity. 

After  the  separation  deed  the  husband  committed  adultery,  and  a  decree 
was  made  for  judicial  separation,  giving  the  custody  of  the  two  youngest 
daughters  to  the  wife.  After  this  the  wife  applied  for  increased  alimony, 
which  was  granted  by  the  President,  but  his  decision  was  reversed  on 
appeal  (2),  both  the  arguments  and  the  judgment  of  the  Court  of  Appeal 
proceeding  on  the  footing  (though  the  Court  did  not  expressly  decide  the 
point)  that  the  husband  remained  liable  under  the  deed  to  pay  for  the 
maintenance  and  education  of  the  two  youngest  daughters.  He  now  con- 
tended that  his  covenant  was  put  an  end  to  by  the  custody  of  the  youngest 
daughters  being  given  to  his  wife : — 

Held,  that  he  was  not  at  liberty  to  retain  the  benefit  of  a  decision  given 
on  the  footing  that  his  liability  under  the  covenant  continued,  and  at  the 
same  time  to  insist  that  his  liability  under  it  had  determined,  and  the 
appeal  was  ordered  to  stand  over,  with  liberty  to  the  wife  to  apply  to  the 
Divorce  Court  for  increased  alimony,  if  she  should  be  so  advised. 

By  a  separation  deed  dated  the  26th  of  June,  1879,  and  made 
between  the  Defendant,  Maurice  Gandy,  of  the  first  part,  Elizabeth 
Ganchj,  his  wife,  of  the  second  part,  and  the  Defendants  Stephen- 
son and  Mylcrist,  the  trustees  of  the  deed,  of  the  third  part ;  after 
a  recital  that  the  said  Maurice  Gandy  and  Elizabeth  Gandy  had 
agreed  to  live  separately  from  each  other  for  the  future,  and  to 
enter  into  the  covenants  thereinafter  contained,  Maurice  Gandy 
covenanted  with  the  trustees  in  the  usual  form  to  allow  E.  Gandy 
to  live  separate  from  him,  and  not  to  take  any  steps  to  compel 
her  to  return  to  cohabitation,  and  for  the  enjoyment  by  her  of 
(1)  Law  Eep.  6  Ch.  671.  (2)  7  P.  D.  168. 
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her  property  for  her  separate  use.  By  a  second  witnessing  part  C.  A. 
If.  Gandy  covenanted  with  the  trustees  that  he,  his  heirs,  execu-  1885 
tors,  or  administrators  would  "  during  the  continuance  of  these  Gandy 
presents,  and  if  the  said  Elizabeth  Gandy  shall  survive  the  said  gandy 
Maurice  Gandy,  then  during  the  life  of  the  said  Elizabeth  Gandy,  ~ — 
subject  to  the  due  performance  of  the  covenants  herein  contained, 
pay  to  the  said  trustees,  for  the  use  of  the  said  Elizabeth  Gandy  and 
her  daughters,  other  than  her  two  youngest  daughters,  the  annual 
sum  of  £252  by  monthly  payments  .  .  .  and  further,  that  he, 
the  said  M.  Gandy,  will  also  pay  to  the  said  trustees  all  the 
expenses  connected  with  the  maintenance  and  education  of  the 
two  youngest  daughters  of  himself  and  his  said  wife,  provided 
that  the  said  trustees  permit  the  said  daughters  to  go  to  such 
school  as  the  said  M.  Gandy  shall  from  time  to  time  direct,  and 
provided  also  that  the  covenants  herein  contained  on  the  part  of 
the  said  trustees  are  duly  observed  and  performed :  Provided 
also,  that  the  said  E.  Gandy  shall  not  be  entitled  to  the  custody 
of  the  said  two  youngest  children,  but  they  shall  remain  and  live 
at  such  place  or  places  (being  reasonable  and  proper  for  that 
purpose)  as  the  said  M.  Gandy  shall  direct,  and  shall  be  main- 
tained and  educated  at  the  expense  of  the  said  M.  Gandy,  but 
the  said  M.  Gandy  and  E.  Gandy  shall  have  all  reasonable  access 
to  and  intercourse  with  them,  and  they  may  from  time  to  time 
temporarily  reside  with  the  said  M.  Gandy"  And  the  trustees 
covenanted  with  M.  Gandy  that  they  would,  during  the  continu- 
ance of  the  separation,  keep  him  indemnified  against  all  debts 
and  liabilities  thereafter  to  be  contracted  by  the  said  E.  Gandy, 
or  her  said  two  daughters,  for  the  maintenance  and  support  of 
herself  and  her  said  two  daughters  (except  the  expenses  con- 
nected with  the  maintenance  and  education  of  the  two  youngest 
children,  as  thereinbefore  provided  for),  or  otherwise,  and  against 
all  molestation  on  the  part  of  the  said  E.  Gandy  and  her  daughters 
(other  than  as  aforesaid),  and  against  all  actions,  &c,  on  account 
of  such  debts  and  liabilities;  and  also  that  the  said  E.  Gandy 
would  not,  nor  any  person  on  her  behalf,  thereafter  commence 
any  proceedings  against  the  said  M.  Gandy  for  alimony,  except 
as  aforesaid ;  and  that  they,  the  said  trustees,  would,  on  the  said 
M.  Gandy  defraying  all  the  expenses  connected  therewith  as  afore- 
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C.  A.  said,  carry  out  his  desires  in  respect  to  the  school  or  schools  at 
1885  which  his  two  youngest  daughters  should  be  educated,  and  the 
(^^T  place  or  places  at  which  they  should  live,  as  he  might  from  time 
to  time  direct ;  and  also  that  they,  the  said  trustees,  would  permit 
the  said  two  youngest  children,  if  they  so  desired,  and  without 
any  interference  on  the  part  of  the  said  E.  Gandy,  to  accept  any 
invitation  which  the  said  M.  Gandy  might  from  time  to  time 
give  them  to  reside  with  him. 

There  were  four  daughters,  two  adult  at  the  date  of  the  deed 
and  two  infants.  The  Plaintiff  was  the  elder  of  the  two  youngest 
daughters  and  at  the  date  of  the  deed  she  was  in  her  fourteenth 
year. 

On  the  30th  of  July,  1881,  the  Probate  and  Divorce  Division 
granted  a  decree  for  the  judicial  separation  of  Mr.  and  Mrs. 
Gandy,  giving  Mrs.  Gandy  the  custody  of  the  two  youngest 
children  until  further  order. 

After  the  decree  Mrs.  Gandy  applied  for  an  order  that  her 
husband's  means  should  be  ascertained  by  the  Kegistrar,  for  the 
purpose  of  fixing  her  permanent  alimony,  and  the  President  de- 
cided that  the  Court  could  give  alimony  according  to  its  ordinary 
principles,  the  husband  having  by  his  subsequent  adultery  lost 
his  right  to  enforce  the  stipulation  that  the  wife  should  not  sue 
for  further  alimony :  7  P.  D.  77.  This  decision  was  reversed  by 
the  Court  of  Appeal  on  the  18th  of  April,  1882,  7  P.  D.  168,  both 
the  arguments  and  the  judgments  proceeding  on  the  footing  that 
the  husband  continued  liable  under  his  covenant  to  pay  the 
expenses  of  the  maintenance  and  education  of  the  two  youngest 
children. 

In  April,  1882,  Mr.  Gandy  expressed  his  intention  of  no  longer 
providing  for  the  maintenance  and  education  of  the  Plaintiff,  who 
had  attained  sixteen  years  of  age  in  November,  1881,  whereupon 
Mrs.  Gandy  presented  a  petition  in  the  Probate  and  Divorce 
Division  that  her  husband  might  be  ordered  to  pay  her  a  proper 
sum  for  the  maintenance  and  education  of  the  two  youngest 
children.  The  President,  however,  considered  that  he  had  no 
jurisdiction  to  make  the  order  asked  for,  and  suggested  that  the 
Plaintiff's  proper  remedy  was  to  endeavour  to  enforce  her  father's 
covenant  in  the  separation  deed.    The  Plaintiff's  solicitors  then 
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wrote  to  the  trustees  of  the  deed  informing  them  of  the  Plain-      C.  A. 
tiff's  intention  to  commence  proceedings  in  the  Chancery  Division  1885 
against  Mr.  Gandy  to  enforce  his  covenant,  and  inviting  them  Gandy 
to  co-operate  with  her  as  Plaintiffs,  but  they  both  refused  to  be 
joined  as  Plaintiffs,  or  to  take  any  active  steps  whatever  in  the 
proposed  litigation.     The  Plaintiff  thereupon  instituted  this 
action,  by  one  of  her  adult  sisters  as  her  next  friend,  against 
her  father  and  the  trustees,  claiming  (1)  a  declaration  that  the 
Defendant  M.  Gandy  was,  upon  the  construction  of  the  separation 
deed,  liable  to  pay  to  the  trustees  on  behalf  of  the  Plaintiff  all 
the  expenses  connected  with  her  maintenance,  and  an  order  for 
payment  accordingly ;  (2),  execution  of  the  trusts  of  the  deed ; 
and  (3),  an  inquiry  as  to  the  amount  expended  by  Mrs.  Gandy 
for  the  Plaintiff's  maintenance  from  the  date  of  her  attaining 
sixteen  years  of  age  up  to  the  present  time. 

The  Defendant  M.  Gandy  delivered  a  statement  of  defence,  in 
which  he  denied  having  refused  to  maintain  the  Plaintiff.  The 
Defendants,  the  trustees,  delivered  no  defence,  and  did  not  appear 
on  the  trial.  The  action  came  on  for  trial  before  Vice-Chancellor 
Bacon  on  the  15th  of  May,  1884,  when  the  case  was  argued  prin- 
cipally upon  the  construction  of  the  deed  and  upon  the  question 
as  to  whether  the  Defendant,  M.  Gandy,  was  under  any  legal 
liability  to  maintain  his  daughter,  the  Plaintiff,  she  having 
attained  the  age  of  sixteen.  During  the  argument,  however,  the 
counsel  for  the  Defendant,  M.  Gandy,  raised  an  objection  which 
had  not  been  raised  by  his  statement  of  defence,  namely,  that  the 
Plaintiff  was  not  competent  to  sue  upon  the  separation  deed,  and 
that  the  only  proper  parties  to  sue  were  the  trustees. 

Hemming,  Q.C.,  and  B.  Gashell,  for  the  Plaintiff. 

Marten,  Q.C.,  and  Ingle  Joyce,  for  the  Defendant : — 

The  children  are  not  parties  to  the  deed,  nor  did  the  considera- 
tion for  the  deed  move  from  them. 

Where  one  party  to  a  deed  contracts  with  another  party  to  pay 
to  a  third  person  not  a  party,  that  third  person,  not  being  a  party 
to  the  contract,  cannot  enforce  it :  Tweddle  v.  Atkinson  (1) ;  In 
re  Empress  Engineering  Company  (2). 

(1)  1  B.  &  S.  393.  (2)  16  Oh.  D.  125. 
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C.  A.      Bacon,  Y.C.  :— 

I  need  not  trouble  you,  Mr.  Hemming.  A  question  has  been 
Gandy  raised  in  this  case  that  is  most  extraordinary  in  itself,  and  more 
Gandy.  extraordinary  still  is  the  argument  I  have  heard  in  support  of  the 
defence  to  this  claim.  Here  a  covenant  for  perfectly  valuable 
consideration  is  entered  into  with  trustees  for  the  present  Plaintiff. 
The  trustees  refuse  to  sue ;  and  then  I  am  told  it  has  been  de- 
cided at  common  law  that  an  agreement  between  A.  and  B.  to  pay 
a  sum  of  money  to  C.  is  one  which  will  not  maintain  an  action  by 
C.  That  may  be  very  good  in  law — in  a  Court  of  common  law — 
but  it  is  very  new  to  me  to  hear  that  the  cestui  que  trust  if  the 
trustee  refuses  to  do  his  duty  cannot  ask  for  the  relief  to  which 
he  would  be  entitled  if  the  trustee  did  his  duty. 

Upon  the  merits  of  the  case  his  Lordship  held  that  the  Defen- 
dant M.  Gandy  was  liable  under  his  covenant  to  pay  the  expenses 
of  the  maintenance  of  the  infant  plaintiff,  whether  past  or  future, 
and  directed  the  following  inquiries  : — (1)  what  sum  was  proper 
to  be  allowed  for  the  future  maintenance  of  the  infant  Plaintiff; 
and  (2),  what  sum  had  been  expended  for  past  maintenance,  and 
by  whom.  The  Defendant  M.  Gandy  was  ordered  to  pay  the  costs 
of  the  action,  and  further  consideration  was  adjourned. 

C.  A.         From  this  judgment  the  Defendant  M.  Gandy  appealed.  The 
appeal  was  heard  on  the  5th  of  June,  1885. 

Subsequently  to  the  service  of  the  notice  of  appeal  the  Chief 
Clerk  made  his  certificate  in  answer  to  the  inquiries,  and  by  an 
order  made  on  further  consideration  the  Defendant  was  ordered  to 
pay  to  Mrs.  Gandy  the  sums  mentioned  in  the  certificate. 

Marten,  Q.C.,  Davey,  Q.C.,  and  Ingle  Joyce,  for  the  appellant, 
Mr.  Gandy : — 

We  submit  that  the  action  cannot  be  maintained  by  the  present 
Plaintiff.  It  is  the  case  of  a  child  suing  on  a  deed  to  which  that 
child  is  not  a  party.    The  trustees  are  the  proper  parties  to  sue. 

[Cotton,  L.J. : — Is  not  this  child  a  party  beneficially  interested 
under  the  deed  ?  It  has  always  been  held  that  parties  beneficially 
interested  under  a  settlement  may  sue  on  covenants  contained  in 
it :  should  not  this  apply  equally  to  a  separation  deed  ?] 


VOL.  XXX.] 


CHANCERY  DIVISION. 


6a 


This  case  differs  from  that  of  a  marriage  settlement.    In  a      C.  A. 
settlement  there  are  direct  trusts  declared  for  the  children,  who  1885 
are  therefore  constituted  cestuis  que  trust.    Here  there  are  no  gandy 
such  trusts,  and  the  child  is  not  within  the  consideration  of  the  gandy 
deed  at  all.    A  mere  stranger  to  the  consideration  cannot  enforce  — - 
performance  of  the  contract,  even  though  he  is  avowedly  intended 
to  be  benefited  thereby :  Twedclle  v.  Atkinson  (1).    This  deed  is 
purely  an  arrangement  between  the  husband  and  wife,  and  one 
with  which  the  children  had  nothing  to  do.    The  utmost  that 
can  be  said  of  this  covenant  is,  that  it  is  a  contract  between 
two  parties,  the  husband  and  the  trustees,  that  one  of  them,  the 
husband,  shall  pay  a  sum  of  money  to  a  third  person,  the  daughter, 
not  a  party  to  the  contract ;  in  other  words,  it  is  an  agreement 
between  A.  and  B.  that  B.  shall  pay  C,  not  a  party :  but  that  is 
not  sufficient  to  make  that  third  person,  C,  a  cestui  que  trust,  and 
so  entitled  to  sue  as  such :  In  re  Empress  Engineering  Company  (2). 
There  must  be  some  direct  contract  between  plaintiff  and  defen- 
dant to  give  the  former  a  right  of  action :  Dickson  v.  Renters 
Telegraph  Company  (3).    Here  the  trustees  are  trustees  for  the 
wife  only,  and  the  husband  and  wife  can  put  an  end  to  the  deed 
at  any  time.    As  to  the  covenant  for  the  maintenance  of  the 
infant  children,  the  trustees  have  a  discretion  with  which  the 
Court  will  not  interfere. 

[Cotton,  ,  L.J. : — The  whole  deed  is  contingent  upon  the  hus- 
band and  wife  living  separate.  Could  they  put  an  end  to  the 
deed  while  living  separate  ?] 

Yes  :  they  might  say  "  we  are  not  satisfied  with  this  deed  ;  we 
will  have  another."  The  actual  parties  to  the  deed  are  masters 
of  the  situation,  and  there  is  neither  a  permanent  nor  a  temporary 
trust  for  a  third  person.  Consequently,  there  being  no  trust  for 
this  Plaintiff,  she  is  not  entitled  to  sue. 

Hemming,  Q.C.,  and  B.  Gaskell,  for  the  Kespondent,  the 
Plaintiff:— 

The  Plaintiff  has  a  direct  interest  under  this  deed,  and,  there- 
fore, as  it  is  clear  from  the  correspondence  that  the  trustees  will 

(1)  1  B.  &  S.  393,  398.  (2)  16  Ch.  D,  125. 

(3)  2  C.  P.  D.  62. 
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C.  A.      not  enforce  the  covenants,  the  Plaintiff,  as  cestui  que  trust,  is 
1885       entitled  to  do  so.    Even  if  the  children  have  not  a  direct  interest 
Gandy     as  cestuis  que  trust,  they  are  cestuis  que  trust  by  inference,  just 
Gandy     as>  *n  ^e  case  °^  a  covenant  on  a  second  marriage  for  the  benefit 

  of  the  children  by  a  former  marriage,  those  children  are  in  the 

position  of  cestuis  que  trust  and  can  enforce  the  covenant  as  such, 
that  case  being  an  exception  to  the  general  rule  that  the  perform- 
ance of  a  covenant  cannot  be  enforced  by  volunteers  :  Gale  v. 
Gale  (1).  There  seems  to  be  no  valid  reason  why  the  same  con- 
siderations should  not  apply  to  a  separation  deed  which  provides 
for  the  maintenance  not  only  of  the  wife,  but  of  the  children  also. 

[BowEy?  L.J. : — The  passage  towards  the  end  of  the  judgment 
is  against  you,  where  Lord  Justice  Fry  says  (2)  :  "  As  Jefferys  v. 
Jefferys  (3  shews,  if  a  similar  settlement  is  executed,  but  not  upon 
a  marriage,  the  Court  will  not  enforce  it  in  favour  of  the  children 
as  volunte  ;rs."] 

In  Jefferys  v.  Jefferys  the  settlement  was  incomplete,  and  so  it 
was  in  Ellis  v.  Nimmo  (4),  which  was  a  decision  the  other  way, 
and  I  submit  the  better  decision.   The  principle,  no  doubt,  is  that 
an  incomplete  settlement  shall  not  be  enforced  in  favour  of  volun- 
teers ;  but  this  is  not  an  incomplete  settlement.    When  one  man 
covenants  with  a  trustee  to  pay  him  money  for  a  third  person,  the 
test  for  deciding  whether  or  not  that  third  person  is  a  cestui  que 
trust  it,  as  stated  in  In  re  Empress  Engineering  Company  (5), 
whether  the  covenantee  and  the  covenantor  can  together  put  an 
end  to  the  contract.    This  deed  has  already  been  treated  as  a 
binding  obligation  on  the  husband  to  maintain  his  wife  and  I 
children :  Gandy  v.  Gandy  (P<).         ih*  wife  can  compel  the  1 
trustees  to  enforce  the  covenant,  so  ■  ..  ..  the  children  who  derive  ! 
their  only  means  of  support  under  it.    We  submit  that  it  is  clear 
from  the  whole  of  the  provisions  of  the  deed  that  the  children 
are  just  as  much  interested  in  the  deed  as  the  wife.    A  distinction 
should  be  drawn  between  a  covenant  by  A.  with  B.  to  pay  G,  and 
a  covenant  by  A.  with  B.  to  pay  B.  a  sum  of  money  to  be  held  by 

(1)  6  Ch.  D.  144.  (4)  Lloyd  &  Goold,  temp.  Sugden, 

(2)  Ibid.  152.  333. 

(3)  Cr.  &  Ph.  138.  (5)  16  Ch.  D.  125,  129. 

(6)  7  P.  D.  77,  168. 
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B.  in  trust  for  or  for  the  benefit  of  C.  In  the  former  case,  there  C.  A. 
being  an  imperfectly  created  trust,  B.  is  the  right  person  to  sue  ;  1885 
but  in  the  latter  case,  C.  may  sue,  the  trust  being  clear,  if  B.}  the  Gandy 
trustee,  refuses.  In  the  present  case  the  children  cannot  be  put 
in  any  other  position  than  that  of  cestuis  que  trust,  unless  the 
trustees  are  entitled  to  say :  "  When  we  have  received  the  money 
we  can  deal  with  it  as  we  like."  Very  little  will  suffice  to  create 
the  relation  of  trustee  and  cestui  que  trust.  For  instance,  in 
Tomlinson  v.  Gill  (1),  a  promise  by  the  defendant  with  the  widow 
of  an  intestate  to  make  good  any  deficiency  in  the  assets,  was  held 
to  make  the  defendant  a  trustee  for  the  creditors ;  and  in  Touche 
m  v.  Metropolitan  Railway  Warehousing  Company  (2)  it  was  held  by 
Lord  Chancellor  Hatherley  that  an  agreement  or  arrangement 
up  between  the  plaintiff  and  a  promoter  of  the  defendant  company, 
that  he,  the  plaintiff,  should  receive  £2000  out  of  the  moneys  of 
the  company,  entitled  the  plaintiff  as  cestui  que  trust  to  sue  the 
company. 

[Bowen,  L.J. : — The  latter  case  seems  inconsistent  with  Eley 
v.  Positive  Government  Security  Life  Assurance  Company  (3).] 

Express  declaration  is  not  necessary  to  create  the  relation  of 
trustee  and  cestui  que  trust  between  A.  and  B. :  the  question  is 
simply  whether  what  is  to  be  done  by  A.  is  for  the  benefit  of  B. 
or  someone  else.  Here  the  trustees  do  not  say  that  they  are  not 
trustees  for  the  children,  but  merely  that  they  will  not  act. 

Upon  the  whole  we  submit  that  the  present  Plaintiff  is  entitled 
to  sue ;  but,  if  the  Court  should  be  of  a  contrary  opinion,  we  ask 
that  we  may  be  allowed  to  use  the  names  of  the  trustees  as 
Plaintiffs. 

[Cotton,  L.J. : — If  this  objection  prevails,  what  should  be 
done,  Mr.  Marten?] 

Marten  : — I  submit  the  action  should  be  dismissed  with  costs. 

[Cotton,  L.J. : — If  there  has  been  a  mistake  in  law  in  not 
making  the  trustees  Plaintiffs,  should  not  the  Court  under  Kules 
of  Supreme  Court,  1883,  Order  xvi.  r.  2,  direct  an  amendment  so 
as  to  make  the  proper  persons  Plaintiffs  ?] 

(1)  1  Amb.  330.  (2)  Law  Kep.  6  Ch.  671. 

(3)  1  Ex.  D.  88. 
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Marten :— I  submit  that  rule  is  not  applicable  to  the  present 
case.  It  only  applies  to  cases  where,  for  instance,  two  parties  are 
interested  in  the  subject  matter,  and  the  question  is  which  of 
them  should  be  plaintiff.  But  here,  if  the  Plaintiff  cannot  sue 
on  the  footing  of  a  trust,  she  cannot  sue  at  all,  not  having  any 
interest  in  the  subject-matter.  The  mistake  here  is  not  a  mere 
oversight,  but  a  mistake  in  substance ;  therefore  the  action  should 
not  stand  over  for  amendment,  and  we  are,  I  submit,  entitled  to 
immediate  judgment. 

Cotton,  L.J. : — ■ 

This  is  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon, 
who,  on  the  action  coming  on  for  trial,  decided  the  question  as 
to  the  liability  of  the  husband  under  this  covenant,  and  over- 
ruled the  objection  which  was  taken  before  him,  and  has  now 
been  taken  before  us,  that  the  child  who  is  now  suing  is  not  a 
person  who  ought  to  sue  and  enforce  this  covenant.  Although, 
perhaps,  a  Judge  ought  not  to  regret  any  decision  which  he  is 
called  upon  to  give,  I  must  say  I  do  regret  that  such  an  objection 
should  have  been  taken  in  this  case,  and  that  we  are  bound  to 
hold  that  the  objection  is  a  good  one,  for  our  decision  will  pro- 
bably lead  to  further  litigation,  when  all  the  matters  in  dispute 
between  the  parties  might  now  have  been  settled. 

The  objection  is  this.  Under  a  deed  of  separation  between 
husband  and  wife,  there  were,  as  is  usual,  trustees  with  whom  the 
husband  entered  into  covenants  and  who  entered  into  covenants 
with  the  husband.  One  of  the  covenants  by  the  husband,  being 
the  covenant  which  the  Plaintiff  is  now  seeking  to  enforce,  was 
to  pay  to  the  trustees  all  the  expenses  of  the  maintenance  and 
education  of  the  two  youngest  daughters,  of  whom  the  Plaintiff 
is  one ;  and  the  objection  is  that  the  trustees  are  the  only  persons 
to  sue  on  that  covenant,  or,  at  any  rate,  that  the  present  Plain- 
tiff is  not  a  person  who  can  sue  upon  that  covenant,  it  having 
been  entered  into,  not  with  her,  but  with  two  other  persons, 
namely,  the  trustees,  who  are  Defendants. 

Now,  of  course,  as  a  general  rule,  a  contract  cannot  be  enforced 
except  by  a  party  to  the  contract ;  and  either  of  two  persons  con- 
tracting together  can  sue  the  other,  if  the  other  is  guilty  of  a 
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breach  of  or  does  not  perform  the  obligations  of  that  contract.      C.  A. 
But  a  third  person — a  person  who  is  not  a  party  to  the  contract —  1885 
cannot  do  so.    That  rule,  however,  is  subject  to  this  exception  :  gI^y 
if  the  contract,  although  in  form  it  is  with  A.,  is  intended  to 
secure  a  benefit  to  B.,  so  that  B.  is  entitled  to  say  he  has  a  bene- 
ficial right  as  cestui  que  trust  under  that  contract ;  then  B.  would, 
in  a  Court  of  Equity,  be  allowed  to  insist  upon  and  enforce  the 
contract.    That,  in  my  opinion,  is  the  way  in  which  the  law  may 
be  stated.    The  general  rule  is  undisputed,  but  the  question  is 
whether  this  case  is  within  any  of  the  exceptions  to  that  rule. 

Of  the  cases  that  have  been  referred  to,  I  will  notice  the 
last  mentioned  by  Mr.  Hemming,  that  of  Touche  v.  Metropolitan 
Railivay  Warehousing  Company  (1),  where  there  was  an  arrange- 
ment between  a  promoter  of  a  company  and  another  person  that 
a  certain  sum  should  be  paid  out  of  the  funds  of  the  company 
to  that  other  person ;  the  company  seems  to  have  admitted  the 
arrangement,  and  in  the  articles  there  was  a  contract  or  stipula- 
tion that  the  money  should  be  paid  to  the  promoter,  in  order  that 
the  arrangement  might  be  carried  out.  There  Lord  Eatlierley 
held  that  the  other  person  who  was  to  get  the  money  was  enti- 
tled to  sue  under  that  contract.  What  Lord  Hatherley  says  is 
this  (2)  : — "  The  case  comes  within  the  authority  that,  where  a  sum 
is  payable  by  A.  B.  for  the  benefit  of  C.  D.,  C.  D.  can  claim  under 
the  contract  as  if  it  had  been  made  with  himself.  It  is  possible 
that  Walker  may,  as  he  states  in  his  answer,  not  be  under  any 
personal  liability  to  the  plaintiffs ;  but  I  think  that,  on  the 
evidence,  the  plaintiffs  were  to  be  paid  when  Walker  got  the 
money,  and  they  knew  that  by  the  articles  of  the  company  he 
was  to  be  paid."  Now,  if  that  is  intended  to  lay  down  the  rule 
as  a  general  proposition  of  law  in  the  general  terms  there  used, 
it  is  not  consistent  with  the  other  case  referred  to,  In  re  Empress 
Engineering  Company  (3) ;  but  it  may  be  that  on  the  facts  of 
the  former  case  it  was  considered  that  the  contract  between 
Walker  and  the  company  was  entered  into  by  Walker  as  a  trustee 
for  and  on  behalf  of  the  plaintiffs :  and,  if  so,  that  is  in  accordance 
with  what  I  understand  to  be  the  law.  But  the  late  Master  of  the 

(1)  Law  Rep.  6  Ch.  671.  (2)  Law  Eep.  6  Ch.  677. 

(3)  16  Ch.  D.  125. 
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Kolls,  in  In  re  Empress  Engineering  Company  (1),  dealing  with 
Touches  Case  (2),  said  this  in  the  course  of  the  argument  (3)  : — "  In 
that  case  the  Lord  Chancellor  finds,  as  a  fact,  that  Walker  was  to 
receive  the  money  as  a  trustee  for  the  plaintiffs.  If  you  can  make 
out  that  Jones  and  Pride  are  cesluis  que  trust,  that  alters  the  case. 
It  appears  to  me  that  they  are  not.  The  promoters  were  liable  to 
Jones  and  Pride,  who  are  simply  their  creditors.  A.  being  liable 
to  B.,  C.  agrees  with  A.  to  pay  B.  That  does  not  make  B.  a  cestui 
que  trust"  This  shews  that  the  general  terms  used  by  Lord 
Hatherley  must  be  taken  with  some  qualification  as  laying  down 
the  general  law. 

I  think  what  we  have  to  consider  is  this — whether  these  two 
trustees,  who  are  Defendants,  did  enter  into  this  contract  so  as  to 
give  to  these  infant  children  a  beneficial  right  to  the  consequences 
of  the  covenant  being  performed.  In  my  opinion  that  was  not  so. 
This  was  a  separation  deed.  The  two  parties  whose  rights  had  to 
be  provided  for  were  the  husband  and  wife.  I  am  not  at  all  of 
opinion  that  these  trustees,  so  far  as  there  are  stipulations  for 
settling  the  relation  of  husband  and  wife,  and  providing  for  the 
rights  and  liabilities  of  each,  could  alter  those  stipulations  without 
the  consent  of  the  wife,  or,  if  the  adult  children  are  persons  who 
are  to  be  considered  as  having  the  covenants  entered  into  with 
trustees  on  their  behalf,  without  their  being  considered.  I  give 
no  opinion  as  to  the  adult  children.  In  my  opinion  the  cove- 
nantees, the  trustees,  could  not,  as  regards  the  covenants  entered 
into  with  relation  to  the  rights  of  the  wife  and  her  position,  alter 
that  contract  without  her  consent.  She  was  a  person  for  whose 
benefit  those  covenants  were  entered  into,  in  this  sense — that  they 
were  intended  to  give  her  beneficial  rights  which  she  would  not 
have  had  without  those  covenants.  But,  in  my  opinion,  this 
covenant,  as  regards  the  children,  was  not  to  give  them  any 
benefit  by  way  of  right — any  beneficial  right — but  simply  to 
provide  as  to  what  was  to  be  done  by  the  husband  on  this  separa- 
tion and  on  this  contract  between  himself  and  his  wife. 

In  my  opinion,  therefore,  the  objection  is  a  fatal  one;  but  it 
was  not  taken  by  the  defence.  It  was  first  raised  at  the  trial 
in  the  Court  below.    That  being  so,  although  we  think  that  the 

(1)  16  Ch.  D.  125.  (2)  Law  Rep.  6  Oh.  671. 

(3)  16  Ch.  D.  127. 


VOL.  XXX.] 


CHANCEKY  DIVISION. 


69 


objection  is  fatal  to  the  action  in  its  present  form,  yet,  as  the 
Plaintiff  desires  it,  I  think  the  action  ought  to  stand  over  in 
order  that  the  Plaintiff  may  see  whether  she  can  induce  the 
trustees,  or  one  of  them,  to  allow  their  names  to  be  used  as  Plain- 
tiffs. They  cannot  be  compelled  to  sue  ;  but  they  may  be  willing, 
when  they  know  that  the  covenant  cannot  be  enforced  without 
their  being  Plaintiffs,  to  allow  their  names  to  be  used,  on  receiving 
a  proper  indemnity.  I  am  satisfied  that  there  has  been  a  bond  fide 
mistake  as  regards  the  law  in  framing  the  action  as  if  this  infant 
child  could  in  her  own  right  enforce  this  covenant.  In  my 
opinion,  the  proper  course  to  enable  the  question  of  the  real 
liability  of  the  husband  under  this  covenant  to  be  settled,  is  to 
allow  this  appeal  to  stand  over  that  the  Plaintiff  may  take  such 
course  as  she  may  be  advised  to  amend  the  record  by  having  the 
covenantees,  or  one  of  them,  made  parties  to  the  action  as 
Plaintiffs. 


C.  A. 

1885 
Gandy 

V. 

Gandy. 

Cotton,  L.J. 


Bowen,  L.J. : — 

I  am  of  the  same  opinion,  and  I  should  add  nothing  if  it  were 
not  that  we  are  overruling  a  decision  of  a  Judge  of  first  instance. 
I  will  add  but  very  few  words.  At  law  the  rule  in  general  is, 
no  doubt,  that  a  contract  between  two  parties  that  one  should 
do  something  for  the  benefit  of  a  stranger,  cannot  be  enforced  by 
the  stranger,  except  in  certain  exceptional  cases.  It  was  supposed 
at  one  time  in  the  history  of  our  common  law,  that  there  was  an 
exceptional  class  of  cases,  in  which  where  a  contract  was  made  for 
the  benefit  of  a  person  who  was  not  a  contracting  party,  that  is  to 
say,  a  stranger,  it  could  be  enforced  by  that  person  at  law.  It 
would  be  mere  pedantry  now  to  go  through  the  history  of  that 
idea :  it  is  sufficient  to  say  that  in  the  case  of  Tweddle  v.  Atkin- 
son (1),  to  which  we  were  referred,  the  true  common  law  doctrine 
has  been  laid  down.  But  whatever  may  have  been  the  common 
law  doctrine,  if  the  true  intent  and  the  true  effect  of  this  deed 
was  to  give  to  the  children  a  beneficial  right  under  it,  that  is  to 
say,  to  give  them  a  right  to  have  these  covenants  performed,  and 
to  call  upon  the  trustees  to  protect  their  rights  and  interests  under 
it,  then  the  children  would  be  outside  the  common  law  doctrine, 

(1)  1  B.  &  S.  393. 
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and  would,  in  a  Court  of  Equity,  be  allowed  to  enforce  their  rights 
under  the  deed.  But  the  whole  application  of  that  doctrine,  of 
course,  depends  upon  its  being  made  out  that  upon  the  true  con- 
struction of  this  deed  it  was  a  deed  which  gave  the  children  such 
a  beneficial  right. 

For  the  reasons  which  were  pointed  out  by  Lord  Justice 
Cotton,  and  with  which  I  fully  agree,  it  seems  to  me,  on  the  true 
construction  of  the  deed,  that  it  does  nothing  of  the  sort,  and 
that  therefore  the  children  cannot  themselves  sue.  Under  all  the 
circumstances  of  the  case,  it  seems  to  me  to  be  one  in  which  the 
Court  is  well  advised  in  allowing  an  amendment  of  the  writ,  and 
so  giving  those  who  are  charged  under  this  deed  with  the  duty  of 
protecting  the  interests  of  the  children  a  locus  poenitentim  and 
opportunity,  if  they  can,  of  making  out  a  case  for  the  intervention 
of  the  Court  on  behalf  of  those  children. 

Fey,  L.J.  :— 

I  am  of  the  same  opinion.  The  substantial  question  in  this 
case  is  whether  or  no  the  trustees,  under  the  deed  of  the  26th  of 
June,  1879,  are  trustees  of  the  covenant  in  question  for  the 
daughter,  who  is  Plaintiff  in  this  action? 

To  answer  that  inquiry,  one  must  look  at  the  whole  of  the  in- 
strument. It  appears  that  Mr.  Gandy  covenanted  with  his  trustees, 
in  the  first  place,  for  the  payment  of  a  sum  of  £252  a  year  for  the 
use  of  his  wife  and  her  daughters,  other  than  the  two  youngest ; 
and  then  he  covenanted  also  to  pay  to  the  trustees  all  the  expenses 
connected  with  the  maintenance  and  education  of  the  two  youngest 
daughters.  But  that  was  subject  to  these  two  provisoes : — Pro- 
vided that  the  trustees  permitted  his  daughters  to  go  to  such 
schools  as  he,  the  husband,  should  from  time  to  time  direct ;  and 
provided  also  that  the  covenants  therein  contained  on  the  part  of 
the  trustees  were  duly  performed  and  observed. 

Now  there  are  several  covenants  on  the  part  of  the  trustees ;  and 
one  of  them  is,  that  the  trustees  will  permit  the  two  youngest 
children,  if  they  so  desire,  and  without  any  interference  on  the 
part  of  the  mother,  to  accept  any  invitation  which  the  husband 
may  from  time  to  time  give  them  to  reside  with  him.  It  is  im- 
possible to  read  this  instrument  and  not  come  to  the  conclusion 
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that  the  trustees  were  entrusted  with  a  considerable  authority  over      C.  A. 
the  two  youngest  children.    These  children  were  not  to  reside  1885 
with  the  mother.    The  costs  and  expenses  of  their  maintenance  Gandy 
were  to  be  paid  by  the  husband  to  the  trustees  ;  and  in  the  cove- 
nant to  indemnify  him,  the  husband,  against  the  debts  of  the 
wife,  the  expenses  connected  with  the  maintenance  and  education 
of  the  two  youngest  children  are  excepted. 

It  appears  to  me,  therefore,  that  the  trustees  were  placed  in  a 
position  of  some  responsibility  with  regard  to  these  two  youngest 
children ;  and  if  they  had  responsibility,  they  would  also  have 
some  discretion ;  and  I  am  not  able  to  conclude  that  they  could 
be  compelled  to  send  those  children  to  the  school  which  might  be 
indicated  by  Mr.  Gandy,  or  that  they  could  be  compelled  to  allow 
those  children  to  accept  the  invitation  of  the  father,  supposing 
that  they  in  their  judgment  concluded  that  those  acts  were  incon- 
sistent with  the  welfare  of  the  children.  It  is  not  necessary  to 
decide  that  point  absolutely ;  but  it  is  obvious  that  the  covenant 
is  not  a  simple  covenant  to  pay  a  sum  of  money  for  the  benefit  of 
those  children,  but  is  a  covenant  contingent  upon  the  observance 
of  many  things  by  the  trustees.  I  only  refer  to  those  points  in 
order  to  shew  that  I  have  been  looking  at  the  entire  deed  to  con- 
sider whether  the  trustees  are  simply  trustees  for  the  benefit  of 
these  children  under  this  covenant,  so  that  the  covenant  may 
be  enforced  by  the  children  themselves,  or  whether  it  is  a  cove- 
nant which  must  be  enforced  by  the  trustees,  if  enforced  at  all ; 
and  I  come  to  the  conclusion  that  the  covenant  is  of  the  latter 
description — that  it  is  a  covenant  in  respect  of  which  the  trustees 
probably  have  some  discretion,  and  of  which  it  is  impossible  to  say 
that  they  are  simply  trustees  for  the  Plaintiff  and  her  sister. 

Taking  that  view,  it  appears  to  me  that  it  is  impossible  for  the 
present  action  to  succeed  in  its  present  form ;  but  I  agree  that 
liberty  to  amend  should  be  given,  and  I  think  it  should  extend, 
not  merely  to  an  amendment  by  adding  the  present  Defendants, 
the  trustees,  as  Plaintiffs,  but,  if  the  Plaintiff  should  be  so  advised 
and  the  mother  be  so  willing,  by  adding  the  name  of  the  mother 
as  well. 


Theie  Lokdships  then  made  an  order  directing  the  further 
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hearing  of  the  appeal  to  stand  over  for  three  weeks  with  liberty 
for  the  Plaintiff  to  amend  the  writ,  by  adding  as  Plaintiffs  the 
other  sisters,  the  wife,  and  the  trustees,  or  any  of  those  persons, 
on  the  necessary  consent  being  obtained :  liberty  to  apply  for 
extension  of  the  time  for  amendment :  all  [proceedings  on  the 
order  on  further  consideration  to  be  stayed  until  further  order : 
the  costs  of  the  present  appeal  to  be  reserved. 

G.  I.  F.  C. 

The  trustees  refused  to  be  made  co-Plaintiffs.  The  statement 
of  claim  was  amended  by  joining  Mrs.  Gandy  and  her  two  eldest 
daughters  as  co-Plaintiffs,  and  the  appeal  was  placed  again  in 
the  paper  on  the  13th  of  July. 

Marten,  Q.C.,  Davey,  Q.C.,  and  Ingle  Joyce,  for  M.  Gandy : — 
The  objection  which  prevailed  at  the  last  hearing  is  not  re- 
moved. The  eldest  daughters  have  no  better  right  to  sue  than 
the  original  Plaintiff.  Then,  can  Mrs.  Gandy  sue  ?  The  right  of 
action  is  vested  in  the  trustees,  and  the  duty  is  imposed  on  the 
trustees  of  seeing  to  the  control  of  the  youngest  daughters.  The 
wife  is  not  the  cestui  que  trust  of  the  covenant ;  the  covenant  is 
with  the  trustees  to  do  something  for  the  benefit  of  the  youngest 
daughters,  subject  to  the  trustees  seeing  to  certain  things  being 
done,  and,  if  they  are  not  done,  the  liability  under  the  covenant 
does  not  arise.  The  Court  on  the  last  occasion  must  be  held  to 
have  decided  that  the  trustees  were  the  only  persons  who  could 
sue.  It  may  be  said  that  this  is  a  contract  between  husband  and 
wife ;  but  the  contract  was  that  the  husband  should  enter  into  a 
certain  covenant  with  the  trustees,  and,  he  having  done  so,  his 
contract  with  the  wife  has  been  performed,  and  the  Court  can 
only  look  to  the  terms  of  the  covenant. 

[Cotton,  L.J. : — Do  you  say  that  if  the  trustees  will  not  sue 
there  is  no  remedy  ?] 

The  remedy  would  be  to  institute  a  suit  for  the  execution  of 
the  trusts  of  the  deed.  If  the  trustees  refused  to  do  their  duty 
the  Court  could  in  such  a  suit  remove  them  and  appoint  others 
in  their  room.  The  wife  has  no  pecuniary  interest  in  this  cove- 
nant, and  therefore  has  no  right  to  sue. 


C.  A. 

1885 

Gandy 
v. 

Gandy. 


VOL.  XXX.]  CHANCEEY  DIVISION.  73 

Hemming ,  Q.C.,  and  B.  Gaskell,  for  the  Plaintiffs,  were  not  C.  A. 
called  upon  as  to  the  preliminary  objection.  1885 


Cotton,  L.J. : — 

The  statement  of  claim  has  now  been  amended  by  adding  as 
co-Plaintiffs  the  adult  sisters  and  Mrs,  Gandy.  I  think  that  the 
case  is  not  helped  by  the  addition  of  the  adult  children,  but  the 
question  is  whether  the  wife  has  not  such  an  interest  as  entitles 
her  to  sue.  Our  former  judgments  were  relied  upon,  especially 
what  was  said  by  Lord  Justice  Fry,  as  to  the  trustees  being  the 
persons  to  sue ;  but  it  is  evident  that  these  expressions  were 
not  intended  to  conclude  the  question  whether  the  trustees  were 
the  only  persons  who  could  sue,  for  all  the  members  of  the  Court 
concurred  in  giving  leave  to  amend  by  adding  the  other  sisters, 
the  wife,  and  the  trustees,  or  any  of  them.  I  am  of  opinion  that 
the  wife  is  entitled  to  sue.  The  separation  deed  was  a  deed 
intended  to  regulate  the  future  relations  between  the  husband 
and  wife,  and  though  the  covenant  now  in  question  does  not  give 
any  direct  pecuniary  benefit  to  the  wife,  yet  it  is  a  part  of  the  bar- 
gain entered  into  on  the  separation,  and  the  deed  is  a  deed  in 
every  part  of  which  the  husband  is  interested  on  the  one  side 
and  the  wife  on  the  other.  By  this  deed  the  husband  and  wife 
agree  to  live  separately,  the  husband  giving  up  certain  rights  of 
property,  and  entering  into  certain  engagements  to  provide  for 
his  wife  and  daughters.  Mr.  Bavey  says  the  covenant  is  only  by 
the  husband  with  the  trustees,  and  that  he  is  not  liable  to  be 
sued  by  anyone  else.  If  a  covenant  had  been  entered  into  with 
them  that  if  they  at  their  discretion  required  him  to  do  certain 
things  he  would  do  them,  that  might  have  been  so ;  but  here,  I 
think  that  trustees  were  put  in  merely  to  enable  an  action  to  be 
brought  at  law,  and  to  get  over  the  difficulty  that  the  wife  could 
not  enter  into  a  covenant  with  her  husband  on  which  an  action 
could  be  brought,  nor  the  husband  enter  into  a  covenant  with  the 
wife  on  which  she  could  sue  him  at  law.  Though  trustees  are 
introduced,  I  think  that  the  deed  is  in  substance  an  agreement 
between  the  husband  and  wife,  the  trustees  being  introduced  only 
as  representing  her.  It  is  said  that  a  number  of  things  are  to  be 
done  by  the  trustees.  If  the  deed  had  contained  stipulations  that 
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they  should  do  certain  things,  and  these  things  were  not  done, 
that  might  be  an  answer  to  an  action  by  whomsoever  brought, 
but  that  is  quite  a  distinct  question  from  the  question  whether 
the  trustees  are  not  put  in  only  to  represent  the  wife,  and 
whether  she  cannot  sue  if  they  refuse  to  do  so.  I  am  of  opinion 
that  the  covenant  is  entered  into  with  the  trustees,  as  represent- 
ing her,  and  that  the  case  comes  within  the  authority  of  the 
decisions  referred  to  when  it  was  last  before  us,  which  lay  down 
that  where  a  covenant  is  entered  into  with  one  person  for  the 
benefit  of  another,  then,  if  the  covenantee  will  not  sue,  the  person 
beneficially  interested  may  sue  in  equity.  The  preliminary 
objection  that  there  is  no  plaintiff  with  a  right  to  sue  must, 
therefore,  be  overruled,  and  we  must  hear  the  appeal  on  the 
merits. 

Lindlet,  L.J. : — 

I  also  am  of  opinion  that  this  action  can  be  maintained.  These 
trustees  must  be  trusteesjfor  somebody ;  for  whom,  then,  are  they 
trustees  ?  The  Court  decided  on  the  last  occasion  that  they  were 
not  trustees  for  the  infant  children,  so  as  to  enable  those  children 
to  sue.  Then  for  whom  are  they  trustees  ?  It  was  not  expressly 
decided  on  the  last  occasion  that  they  were  trustees  for  the  wife, 
but  that  principle  underlies  the  judgments. 

Bowen,  L.J. : — 

I  am  of  the  same  opinion.  The  object  of  this  deed  was  to 
settle  the  relations  between  the  husband  and  the  wife,  it  was  a 
bargain  between  the  husband  and  wife,  and  it  would  be  mon- 
strous that  the  wife  should  be  without  remedy  if  the  trustees 
refuse  to  enforce  its  provisions.  I  do  not  say  that  even  in  a  deed 
of  this  kind  there  might  not  be  covenants  in  which  the  wife 
would  not  be  interested,  and  on  which,  therefore,  she  could  not 
sue ;  but  the  general  object  of  the  stipulations  on  the  part  of  the 
husband  is  her  benefit,  and  prima,  facie  she  is  entitled  to  en- 
force them  if  the  trustees  will  not.  If  there  were  discretionary 
authorities  given  to  the  trustees  that  would  cause  a  difficulty, 
but  even  then  she  would  be  a  party  interested  in  the  covenant. 
Here,  the  object  of  having  trustees  was  to  provide  a  machinery 
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for  enabling  the  stipulations  to  be  more  readily  enforced,  not  to      0.  A. 
prevent  the  wife  from  having  an  interest  in  them.    A  covenant  1885 
for  the  maintenance  of  a  woman's  children  is  one  in  which  she  gandy 
has  an  interest,  and  I  am  of  opinion  that  as  the  trustees  refuse  to 
enforce  it,  she  is  entitled  to  sue. 

The  case  then  proceeded  on  the  merits. 

Marten,  Q.C.,  Davey,  Q.C.,  and  Ingle  Joyce,  for  the  Appellant : — 

The  covenant  is  put  an  end  to,  or  at  least  suspended,  by  Mrs. 
Gandy  s  taking  the  custody  of  the  two  youngest  children.  The 
deed  contains  provisions  that  the  wife  shall  not  have  the  custody 
of  the  youngest  children,  and  that  they  shall  reside  where  the 
father  chooses,  and  the  covenant  to  pay  is  made  conditional  on 
the  observance  of  the  covenants  by  the  trustees,  one  of  which  is 
that  they  will  carry  out  his  directions  as  to  the  school  at  which 
the  daughters  shall  be  educated  and  the  places  where  they  shall 
live.  The  covenant  is  conditional  on  the  husband  having  the 
custody  of  the  children,  and  Mrs.  Gandy  cannot  both  approbate 
and  reprobate. 

[Cotton,  L.J. : — This  objection,  that  the  covenant  has  come 
to  an  end,  was  not  taken  before  the  Court  of  Appeal  when  the 
decision  of  the  President  was  reversed,  which  was  after  the  order 
giving  the  custody  of  the  children  to  Mrs.  Gandy  had  been  made. 
If  it  had  been  shewn  on  that  occasion  that  the  covenant  was  no 
longer  in  force,  the  decision  probably  would  not  have  been  the 
same.] 

The  covenant  must  be  read  as  a  covenant  to  pay  for  the  main- 
tenance and  education  of  these  children  so  long  as  Mrs.  Gandy 
is  not  entitled  to  the  custody  of  them.  The  decision  of  the  Court 
of  Appeal  (1)  proceeds  on  the  ground  that  there  is  no  jurisdiction 
to  alter  the  provisions  of  the  deed.  The  wife,  therefore,  is  still 
bound  by  it. 

Hemming,  Q.C.,  and  B.  Gashell,  contra : — 

The  covenant  is  to  pay  to  the  trustees  provided  they  allow  the 
children  to  go  to  such  school  as  the  father  chooses,  and  they  have 

(1)  7  P.  D.  1G8. 
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C.  A.  done  so.  No  breach  of  the  covenants  by  the  trustees  is  shewn 
1885  The  Appellant  relies  on  the  provision  that  Mrs.  Gandy  is  not  to 
G^vy  have  the  custody  of  the  children,  but  looking  at  the  covenants 
together,  the  meaning  is  that  the  trustees  are  not  to  take  the 
children  and  place  them  where  the  father  does  not  approve. 
There  is  nothing  that  amounts  to  giving  the  custody  of  them  to 
him.  The  Court,  on  the  appeal  from  the  Divorce  Court,  held 
that  as  the  Court  could  not  diminish  the  amount  of  alimony  pro- 
vided by  the  deed,  it  was  not  right  that  it  should  enlarge  it.  It 
was  held  there  that  the  father  was  liable  on  this  covenant,  and 
we  ask  the  Court  to  hold  the  same  now.  We  cannot  ask  the 
Court  to  say  that  the  construction  of  the  deed  is  different  from 
what  it  was  considered  to  be  on  the  former  occasion,  but  if  the 
Appellant  succeeds  in  that  contention,  we  ask  the  Court  to  say 
that  the  husband  has  so  far  repudiated  the  separation  deed  that 
he  cannot  now  claim  any  benefit  from  it,  and  that  under  the 
altered  circumstances  the  wife  should  be  allowed  to  claim  alimony 
before  the  Divorce  Court. 

[Bo wen,  L.J.,  referred  to  Whieldon  v.  Whieldon  (1)  as  shewing 
that  the  maintenance  of  the  children  would  be  taken  into  account 
in  allotting  alimony. 

Cotton,  L.J. : — How  far  do  you  go  in  your  claim  for  main- 
tenance ?    Can  you  go  beyond  minority  ?] 

We  do  not  ask  the  Court  to  decide  at  present  how  long  main- 
tenance is  to  last.  In  Be  Crespigny  v.  Be  Crespigny  (2)  and  Carr 
v.  Living  (3),  it  was  extended  beyond  minority,  but  we  do  not  say 
that  the  Yice-Chancellor  intended  to  decide  this  point,  and  it  is 
not  necessary  to  do  so  now,  when  the  elder  of  the  two  girls  is  still 
a  minor. 

Bavey,  in  reply  : — 

We  do  not  admit  that  the  covenants  on  the  part  of  the  trustees 
have  been  kept :  the  girls  are  not  living  at  a  place  which  the 
father  approves. 

[Cotton,  L.J. : — It  is  to  be  a  place  "  reasonable  and  proper 
for  the  purpose."] 

(1)  2  Sw.  &  Tr.  388.  (2)  9  Ex.  192.  (3)  33  Beav.  474. 
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Suppose  he  wished  them  to  live  with  an  unexceptionable  C.  A. 

female  relative,  that  would  be  against  the  decree  which  gives  the  1885 

ustody  of  them  to  the  mother.  g!ndy 

[Cotton,  L.J. : — Does  the  proviso  limit  the  time  of  payment  ?  Gandy. 
f  It  does  not  do  so  in  terms.] 

Yes  ;  the  covenant  is  to  pay  provided  the  education  is  carried 
m  under  his  reasonable  directions,  and  the  residence  is  where  he 
easonably  directs. 

[Bowen,  L.J. : — You  obtained  a  decision  of  the  Court  of 
Appeal  in  your  favour  on  a  particular  view  of  the  construction  of 
he  deed,  in  which  view  you  then  acquiesced.  Can  you  now  turn 
ound  and  say  that  view  was  wrong  ?] 

That  is  to  say,  that  I  am  estopped  from  saying  that  I  am  not 
stopped  by  matter  of  record.    If  it  can  be  shewn  that  the  ratio 
ecidendi  of  the  Court  was  a  particular  construction  of  the  deed, 
en  I  am  estopped  by  matter  of  record,  but  there  must  be 
toppel  by  res  judicata,  or  there  is  no  estoppel  at  all.   The  Court 
id  not  decide  on  any  particular  construction  of  the  deed,  but  on 
e  ground  that  the  Court  had  no  jurisdiction  in  a  suit  for  judi- 
ial  separation  to  alter  a  separation  deed,  and  that  effect  must  be 
iven  to  the  deed  unless  one  of  the  parties  had  been  guilty  of 
nch  misconduct  as  to  become  disentitled  to  enforce  it. 

July  14.    Cotton,  L.J. : — 

This  is  an  appeal  by  the  Defendant  against  a  judgment  of 
rice-Chancellor  Bacon,  whereby  he  declared  that  under  a  deed 
f  separation  executed  in  1879  the  Defendant  was  liable  to  pro- 
ide  for  the  expense  of  the  maintenance  and  education  of  the 
vo  infant  children  of  his  wife,  Mrs.  Gandy.    We  have  already 
isposed  of  a  preliminary  objection  that  Mrs.  Gandy  has  no  title 
sue  in  order  to  enforce  the  particular  covenant  in  question. 
It  having  thus  been  decided  that  Mrs.  Gandy  had  an  interest 
labling  her  to  sue  upon  this  covenant  when  the  trustees  refused 
do  so,  the  Defendant  then  raises  this  point ;  he  says  that  the 
rreement  to  provide  for  the  maintenance  and  education  of  the 
70  youngest  children  was  subject  to  a  condition,  not  only  that 
ie  children  should  be  allowed  by  the  trustees  to  reside  at  such 
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school  as  he  desired,  but  that  Mrs.  Gandy  should  not  have  the 
custody  of  them,  and  that  they  should  live  at  the  places  pointed 
out  by  the  Defendant,  the  father,  and  should  be  at  liberty  to 
reside  with  him.  He  says  that  this  condition  has  been  broken, 
and  that  therefore  there  is  an  end,  or  at  least  a  suspension,  of  his 
liability  under  this  covenant.  We  must  consider  whether  that 
contention  can  prevail,  and  also  consider  what  is  right  to  be  done, 
having  regard  to  a  previous  case  between  the  same  persons,  where 
the  Divorce  Court,  having  been  applied  to  to  grant  alimony  to 
the  wife,  and  in  substance  having  granted  it,  there  was  an  appeal 
to  this  Court  by  Mr.  Gandy,  who  contended  that  she  was  bound 
by  the  provisions  of  the  deed,  and  could  not  have  any  alimony 
beyond  what  the  deed  provided  for  her.  In  that  case,  the  sole 
question  raised  before  the  Divorce  Court  was  this,  that  the  sub- 
sequent adultery  of  the  husband  had  put  an  end  to  the  deed, 
there  being  an  implied  condition  that  the  husband  and  wife 
should  live  a  chaste  life.  Sir  James  Rannen  decided  that  there 
was  such  an  implied  condition,  but  the  Court  of  Appeal  did  not 
agree  with  that.  There  was  also  another  point  raised  here  on 
that  appeal :  it  was  argued  on  behalf  of  Mrs.  Gandy  that  there 
was  an  additional  burden  thrown  upon  her,  because  the  order 
which  had  directed  a  judicial  separation  had  given  her  the  cus- 
tody of  the  children.  The  argument  on  behalf  of  the  Appellant 
on  the  present  occasion  is  that  the  fact  of  obtaining  that  order  is  a 
breach  of  the  condition,  and  suspends  or  puts  an  end  to  his  cove- 
nant to  provide  for  these  children ;  that  although  it  was  not 
expressed  in  terms  that  his  liability  was  only  to  last  so  long  as 
he  had  the  custody,  yet  that  this  was  a  condition  imposed  byi 
the  proviso,  and  that  Mrs.  Gandy  s  obtaining  that  order  for  the! 
custody  of  the  children  put  an  end  to  the  provision  for  these 
children.  The  Court  of  Appeal  in  deciding  the  appeal  from  the; 
Probate  and  Divorce  Division  went  upon  two  grounds.  They  said 
that  the  adultery  of  the  husband  was  not  against  an  implied  con-  ' 
dition  in  the  deed,  and  that  the  deed  was  not  therefore  at  an  end. 
But  then  they  considered  the  question  whether,  assuming  the 
deed  not  to  be  at  an  end,  there  was  a  ground  for  increased  main- 
tenance, and  in  answer  to  the  point  raised  by  the  counsel  fom 
Mrs.  Gandy,  they  said  that  no  greater  burden  had  been  thrown  01 


VOL.  XXX.]  CHANCEEY  DIVISION. 


79 


her  by  the  order  that  she  should  have  the  custody  of  the  children, 
for  that  there  was  still  standing  the  provision  in  the  deed  by 
which  the  husband  is  to  provide  for  the  expense  of  their  main- 
tenance and  education.  Whether  it  was  then  contended  by 
Mr.  Gaudy's  counsel  that  that  was  the  true  construction  and  effect 
of  the  deed,  I  do  not  now  recollect,  but  certainly  the  judgment  in 
his  favour  was  based  on  this,  that,  if  the  deed  stood,  there  was  no 
ground,  from  alteration  of  circumstances,  for  any  addition  by  way 
of  alimony  to  the  provision  made  by  the  deed  for  Mrs.  dandy  and 
her  two  elder  children.  There  are  passages  in  the  judgment  of 
the  late  Master  of  the  Eolls,  and  in  the  judgment  which  I 
delivered,  which  shew  clearly  that  this  was  the  view  which  we 
then  took  of  the  deed,  the  husband  not  then  contending  that  the 
order  which  had  been  made  giving  the  custody  of  the  children  to 
the  wife  had  released  him  from  the  covenant.  It  was  part  of 
our  ratio  decidendi  when  we  refused  further  alimony  to  Mrs. 
Gaudy,  that  in  our  opinion  the  deed  was  not  put  an  end  to,  and 
that  the  circumstances  were  not  so  altered  that,  the  deed  standing, 
she  ought  to  have  an  increase  of  alimony,  the  provision  then 
made  for  her  being  £252  plus  the  provision  for  the  maintenance  of 
the  younger  children,  and  no  further  burden  being  thrown  upon 
her. 

Mr.  Gaudy  now  comes  here  and  contends  that  his  covenant  to 
pay  the  expenses  of  the  maintenance  and  education  of  the  two 
youngest  children  is  at  an  end,  or  at  least  suspended,  and  that 
the  only  provision  which  can  now  be  enforced  against  him  on 
behalf  of  Mrs.  Gaudy  is  to  pay  the  £252  a  year.  If  that  be  the 
true  construction  of  the  deed,  then  in  my  opinion  the  Court 
ought  not  to  be  bound  not  to  grant  alimony  beyond  the  provision 
made  for  the  wife  and  her  two  elder  children,  for  that  is  not 
the  whole  of  the  provision  made  for  her.  In  fixing  the  amount 
of  alimony  to  a  wife,  the  Court  (as  in  the  case  referred  to  by 
Lord  Justice  Boweu)  considers,  and  in  my  opinion  ought  to  con- 
sider, not  only  what  provision  should  be  made  for  her,  but  what 
provision  should  be  made  for  the  maintenance  of  those  children 
of  whom  the  Court  has  said  she  is  to  have  the  custody  and 
control. 

What,  then,  ought  we  to  do  under  the  circumstances?  The 


C  .  A. 

1885 

GrANDY 
V. 

Gandy. 

CottoD,  L.J. 


80 


CHANCEKY  DIVISION.  [VOL.  XXX. 


C.  A. 

1885 
Gandy 

V. 

Gandy. 

Cotton,  L.J. 


decision  on  the  appeal  from  Sir  James  Hannen  was  in  favour  of 
Mr.  Gandy,  on  the  ground  that  this  was  a  continuing  provision 
for  the  maintenance  of  the  children.    He  contends  now  that 
this  is  not  the  true  construction  and  effect  of  the  deed.  It 
would  be  wrong  in  my  opinion  to  allow  him  to  take  advantage  of 
a  decision  given  on  one  construction,  whether  accepted  by  him  or 
argued  by  him,  and  to  give  another  decision  in  his  favour  on  the 
ground  that  that  was  not  the  true  construction.    It  has  been 
suggested  that  we  ought  not  to  listen   to  such  arguments. 
Mr.  Davey  says,  and  that  seems  to  me  to  be  so,  that  we  really  gave 
no  judgment  as  to  the  construction  of  the  deed  in  the  former 
case,  though  our  opinion  was  expressed,  and  one  particular  con- 
struction of  the  deed  was  one  of  the  grounds  on  which  we  decided 
that  case.    Ought  we,  therefore,  there  being  no  positive  decision, 
to  say  we  are  bound  ?    I  feel  a  difficulty  about  that,  but  I  feel  a 
greater  difficulty  in  giving  a  judgment  in  the  husband's  favour 
on  the  present  occasion,  while  that  former  decision  stands.  In 
my  opinion  the  proper  course  will  be  not  to  dispose  of  this 
appeal  for  the  present,  but,  having  regard  to  our  opinion,  which  I 
have  expressed,  of  what  must  be  considered  in  fixing  the  proper 
amount  of  alimony,  to  allow  Mrs.  Gandy  to  make  a  fresh  applica- 
tion to  the  Divorce  Court  for  increased  alimony,  that  is  to  say, 
alimony  other  than  the  £252  covenanted  to  be  paid  by  the 
husband  to  the  trustees  for  her  and  the  elder  children,  and  in 
the  meantime  to  stay  all  proceedings  under  the  judgment  which 
is  appealed  against.    I  do  not  think  that  we  ought  to  dispose  of 
this  question  of  construction  until  the  result  of  that  application 
is  known,  we  shall  then  have  the  whole  matter  before  us,  and 
shall  be  able  to  do  what  is  right.    It  may  be  that  Sir  James 
Hannen  or  the  Judge  before  whom  it  comes  may  feel  a  difficulty 
in  granting  any  increased  alimony  while  Vice-Chancellor  Bacons 
judgment  stands,  but  after  the  expression  of  my  opinion,  which  I 
believe  is  concurred  in  by  the  other  members  of  the  Court,  I 
should  think  that  he  would  not  feel  that  difficulty.    If  Mrs.  Gandy 
does  not  obtain  an  order  for  increased  alimony  she  can  appeal  to 
this  Court,  we  then  shall  have  the  two  appeals  before  us,  her 
appeal  and  this  present  appeal,  and  can  dispose  of  both  of  them. 
If  she  obtains  an  order  from  the  Divorce  Court  for  increased 
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alimony,  Mr.  Gandy,  if  dissatisfied  with  it,  may  appeal,  and  C.  A. 
when  that  appeal  comes  before  tis  with  the  present  appeal  we  1885 

shall  know  how  to  deal  with  the  matters  so  as  to  do  justice  gandy 

between  the  parties.  Gandy. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion,  and  I  will  only  add  that  haying 
been  a  party  to  the  previous  decision,  I  can  venture  to  say  that 
no  member  of  the  Court  ever  dreamed  of  deciding  that  Mrs.  Gandy 
was  only  entitled  to  £252,  if  she  had  to  maintain  the  two  younger 
children.  We  may  have  said  something  which  looks  like  it,  but 
nothing  was  further  from  our  intention.  What  was  decided  was 
this,  that  the  continuing  adultery  of  the  husband  did  not  dis- 
charge the  wife  from  the  obligation  to  accept  the  provisions  made 
by  the  deed  in  satisfaction  of  all  her  claims.  The  reported  ex- 
pressions of  the  different  members  of  the  Court,  shew  plainly 
enough  that  they  assumed  that  the  husband  would  maintain  the 
two  younger  children,  and  on  that  assumption  they  said  that  the 
wife  could  not  claim  more  than  the  £252. 


Bowen,  L.J. : — 

I  am  of  the  same  opinion.    It  seems  to  me  that  the  decision  in 
Gandy  v.  Gandy  (1)  proceeded  on  two  grounds.    The  first  was, 
that  the  adultery  of  the  husband  was  not  a  breach  of  any  implied 
condition  in  the  deed,  and  the  second  was,  that  that  being  so, 
the  adultery  of  the  husband  was  not  per  se  a  sufficient  reason  for 
allowing  the  wife  to  apply  for  increased  alimony,  no  increased 
burden  being  thrown  on  her.    In  order  to  arrive  at  the  second 
ground,  which  is  vital,  I  think,  to  the  decision,  it  was  taken  for 
granted,  with  the  acquiescence  of  Mr.  Gandy  by  his  counsel,  that 
Mr.  Gandy  still  acknowledged  a  continued  liability  to  bear  the 
expense  of  the  maintenance  and  education  of  the  two  youngest 
"     children.    If  it  had  been  otherwise,  and  if  it  had  appeared  that 
there  was  no  such  continuing  liability,  it  seems  to  me  that  the  case 
s>  *   must  have  been  otherwise  decided,  because  the  Court  ought,  and 
thet   would  feel  that  it  ought,  to  have  regard  to  the  whole  circumstances 


(1)  7  P.  D.  168. 
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of  the  case,  in  deciding  whether  the  wife  might  apply  for  increased 
alimony  or  not,  and  ought  to  consider  what  the  liability  of  the 
husband  was,  and  what  the  burdens  imposed  on  the  wife  were  in 
respect  of  her  children  as  well  as  other  matters. 

The  husband  having  got  the  benefit  of  our  decision  on  the 
appeal  from  the  Divorce  Court,  on  the  ground  that  he  was 
acknowledging  his  continued  liability  to  pay  for  the  maintenance 
of  the  two  youngest  children,  now  turns  round  and  declines  to 
contribute  to  their  maintenance  and  education.  I  am  not  quite 
sure  (and  I  reserve  the  point  for  further  consideration)  that  the 
decision  of  the  Court  on  that  appeal  did  not  involve  a  judicial 
construction  of  the  covenant  which,  whether  it  was  right  or 
wrong,  would  be  binding  upon  the  parties.  I  am  not  certain  that 
this  is  not  res  judicata  within  the  view  which  has  been  taken  of 
res  judicata,  when  the  same  questions  arise  again  between  the 
same  parties  litigating  similar  subject-matter.  But  whether  i| 
is  res  judicata  or  not,  it  seems  to  me  that  there  would  be  mon- 
strous injustice  if  the  husband,  having  suggested  one  construc- 
tion of  the  deed  in  the  old  suit  and  succeeded  on  that  footing, 
were  allowed  to  turn  round  and  win  the  new  suit  upon  a  dia- 
metrically opposite  construction  of  the  same  deed.  It  would  be 
playing  fast  and  loose  with  justice  if  the  Court  allowed  that.  It 
is  clear,  at  all  events  to  my  mind,  that  unless  the  construction 
which  was  suggested  and  adopted  on  the  appeal  from  the  Divorce 
Court  is  to  be  treated  as  binding,  the  conduct  of  the  husband, 
and  the  decree  of  the  Divorce  Court  which  changed  the  custody 
of  the  children  from  husband  to  wife,  have  imposed  on  the  wife 
a  burden  and  duty  which  render  the  alimony  inadequate,  unless 
the  husband  was  to  pay  for  the  maintenance  and  education  of  the 
two  children. 

It  seems  to  me,  therefore,  that  the  order  which  Lord  Justice 
Cotton  has  suggested  is  the  right  one,  viz.,  to  stay  proceedings 
under  the  judgment  of  Vice-Chancellor  Bacon,  in  order  that  the 
wife  may  apply,  if  she  is  so  advised,  to  the  President  of  the! 
Divorce  Court  for  increased  alimony,  with  liberty  to  bring  this 
appeal  on  again  if  it  is  necessary.  The  Lords  Justices  agree  with 
me  in  thinking  that  the  proper  form  of  order  will  be  this : — It 
now  appearing  that  the  husband  declines  to  contribute  to  the; 
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maintenance  and  education  of  the  two  youngest  children,  stay  C.  A. 
the  proceedings  under  the  judgment  of  Vice-Chancellor  Bacon  1885 

till  further  order,  with  liberty  to  the  wife,  if  she  is  so  advised,  to  Gandy 
present  a  fresh  petition  to  the  Divorce  Court  for  increased 
alimony,  with  liberty  to  either  side  to  apply  to  restore  this 
appeal  to  the  paper. 

Solicitors :  Gregory,  Boivcliffes  &  Co.,  agents  for  Stone,  Fletcher 
&  Hull,  Liverpool ;  W.  &  A.  Banken  Ford. 

H.  C.  J. 
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BAILEY  v.  BADHAM. 
[1883    B.  6555.] 

Tithe  Bent-charge — Arrears  not  recoverable  hj  Sale — Tithes  Commutation  Act 
(6  &  7  Will.  4,  c.  71),  s.  67— [Revised  Ed.  Statutes,  vol.  viz.,  p.  1089]. 

By  the  67th  section  of  the  Tithes  Commutation  Act  (6  &  7  Will.  4,  c.  71) 
the  sum  thenceforth  payable  in  lieu  of  tithes  is  declared  to  "be  "  in  the  nature  I 
of  a  rent-charge  issuing  out  of  the  lands  charged  therewith." 

Lands  in  respect  of  which  a  tithe  rent-charge  was  payable  having  become 
unproductive,  and  the  remedy  by  distress  and  entry  having  become  in-  ! 
effectual : — 

Held,  that  the  sum  payable  in  lieu  of  tithes  is  not  by  the  statute 
rendered  a  charge  on  the  inheritance;  and  that  the  owner  of  the  rent- 
charge  was  not  entitled  to  claim  a  sale  of  the  lands  in  order  to  recover  the 
arrears  of  his  rent-charge. 

The  Plaintiffs,  Messrs.  Crawshay  Bailey  and  William  Bailey 
Partridge,  were  possessed  of  the  rent-charges  in  lieu  of  tithes  of 
an  extra-parochial  place  known  as  Lee  Chapel,  in  the  county  of  I 
Essex,  for  the  residue  of  a  term  of  1000  years  from  the  11th  of  | 
April,  1872. 

On  the  1st  of  October,  1879,  the  lands  were  and  had  been  in 
the  occupation  of  one  William  Boper,  who,  by  deeds  dated  re- 
spectively  the  13th  of  September,  1855,  the  9th  of  November, 
1859,  and  the  13th  of  June,  1867,  had  mortgaged  them  to  the 
Defendants,  the  Kev.  Thomas  Leopold  Badham,  John  Slater,  and 
Francis  Trapp. 

The  action  was  commenced  on  the  15th  of  December,  1883, 
and  a  statement  of  claim  was  delivered  on  the  28th  of  March,  j 
1884,  stating  that  no  rent-charges  in  lieu  of  tithes  had  been  paid 
in  respect  of  the  lands  since  the  1st  of  October,  1879,  that  the 
lands  were,  and  for  a  long  time  had  been,  uncultivated,  barren, 
and  unproductive,  having  nothing  on  which  the  Plaintiffs  could 
distrain,  and  not  yielding  any  rents  or  profits.  Four  sums  in  lieu  i 
of  tithes  had  become  due  since  the  1st  of  October,  1879,  namely, 
on  the  1st  of  October,  1880,  £24  2s.  4d. ;  on  the  1st  of  October,  j 
1881,  £23  10s.  4eZ.;  on  the  1st  of  October,  1882,  £22  lis.  2d.: 
and  on  the  1st  of  October,  1883,  £22;  making  together 
£92  3s.  lOd.    The  Plaintiffs  claimed  the  payment  of  the 
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£92  3s.  lOd.  arrears ;  also  a  declaration  that  they  were  entitled    V.-O.  B. 
in  priority  to  all  other  persons  to  a  charge  on  the  lands  for  the  1885 
I  snms  due  and  to  become  due  ;  if  necessary  for  an  account  of  the  Bailey 
arrears  ;  and  lastly,  that  the  lands,  or  so  much  of  them  as  might  be  badham 

necessary,  might  be  sold,  and  the  proceeds  applied  to  what  should   

be  found  due  to  the  Plaintiffs  in  respect  of  the  arrears. 
!    A  statement  of  defence  was  delivered,  and  issue  was  joined  on 
the  16th  of  June,  1884. 

It  was  in  evidence  that  several  ineffectual  attempts  had  been 
made  by  the  Defendants,  as  mortgagees,  to  sell  the  lands.  They 
were  not  in  possession,  and  had  refused  to  go  into  possession,  of 
the  lands. 

Fischer,  Q.C.,  and  Eustace  Smith,  for  the  Plaintiffs  : — 
The  sole  question  for  the  consideration  of  the  Court  is,  whether, 
under  the  circumstances  of  this  case,  the  Plaintiffs  have  a  right 
to  sell  the  lands,  and  out  of  the  proceeds  to  retain  for  themselves 
the  arrears  of  rent-charge. 

Sect.  67  of  the  Tithes  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
(13th  August,  1836)  provides  that,  instead  of  tithes,  there  shall 
be  payable  thenceforth  to  the  persons  entitled  a  sum  of  money, 
ascertainable  as  therein  mentioned,  "  in  the  nature  of  a  rent -charge 
issuing  out  of  the  lands  charged  therewith."  Sect.  81  enacts  that 
if  the  rent-charge  shall  be  in  arrear  for  twenty-one  days  it  shall  be 
lawful  for  the  person  entitled  "  to  distrain  upon  the  lands  liable  to 
the  payment  thereof,"  for  all  arrears  of  the  said  rent-charge,  "  pro- 
vided that  not  more  than  two  years'  arrears  shall  at  any  time  be 
recoverable  by  distress."  Sects.  82,  83,  and  84  relate  to  the  same 
subject,  and  then  sect.  85  enacts  that  whenever  any  rent-charge 
payable  under  the  Act  shall  be  in  arrear,  notwithstanding  any  ap- 
portionment which  may  have  been  made  of  such  rent-charge,  every 
part  of  the  land  occupied  by  the  same  person  as  the  occupier  of 
the  lands  on  which  the  rent-charge  shall  be  in  arrear  shall  be  liable 
to  be  distrained  upon  or  entered  upon  as  aforesaid ;  provided  "  that 
no  land  shall  be  liable  to  be  distrained  or  entered  upon  for 
the  purpose  of  satisfying  any  such  rent-charge  charged  upon 
lands  which  shall  have  been  washed  away  by  the  sea,  or  otherwise 
destroyed  by  any  natural  casualty." 
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V.-C.  B.       The  Commutation  of  Tithes  Act  Amendment  Act  of  1846  (9  &  10 

1885       Vict.  c.  73)  gives  powers  to  landowners  to  redeem  a  rent-charge 

Bailey     no*  apportioned  where  the  amount  does  not  exceed  £15,  and  this 

^  v-  Act  was  amended  and  extended  by  another  Act  in  1878  (41  &  42 
Badham.  j  v 

—      Yict.  c.  42). 

Our  contention  is,  that  the  Legislature  in  giving  powers  of 
distress  and  entry  did  not  mean  to  take  away  the  other  legal 
incidents  to  a  rent-charge,  amongst  which  is  a  right  of  sale  to 
pay  for  arrears;  and  that  as,  in  this  case,  distress  is  a  remedy 
practically  unavailing,  the  right  of  sale  remains.  This  seems  to 
have  been  the  view  of  Sir  C.  Hall,  Y.C.,  in  Scottish  Widows'  Fund 
v.  Craig  (1),  who  refers  to  the  Tithes  Commutation  Act ;  and  the 
House  of  Lords  has  held  that  under  the  Irish  Church  Acts,  "  rent- 
charge  "  is  "  rent "  within  the  meaning  of  the  Statutes  of  Limi- 
tation :  Irish  Land  Commission  v.  Grant  (2).  The  statutory 
remedies  given  by  the  Tithes  Commutation  Act  are  additional,  not 
substitutional ;  and  the  statutory  provisions  for  redemption  are  a 
proof  that  the  rent-charge  is  simply  an  incumbrance  on  the 
estate.  We  ask,  therefore,  for  an  account  and  sale,  in  discharge 
of  this,  like  any  other  incumbrance  on  the  inheritance. 

Other  sections  of  the  general  Act  of  1836  bearing  on  the  ques- 
tion are  the  17th,  21st,  29th,  and  37th,  the  result  of  all  which  is 
to  shew  that  the  rent-charge  is  necessarily  a  charge  on  the  inherit- 
ance, otherwise  great  injustice  might  be  done,  as  the  whole  tithe 
rent-charge  might  be  thrown  upon  barren  and  worthless  land. 

Marten,  Q.C.,  and  Bussell  Bolerts,  for  the  Defendants : — 

This  is  an  entirely  new  claim ;  no  one  ever  heard  of  its  having 
been  made  before. 

The  case  before  Vice-Chancellor  Hall  turned  upon  the  construc- 
tion of  the  Drainage  Acts,  in  which  the  language  and  the  object 
of  the  Legislature  were  wholly  different.  Expenses  of  drainage 
are  necessarily  a  charge  on  the  inheritance;  tithes  are  only  a 
part  of  the  produce.    Tithes  were  payable  by  the  occupier  only. 

The  case  in  the  House  of  Lords  turned  upon  the  construction 
of  the  Irish  Church  Acts,  where,  again,  the  language  and  scheme 
of  legislation  were  wholly  different. 

(1)  20  Oh.  D.  208,  214.  (2)  10  App.  Cas.  14,  30. 
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Fischer,  in  reply : — 

The  novelty  of  the  application  is  owing  solely  to  the  deprecia- 
tion in  the  value  of  landed  property  of  this  kind.  If  the  Plain- 
tiffs' argument  be  correct,  it  is  the  profits  of  the  land  only  that 
are  charged.  We  contend  that  the  rent-charge  issues  out  of  "  the 
land,"  not  out  of  "  the  rents  and  profits  of  the  land  " :  White  v. 
James  (3)  ;  Cwpit  v.  Jackson  (4). 

(1)  10  Eep.  126  a ;  Tudor 's  Leading        (2)  Ed.  of  1768,  vol.  ii.  p.  24. 
Cases  on  Eeal  Property,  284,  293.  (3)  26  Beav.  191. 

(4)  13  Price,  721,  733. 


v. 

Badham. 


The  Eedemption  Acts  that  have  been  referred  to  really  do  not    V.-C.  B. 
affect  the  question.  1885 

Bacon,  Y.C. : — In  my  opinion  they  relate  to  a  different  subject.  Bailey 
Marten,  in  continuation  : — 

Sect.  67  is  really  the  governing  section ;  and  there  the  words 
are  that  the  sum  of  money  payable  shall  be — not  a  rent-charge, 
but — "  in  the  nature  of  a  rent-charge." 

Another  difficulty  in  the  way  of  the  Plaintiffs  is  this.  If  the 
ithe-owner  sells,  he  must  sell  free  from  incumbrances,  in  order 
111  to  pay  off  his  own  debt.  Hence  the  land  in  the  hands  of  the 
urchaser  would  become  tithe-free,  and  thus  portions  of  land  might 
radually  become  exempt  from  payment  of  tithe  altogether. 
The  argument  assumes  that  the  rent-charge  mentioned  in  the 
11  [statute  is  the  same  thing  as  a  rent-charge  at  common  law.  But 
m  (this  is  by  no  means  proved. 

fii  !   There  is  no  magic  in  the  word  "  rent-charge."    What  it  means 
has  been  defined  in  dun's  Case  (1).    "  Tithes  "  are  defined  in 
|  \Blachstone 's  Commentaries  (2)  as  being  "  the  tenth  part  of  the  in- 
crease, yearly  arising  and  renewing  from  the  profits  of  lands,  the 
i»  stock  upon  lands,  and  the  personal  industry  of  the  inhabitants." 
iii  In  the  older  statutes,  the  27  Hen.  8,  c.  20,  the  32  Hen.  8,  c.  7,  and 
rit  the  2  &  3  Edw.  6,  c.  13,  the  remedy  for  the  recovery  of  tithes  was 
tit  always  a  personal  one.    There  was  nothing  before  the  Act,  and 
there  is  nothing  in  the  Act,  to  make  tithes,  or  the  rent-charge  in 
lieu  of  tithes,  a  charge  on  the  inheritance. 
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v.-c.  B.    Bacon,  V.C. : — 
1885         n  has  been  truly  said  that  this  is  the  first  time  this  question 
Bailey     has  been  submitted  to  the  Court. 

Badham.  The  Tithes  Commutation  Act  is  half  a  century  old,  or  very  nearly 
so ;  it  was  passed  in  1836,  and  we  are  now  in  1885.  I  do  not 
think,  according  to  my  experience  and  knowledge,  that  tithes  are 
so  punctually  paid  as  that  tithe-owners  have  not  had  frequent 
occasion  to  complain  of  the  reluctance  of  people  who  are  liable  to 
pay  them  in  acquitting  themselves  of  their  duty.  However  that 
may  be,  that  does  not  form  any  material  for  my  present  decision. 
I  am  now  called  upon,  after  the  lapse  of  half  a  century,  to  put  a 
particular  construction  upon  the  Tithe  Act,  and  to  hold,  where  the 
Tithe  Act  says  a  rent-charge  shall  be  substituted  for  the  then 
existing  modes  of  compelling  payment  of  tithe,  that  that  is  a 
charge  upon  the  inheritance.  If  it  is  not  a  charge  upon  the 
inheritance,  the  Plaintiffs  have  no  ground  upon  which  their  claim 
can  be  sustained. 

Mr.  Bussell  Boberts  has  taken  the  trouble  to  look  back  into 
Coke's  Keports,  and  to  read  from  a  chapter  in  Blaekstone  passages 
with  which  a  good  many  of  us  are  familiar.  The  nature  of  a 
rent-charge  is  plain  and  distinct.  It  cannot  come  into  existence 
but  by  the  act  of  the  person  who  is  entitled  to  the  inheritance. 
The  owner  of  the  inheritance  alone  can  make  a  rent- charge.  I 
find  that  the  Act  of  Parliament  uses  the  words  "  in  the  nature  of 
a  rent-charge,"  and  this  is  the  phrase  that  I  am  called  upon  to 
construe.  Mr.  Fischer  asks  me  to  say  that  the  words  "in  the 
nature  of  a  rent-charge  "  mean  as  if  somebody  who  was  the  owner 
of  the  land  had  created  a  rent-charge ;  because  without  that  the 
inheritance  cannot  be  charged.  The  meaning  of  the  Tithes  Com- 
mutation Act  is  plain.  The  nature  of  tithes  before  the  Act  of 
Parliament  was  passed  is  perfectly  plain.  The  right  is  as  old  as 
Leviticus.  It  is  a  right  to  receive  what  ?  A  portion  of  the 
annual  produce  of  cultivated  land — that  and  nothing  else.  When 
the  produce  has  come  into  existence  by  the  exercise  of  human 
industry,  then  there  comes  a  duty  to  yield  up  a  portion  of  the 
produce.  Before  the  Tithes  Commutation  Act  it  went  to  the  person 
entitled  to  the  tithe,  but  the  Legislature  has  thought  fit  to  alter 
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that,  not  to  alter  the  nature  of  tithes.  If  one  keeps  in  mind  first,  V.-C.  B. 
what  are  tithes,  and  next,  what  is  a  rent-charge,  the  legal  defini-  1885 
tion  of  which  is  beyond  the  possibility  of  question,  the  difficulties,  Bailey 
if  any,  are  easily  removed.  The  67th  section  enacts  that,  from  Ba^m 
the  period  mentioned,  the  land  shall  be  discharged  from  the  pay- 
ment  of  all  tithes,  "  and  instead  thereof  there  shall  be  payable 
thenceforth  to  the  person  in  that  behalf  mentioned  in  the  appor- 
tionment, a  sum  of  money  equal  in  value,  according  to  the  prices 
ascertained  by  the  then  next  preceding  advertisement,  to  the 
quantity  of  wheat,  barley,  and  oats  respectively  mentioned  therein 
to  be  payable  instead  of  the  said  tithes,  in  the  nature  of  a  rent- 
charge  issuing  out  of  the  lands  charged  therewith."  Those  are 
the  only  words  upon  which  this  application  can  be  sustained.  It 
goes  on  to  enact :  "  And  any  person  entitled  from  time  to  time 
to  any  such  varied  rent-charge  shall  have  the  same  powers  for 
enforcing  payment  thereof  as  are  herein  contained  concerning 
the  original  rent-charge."  The  81st  and  82nd  sections,  which  I 
need  not  read,  provide  the  means  by  which  the  owner  of  the 
rent-charge,  as  it  is  called  in  this  Act  of  Parliament — the  owner 
of  the  tithes  as  he  was  before  the  Act  was  passed — shall  be  able  to 
recover,  and  it  limits  his  right  to  recover  by  exercising  those 
powers  to  a  period  of  two  years.  Is  not  that  perfectly  consistent 
with  the  nature  of  tithes  ?  Is  it  not  perfectly  consistent  with 
public  interests  that  this  right  to  receive  out  of  the  annual  pro- 
duce of  cultivated  land  a  certain  portion,  should  be  limited  to  two 
years  ?  The  personal  liability  to  pay  is  abolished.  The  right  to 
recover  is  to  recover  in  respect  of  the  produce  of  the  land,  and  as 
a  matter  of  public  interest  the  right  to  recover  is  limited  to  two 
years,  and  for  a  very  good  reason,  as  it  occurs  to  me,  because  it 
would  be  injurious  to  persons,  and  injurious  to  all  the  public,  that 
this  demand  of  the  annual  payment  should  be  left  in  suspense  for 
a  longer  period  than  two  years.  The  person  entitled  to  receive  the 
rent-charge  might  suffer  a  debt  to  accumulate  in  respect  of  it,  and 
then  say,  "  I  am  the  first  mortgagee  ;  I  have  a  charge  ;  my  charge 
is  superior  to  every  other  charge  which  the  owner  of  the  land  can 
have  created  by  mortgage  or  otherwise ;  I  have  a  right  to  have 
the  land  sold  for  the  payment  of  my  arrears  of  the  rent-charge." 
I  can  find  no  colour  of  reason  for  this  in  the  nature  of  things,  and 
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V.-O.  B.    I  can  find  no  words  in  the  Act  of  Parliament  which  justify  the 
1885  claim. 

The  case  before  Sir  Charles  Hall  is  plainly  inapplicable  to 
the  state  of  things  I  have  been  describing.  In  that  case  there 
was  a  body  of  persons  who  had  a  statutory  right  to  charge  the 
inheritance,  and  they  did  charge  the  inheritance,  and  the  Vice- 
Chancellor,  being  asked  to  consider  that  state  of  circumstances, 
assisted  himself  by  considering  certain  cases  which  had  preceded 
that  before  him,  in  all  of  which  the  inheritance  had  been  charged. 
But  as  I  read  this  Act,  neither  the  words  in  it,  nor  the  policy  of 
the  Legislature,  nor  the  nature  of  the  subject,  suggest  to  me  any 
plausible  reason  why  it  can  be  said  the  Legislature  meant  to  say : 
"  We  exercising  the  paramount  and  supreme  authority  which  the 
Legislature  possesses,  create  a  charge  upon  the  inheritance."  If 
they  had  intended  that,  is  it  to  be  suggested  for  a  moment  that 
in  a  statute  so  carefully  prepared,  upon  a  subject  so  important, 
and  which  underwent  such  an  amount  of  discussion  in  and  out 
of  the  Houses  of  Parliament,  that  intention  would  have  been 
omitted  to  be  stated  ?  It  would  have  been  wholly  inconsistent 
to  say  that  persons  entitled  to  possession  of  lands  are  to  be  de- 
prived of  their  inheritance  because  some  tenant  for  life  or  some- 
body else  has  neglected  to  perform  his  duty.  I  am  wholly  unable 
to  read  this  Act  of  Parliament  in  such  a  way. 

The  case  in  the  House  of  Lords  has  really  no  application  what- 
ever to  the  case  before  me.  It  is  a  practice  that  has  grown  up 
very  much  to  pick  out  some  obiter  dictum,  especially  of  a  noble 
Lord  when  he  is  giving  judgment  in  the  House  of  Lords ;  and  it 
happens  also  in  our  Courts,  that  things  are  said  and  said  only  for 
the  purpose  of  illustrating  the  observations  which  form  the  judg- 
ment. The  case  there  was  whether  the  word  "  rent,"  contained  in 
the  Statute  of  Limitations,  applied  to  the  rent-charge  there  ;  and 
without  much  hesitation  the  House  decided  that  the  action  was 
barred  by  reason  of  the  lapse  of  time.  What  is  there  in  that 
which  should  influence  my  judgment  ?  Here  I  find  that  the 
persons  who  are  entitled  to  the  tithe  are  so  unfortunate  as  to  be 
the  owners  of  land  which  produces  nothing.  They  do  not  avail 
themselves  of  the  power  given  them  by  the  Act  of  Parliament  to 
distrain,  because  there  is  nothing  to  seize ;  and  they  ask  me  now 
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to  sell  the  land  in  order  that  they  may  obtain  the  arrears  of  the     V  -C.  B. 
rent-charge.    No  doubt  the  practical  difficulty  suggested  by  1885 
Mr.  Marten  is  very  great.    If  you  were  to  sell  this  land  now  to  bailey 
pay  for  the  arrears,  what  is  to  become  of  the  future  owners  ?  sad^am 

How  are  they  to  get  their  rent-charge  ?   Their  right  to  the  tithe,   

which  is  called  a  rent-charge,  is  to  receive  it  out  of  the  produce 
of  the  land,  no  matter  into  whose  hand  it  goes.  They  cannot 
sell  any  part  of  the  land. 

But  it  is  not  necessary  for  me  to  pursue  that  branch  of  the 
discussion.  I  come  to  the  conclusion  that  in  the  Tithes  Commuta- 
tion Act  all  that  is  given  to  tithe-owners  is  that  they  shall  take 
out  of  the  produce  of  the  land  the  proportion  mentioned  in  the 
Act.  They  have  a  right  to  compel  the  payment  of  that  by  distress 
and  entry  for  two  years,  and  they  have  no  power,  or  right,  to 
exercise  the  power  of  distress  and  entry  except  for  two  years. 

The  persons  who  are  made  Defendants  to  this  suit  have  really 
nothing  to  do  with  it.  The  first  is  a  mortgagee,  and  he  declines 
to  take  possession,  and  the  other  Defendant  is  the  trustee  in 
bankruptcy,  in  whom  is  vested  the  equity  of  redemption  of  the 
mortgage,  and  he  declines  to  have  anything  to  do  with  it.  I  am 
obliged  to  dismiss  this  action,  and  I  must  give  the  Defendants 
the  costs. 

Solicitors :  Beaumont  &  Warren  ;  A.  E.  Francis. 

J.  B.  D. 
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v.-c.  b.  MANTON  v.  TABOIS. 

[1884    M.  3928.] 


June  20,  22. 

_____  yffin — Construction — ■  Gift  of  "  Furniture,  Goods,  and  Chattels"  —  Ejusdem 
Generis — Gift  of  "  all  my  interest  in  C.  Estate  " — Purchase-money — Mix- 
ing with  Money  at  Bankers — Deposit — Ademption. 

A  testator,  after  bequeathing  pecuniary  legacies,  directed  them  "  to  be 
paid  from  such  part  of  my  personal  estate  as  shall  consist  of  money  at  my 
bankers  or  in  the  3  per  cent,  consols."  And  after  directing  that  the  whole 
of  his  income  should  be  devoted  to  the  comfort  and  maintenance  of  his  wife, 
and  that  she  should  have  the  use  of  his  residence,  he  desired  "  that  the 
furniture,  goods,  and  chattels  be  not  sold  during  my  wife's  lifetime,  but  at 
her  decease  be  divided  among  the  executors."  And  after  the  death  of  his 
wife  he  bequeathed  to  M.  "  all  my  interest  in  the  C.  estate." 

Prior  to  the  date  of  the  will,  the  C.  estate,  which  had  been  appointed  by 
will  by  the  testator's  wife  to  him  absolutely,  was  taken  by  the  M.  Board 
of  Works,  the  purchase-money  being  paid  into  Court.  Subsequently,  the 
wife  died  and  administration  with  her  will  annexed  was  taken  out  by  the 
testator,  who  then  conveyed  the  C.  estate  to  the  Board,  and  obtained  pay- 
ment out  to  himself  of  the  purchase-money,  which  he  placed  with  his- 
bankers  partly  on  deposit  and  partly  to  his  general  account  with  his  other 
moneys,  from  time  to  time  drawing  on  that  general  account.  At  his  death 
there  stood  to  his  credit  at  his  bankers  the  sum  on  deposit  and  a  balance 
on  his  general  account : — 

Held  (1),  applying  the  rule  ejusdem  generis,  that  the  gift  of  "  furniture, 
goods,  and  chattels,"  passed  only  such  furniture,  &c,  as,  on  the  house  being 
let  furnished,  would  go  with  the  occupation  of  the  house,  and  not  such 
articles  as  jewellery,  guns,  pistols,  tricycles,  and  scientific  instruments; 
(2),  that  the  gift  of  "  all  my  interest  in  the  C.  estate,"  had  been  adeemed 
and  did  not  pass  the  money  on  deposit  or  any  part  of  the  balance  at  the 
bankers. 

Clark  v.  Browne  (1)  not  followed. 
Moore  v.  Moore  (2)  distinguished. 

PkOFESSOB  TABOIS,  of  Lawn  Villa,  Shepherd's  Bush,  by  his 
will,  dated  the  10th  of  August,  1880,  after  giving  various  pecu- 
niary legacies,  amounting  to  upwards  of  £500,  proceeded  as 
follows : — "  These  legacies  to  be  paid  from  such  part  of  my  per- 
sonal estate  as  shall  consist  of  money  at  my  bankers  or  in  the 
3  per  cent,  consols.,  within  six  months  after  my  decease.  It  is 
my  wish  that  the  whole  of  my  annual  income  shall  be  devoted  to 
(1)  2  Sm.  &  Giff.  524.  (2)  29  Beav.  496. 
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the  comfort  and  maintenance  of  my  dear  wife,  Elizabeth  Tabois,    V.-C.  B. 
and  that  her  residence  be  at  *Lawn  Villa,  Shepherd's  Bush,  so  1885 
long  as  the  lease  thereof  shall  last  and  the  safety  and  fitness  of  manton 
the  house  be  agreed  upon  by  my  executors.    I  desire  that  the  tabois 
furniture,  goods,  and  chattels  be  not  sold  during  my  wife's  life-  — 
time,  but  at  her  decease  be  divided  among  the  executors."  And 
after  giving  directions  as  to  the  care  of  his  wife,  who  was  then 
suffering  from  mental  infirmity,  and  devising  certain  freehold 
and  leasehold  properties,  the  testator  proceeded  as  follows  : — 

"  And  after  the  decease  of  my  dear  wife  I  bequeath  to  Edward 
Brinkworth  Manton  all  my  interest  in  the  Coventry  Street  estate." 
And  he  appointed  Edward  Brinkworth  Manton,  John  Parnell, 
and  Frederick  William  Tabois,  executors  of  his  will.  The  will 
contained  no  residuary  gift. 

The  testator  died  on  the  22nd  of  September,  1883,  possessed  of 
real  and  personal  estate  of  considerable  value. 

The  Coventry  Street  estate  referred  to  in  the  will  consisted  of  a 
freehold  house  in  Coventry  Street,  Haymarket,  which  formerly  be- 
longed to  the  testator's  wife,  Elizabeth  Tabois,  and  was  settled  by 
her  upon  her  marriage  with  the  testator. 

In  1866,  Mrs.  Tabois,  in  pursuance  of  a  power  contained  in  the 
settlement,  had  made  a  will  appointing  the  property  (subject  to 
her  life  estate  therein)  to  her  husband  absolutely. 

In  1878  the  property  was  purchased  by  the  Metropolitan  Board 
of  Works  for  £4800.  In  July,  1880,  the  Board  took  possession,  on 
payment  of  the  purchase-money  into  Court,  Mrs.  Tabois,  who  was 
tenant  for  life  under  her  marriage  settlement,  being  unable  to 
execute  a  conveyance. 

Mrs.  Tabois  died  on  the  12th  of  October,  1880,  and  in  January, 
1881,  her  husband  took  out  administration  to  her  estate  with  her 
will  annexed.  In  May,  1881,  he  conveyed  the  Coventry  Street 
property  to  the  Metropolitan  Board  of  Works,  and  on  the  1st  of 
June,  1881,  obtained  payment  out  of  Court  to  himself  of  the 
£4800. 

At  the  date  of  the  testator's  death  his  residence,  Lawn  Villa, 
Shepherd's  Bush,  contained,  besides  the  usual  household  furniture, 
a  collection  of  jewellery,  coins,  guns,  pistols,  tricycles,  and  scien- 
tific instruments  of  considerable  value,  and  the  question  arose 


94 


CHANCERY  DIVISION. 


[VOL.  XXX. 


V.-C.  B.    whether  these  articles  passed  under  the  bequest  of  "  furniture, 
1885      goods,  and  chattels."    F.  W.  Tdbois,  who,  besides  being  one  of 
Manton    the  executors  of  the  will,  was  also  one  of  the  testator's  next  of  kin, 
Tabois     claimed  that  they  did  not  so  pass  and  were  undisposed  of  by  the 
will. 

Another  question  was  whether  any  part  of  the  £4800,  the 
purchase-money  for  the  Coventry  Street  property,  passed  to  E.  B. 
Manton,  under  the  bequest  of  "  all  my  interest  in  the  Coventry 
Street  estate  ?" 

Upon  this  latter  point  the  following  facts  appeared  from  the 
testator's  banking  account  with  the  Shepherd's  Bush  branch  of  the 
London  and  South  Western  Bank. 

On  the  14th  of  June,  1881,  the  testator  paid  the  £4800  into  his 
current  account,  he  having  at  the  time  a  balance  of  £511 13s.  6d. 
to  that  account.  On  the  same  day  he  withdrew  £4000  and  placed 
it  to  a  deposit  account  at  the  bank.  Between  that  date  and  the 
19th  of  December,  1881,  he  paid  to  his  account  sums  amounting 
to  £155  10s.  Id.  and  drew  out  sums  amounting  to  £418  12s.  5d. 
On  the  19th  of  December  he  withdrew  the  £4000  deposit  and 
placed  £2000  of  it  to  his  current  account,  and  the  remaining 
£2000  to  a  new  deposit  account.  Between  that  date  and  his  death 
he  paid  into  his  current  account  further  sums  amounting,  with 
the  interest  credited  on  the  deposit,  to  £327  4s.  6d.,  and  drew 
out  sums  amounting  to  £1071  5s. 

At  the  date  of  his  death,  the  22nd  of  September,  1883,  the  tes- 
tator had  £2000  on  deposit  account  and  £2304  10s.  8d.  on  current 
account. 

E.  B.  Manton  claimed  that  the  £2000  on  deposit,  and  at  least 
£1977  6s.  2d.  of  the  money  standing  to  the  current  account, 
passed  to  him  by  virtue  of  the  bequest  of  the  testator's  "  interest 
in  the  Coventry  Street  estate." 

To  have  these  questions  decided,  this  action  was  instituted  by 
E.  B.  Manton  and  his  co-executor,  J.  Parnell,  against  F.  W.  Tdbois, 
the  other  executor  and  one  of  the  next  of  kin,  for  the  administra- 
tion of  the  estate  and  to  have  the  rights  of  the  parties  declared. 

On  the  12th  of  June,  1884,  an  administration  judgment  was 
pronounced,  and  the  following  inquiries,  amongst  others,  were 
directed,  namely,  an  inquiry  of  what  the  "  furniture,  goods  and 
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chattels  "  mentioned  in  the  will  consisted,  and  what  had  become     V.-C.  B. 
of  the  same  respectively;  and  an  inquiry  what  property  was  1885 
comprised  under  the  specific  bequest  of  "  all  my  interest  in  the  Manton 
Coventry  Street  estate,"  and  whether  any  and  what  property  tabois. 
passed  to  the  Plaintiff  E.  B.  Manton  by  virtue  of  that  bequest.   

In  answer  to  these  inquiries  the  Chief  Clerk  by  his  certificate, 
dated  the  30th  of  April,  1885,  certified  that  everything  in  and 
about  the  testator's  residence,  including  the  jewellery,  guns, 
pistols,  tricycles  and  scientific  instruments  detailed  in  the 
schedule  to  the  certificate,  passed  under  the  bequest  of  "  furniture, 
goods  and  chattels,"  and  that  no  property  passed  under  the 
bequest  of  "  all  my  interest  in  the  Coventry  Street  estate." 

The  Defendant,  as  one  of  the  next  of  kin,  then  took  out  a 
summons  to  vary  the  certificate  by  certifying  that  the  jewellery, 
guns,  pistols,  &c,  did  not  pass  under  the  first  bequest ;  and 
Mrs.  Manton,  the  widow  and  executrix  of  the  Plaintiff  E.  B.  Man- 
ton,  who  had  died,  also  took  out  a  summons  to  vary  the  certificate 
by  certifying  that  the  £2000  on  deposit  and  £1977  6s.  2d.,  part 
of  the  money  on  the  testator's  current  account,  or  such  other  sum 
or  sums  as  the  Court  might  think  proper,  passed  to  the  Plaintiff 
E.  B.  Manton  under  the  second  bequest. 

These  summonses  now  came  on  for  argument. 

Marten,  Q.C.,  and  Bleby,   for  the   Defendant  on  the  first 
summons : — 

"  Furniture,  goods  and  chattels  "  should  be  restricted  to  articles 
ejusdem  generis :  Lamphier  v.  Despard  (1)  ;  Gills  v.  Lawrence  (2) ; 
Timewell  v.  Perkins  (3) ;  Bolerts  v.  Kuffin  (4) ;  Stuart  v.  Marquis 
of  Bute  (5).  The  testator's  purpose  was  to  provide  for  the  com- 
fort and  maintenance  of  his  wife,  and  therefore  to  give  her  the 
enjoyment  of  such  articles  only  as  would  be  necessary  for  that 
purpose. 

Millar,  Q.C.,  and  Methold,  for  Mrs.  Manton,  the  legal  personal 
representative  of  E.  B.  Manton,  the  deceased  executor,  contra. 

(1)  2  D.  &  War.  59.  (4)  2  Atk.  112. 

(2)  7Jur.(N.S.)137;  30L.J.(Ch.)        (5)  1  Dow,  73,  84;  11  Ves.  657, 
170.  662. 

(3)  2  Atk.  102. 
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V.-C  B.        Sir  A.  T.  Watson,  for  the  Plaintiff  Parnett,  an  executor,  cited 
1885       Swinfen  v.  Swinfen  (1)  as  an  authority  against  the  application  of 
the  ejusdem  generis  rule. 


Manton 

V. 

Tabois. 


Millar,  Q.C.,  and  Methold,  for  Mrs.  Manton,  on  the  second 
summons : — 

We  submit  that  the  money  on  deposit  and  a  considerable 
portion  of  the  money  at  the  bankers  on  current  account  passed 
under  the  gift  of  "  all  my  interest  in  the  Coventry  Street  estate." 
The  question  in  such  cases  is  whether  the  fund  representing  the 
original  subject-matter  of  the  gift  can  be  traced  and  sufficiently 
distinguished  from  the  rest  of  the  testator's  estate ;  if  so,  the  fund 
passes  under  the  gift :  Clarh  v.  Browne  (2) ;  Moore  v.  Moore  (3) ; 
Morgan  v.  Thomas  (4).  Here  the  proceeds  of  the  property  can 
be  so  traced  and  distinguished. 

Marten,  Q.C.,  and  Bleby,  for  the  Defendant : — 

This  is  a  plain  case  of  ademption,  for  at  the  date  of  his  will 
the  testator  had  no  interest  in  the  Coventry  Street  estate.  It  is 
also  clear  that  he  mixed  the  proceeds  of  the  property  with  his 
other  moneys,  dealing  with  the  whole  as  his  own.  In  Harrison 
v.  Jachson  (5)  the  late  Master  of  the  Eolls  declined  to  assent  to 
the  doctrine  of  tracing,  and  disapproved  of  Clark  v.  Broivne. 
Moreover,  in  Clarh  v.  Browne  Vice-Chancellor  Stuart  expressly 
distinguished  the  case  before  him  from  one  in  which  the  testator 
mixed  the  moneys  in  question  with  his  own.  In  Moore  v.  Moore 
the  fund  was  kept  distinct,  and  there  was  a  bequest  which  fitted 
the  case.  Morgan  v.  Thomas  was,  as  Mr.  Justice  Fry  said, 
"  primarily  one  of  construction."  A  specific  devise  of  land  will 
not  pass  the  purchase-money  :  In  re  Bagofs  Settlement  (6). 

Millar,  in  reply  : — 

This  case  is  not  one  of  ademption  but  of  construction,  as  in 
Morgan  v.  Thomas.  The  money  having  been  traced,  it  is  the 
duty  of  the  Court  to  prevent  the  testator's  intention  being 

(1)  29  Beav.  207.  (4)  6  Ch.  D.  176. 

(2)  2  Sm.  &  Giff.  524.  (5)  7  Ch.  D.  339. 

(3)  29  Beav.  496.  (6)  31  L.  J.  (Ch.)  772. 
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defeated.    At  all  events  the  £2000  on  deposit  is  ear-marked,  and     V.-C.  B. 
therefore  passes  under  the  gift.  1885 


Bacon,  Y.C. : — 

There  are  two  questions  which  I  have  to  decide,  both  of  which 
arise  out  of  this  will ;  and,  in  deciding  those  questions,  of  course 
regard  must  be  had  to  the  will  itself.  The  will  in  question  is 
that  of  a  gentleman  of  considerable  wealth,  and  engaged  in 
scientific  and  literary  pursuits. 

The  testator  begins  by  directing  the  payment  of  a  variety  of 
legacies,  and  then  he  directs  that  these  legacies,  amounting  to 
more  than  £500,  are  "  to  be  paid  from  such  part  of  my  personal 
estate  as  shall  consist  of  money  at  my  bankers  or  in  the  3  per 
cent,  consols  " — a  circumstance  that  is  to  be  taken  into  considera- 
tion in  construing  his  will ;  and  in  another  part  of  his  will,  to 
which  my  attention  was  particularly  called,  after  having  provided 
that  the  whole  of  his  income  should  be  devoted  to  his  wife,  and 
that  her  residence  should  be  at  the  house  at  Shepherd's  Bush,  so 
long  as  the  lease  thereof  should  last,  and  the  safety  and  fitness  of 
the  house  be  agreed  upon  by  his  executors,  the  testator  says 
this :  "  I  desire  that  the  furniture,  goods  and  chattels  be  not  sold 
during  my  wife's  lifetime,  but  at  her  decease  be  divided  among 
the  executors."    That  raises  the  first  question  which  was  argued 
before  me,  namely,  whether  those  words  "  furniture,  goods  and 
chattels  "  which  the  testator  directs  are  not  to  be  sold  during  his 
wife's  lifetime,  are  confined  to  the  popular  meaning  of  them,  that 
is  to  say,  to  the  furniture,  goods  and  chattels  which  are  in  the 
house  and  used  in  the  house,  the  quiet  possession  of  which  he 
provides  for  his  wife.    I  cannot  entertain  any  doubt  that  the 
rule  ejusdem  generis  applies  to  this  particular  case,  and  that 
nothing  passes  by  this  bequest  beneficially  to  the  executors,  but 
the  things  which  were  actually  in  the  house  and  were  necessary 
for  the  use  and  comfort  of  the  testator's  wife  in  the  enjoyment  of 
the  life  interest  which  he  gave  her ;  and  that  it  does  not  pass 
guns,  nor  revolvers,  nor  jewellery,  nor  scientific  instruments,  nor 
any  of  the  other  things  which  are  mentioned  at  such  length  in 
the  schedule  to  the  Chief  Clerk's  certificate,  but  that  it  is  literally 
confined  to  those  things  which,  if  the  house  had  been  put  up  to 
Vol.  XXX.  H  1 
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V.-C.  B.  be  let  to  a  tenant  as  a  furnished  house,  would  have  been  passed 
1885  over  to  that  tenant  in  order  that  he  might  occupy  the  house. 
mTnton  For  instance,  if  an  auctioneer  had  this  house  to  let  as  a  furnished 
house,  and  he  let  it,  he  would  not  pass  to  the  tenant  such  articles 
as  jewellery,  or  guns,  or  scientific  instruments.  That  is  enough 
for  me  to  say  upon  the  first  question.  The  first  summons  must 
therefore  be  allowed. 

The  second  question  is  one  of  much  greater  nicety,  and  arises 
upon  these  words :  "  after  the  decease  of  my  dear  wife,  I  bequeath 
to  Edward  Brinhworth  Manton  all  my  interest  in  the  Coventry 
Street  estate." 

Now,  in  construing  those  words,  under  the  circumstances  that 
have  happened,  I  must,  in  the  first  place,  have  regard  to  the  well- 
established  rule  of  law  relating  to  ademption. 

Mr.  Millar  has  argued  that  this  is  a  question  of  construction 
and  not  of  ademption  ;  but  in  my  opinion,  this  is  clearly  a  case 
of  ademption. 

The  rule  of  ademption  is  very  plain.    If  a  man  having  a  debt 
due  to  him  leaves  it  by  his  will  to  somebody  else,  and  afterwards 
in  his  lifetime  receives  that  debt,  the  legacy  is  adeemed.  No- 
body can  doubt  that  general  principle.    The  facts  before  me  are 
these.    The  testator  had,  at  the  time  he  made  his  will,  the  pros- 
pect of  an  interest  in  the  Coventry  Street  property.    The  wil 
speaks  from  the  time  of  his  death  ;  and  at  the  time  of  his  deatl! 
the  interest  which  he  had  in  prospect  when  he  made  his  will  hac 
fallen  into  possession,  the  property  itself  had  been  realised,  anr 
the  proceeds  had  been  received  by  the  testator.    The  interes 
which  he  had  in  the  Coventry  Street  property  was  derived  under  i 
settlement,  and  was  subject  to  the  chance  of  his  wife's  power  oj 
appointment,  which  she  had  executed  in  his  favour,  coming  int 
operation.    Being  thus  entitled  to  an  interest  in  the  property 
how  does  he  deal  with  it  ?    In  July,  1880,  the  money  which  ws 
payable  by  the  Board  of  Works  had  been  paid  into  a  bank,  an 
that  was  the  state  of  things  when,  in  August,  1880,  the  testate 
made  his  will.    The  wife  died  in  October  of  the  same  year,  188C 
and  in  January,  1881,  the  testator  administered  to  his  wife 
estate  and  thus  became  entitled  to  receive  the  money  which  ha 
been  paid  in.   In  May,  1881,  he  conveyed  to  the  Board  of  Wor! 
all  the  interest  which  he  had  acquired  under  his  wife's  administr 
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tion  with  her  will  annexed  in  the  Coventry  Street  property.  .  In     V.-C.  B. 
June,  1881,  he  received  the  purchase-money  out  of  Court  and  1885 
then  became  possessed  of  the  sum  of  £4800.    He  received  it  manton 
himself.    The  question  then  arises,  is  that  ademption?    What  tabois 

he  does  with  the  money  is,  he  pays  the  whole  of  it  into  his  bank-   

ing  account.  Any  more  distinctive  plain  act  of  ownership  over 
the  whole  of  the  money  can  hardly  be  conceived.  What  becomes 
of  money  which  you  pay  into  your  banker's  ?  The  banker  becomes 
your  debtor  for  that  sum  of  money,  and  you  have  the  right  to 
deal  with  it  and  draw  it  out  whenever  you  please.  Having,  then, 
paid  the  whole  of  the  £4800  into  his  banking  account,  he  takes 
out  of  it  £4000  which  he  places  on  a  deposit  account.  What  is 
that  but  taking  a  security  from  the  banker  to  pay  him  £4000, 
when,  upon  giving  the  requisite  notice,  he  shall  ask  for  payment  ? 
Could  anything  be  more  clearly,  distinctly,  and  unquestionably 
his  property  than  that  £4000  which  he  placed  on  the  deposit 
account  ?  But  the  mode  in  which  the  testator  deals  further  with 
the  money  affords  still  stronger  evidence  of  ownership.  He  after- 
wards withdraws  the  £4000  deposit,  places  £2000  of  it  on  a  new  de- 
posit account,  and  pays  the  other  £2000  into  his  general  account : 
he  draws  upon  that  general  account  by  driblets  as  people  ordinarily 
do  when  they  have  banking  accounts,  without  distinguishing  any 
part  of  the  £2000  paid  in  from  the  other  sums  drawn  out,  treat- 
ing himself  as  the  owner  of  the  money  and  the  person  entitled  to 
deal  with  it :  and  he  deals  de  facto  with  the  whole  of  the  fund, 
as  well  the  £2000  placed  on  deposit  as  the  £2000  which  was 
carried  to  his  general  account.  In  my  opinion  that  was  clearly 
de  facto  an  ademption ;  and  I  think  it  is  not  a  case  of  construc- 
tion. It  is  not  like  the  case  before  Mr.  Justice  Fry  of  Morgan  v. 
Thomas  (1),  where  the  question  was  treated  as  one  of  construction 
only  and  not  of  ademption ;  and  the  reason  for  holding  that  it 
was  not  a  case  of  ademption  was  stated  to  be  that  the  property 
could  be  in  fact  distinguished.  How  could  the  property  be  dis- 
tinguished in  the  present  case  ?  How  can  I  distinguish  the  pro- 
ceeds of  the  Coventry  Street  estate  in  the  sum  standing  to  the 
testator's  general  account  in  the  bank,  or  attempt  to  divide  the 
sum  that  is  now  standing  to  his  credit  in  that  general  account, 

(1)  6  Ch.  D.  176. 
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V.-C.  B.  when  in  his  will  he  directs  the  payment  of  legacies  out  of  his 
1885  general  account  and  out  of  all  moneys  he  might  have  in  consols  ? 
Manton  A  more  clear  disposition  of  the  money  I  cannot  conceive.  The 
testator  speaks,  as  I  have  said,  as  from  the  day  of  his  death ;  and 
from  that  time  the  most  prominent  feature  in  the  will  is,  that  out 
of  the  "  money  at  my  bankers  or  in  the  3  per  cent,  consols  "  he 
directs  the  payment  of  these  legacies.  But,  even  if  that  feature 
were  wanting  in  the  case,  I  should  say  it  is  as  plain  an  ademption 
in  point  of  law  as  anything  can  be.  When  it  is  said  that  the 
question  is  one  of  construction,  I  say,  considering  the  position  in 
which  the  testator  stood  at  the  time  he  made  his  will — that  his 
wife  was,  though  of  unsound  mind,  not  hopelessly  so,  but  capable 
of  making  a  will,  that  she  had  made  one  will  and  might  make 
another — when  he  speaks  of  his  "  interest,"  he  means  "  the  interest 
which  I  shall  derive."  Even  if  we  give  to  that  plain  expression 
the  usual  wide  signification  ascribed  to  it,  how  can  that  alter  the 
law  of  ademption  and  entitle  me  to  say  that  it  was  not  in  the 
power  of  the  testator  to  receive  any  part  of  that  which  he  was 
entitled  to,  or  to  deal  with  it  as  he  should  think  fit  ?  He  did 
deal  with  it  as  any  man  would  deal  with  his  own  money,  by 
paying  the  money  into  his  bankers  and  drawing  upon  it  as  to  one 
part,  and  as  to  the  other  part,  leaving  it  standing  in  his  bank  to 
his  credit. 

I  think  this  case  is  clearly  distinguishable  from  that  before 
Mr.  Justice  Fry,  because  there  it  was  admitted  as  a  fact  that  the 
subject-matter  in  question  could  be  easily  distinguished.  Here 
as  I  say,  it  could  not  be  distinguished.  A  judgment  debtor  would 
have  had  a  right  to  take  this  money  in  execution ;  the  legatee* 
had  a  right  to  the  payment  of  their  specific  sums  out  of  thif, 
money.  All  the  indicia  that  can  be  applied  by  way  of  test  to  th(j 
question  whether  this  money  was  his  own,  unfettered,  and  no  j 
belonging  to  anybody  else,  are  to  be  found  in  this  case. 

Now  the  case  of  Clark  v.  Browne  (1),  which  was  strongly  relie( 
upon  by  Mr.  Millar,  can  hardly  be  said  to  be  an  authority  when 
find  two  Judges  like  Yice-Chancellor  Stuart,  who  decided  thai 
case,  and  the  late  Master  of  the  Kolls,  who  decided  Harriso] 
Y.Jackson  (2),  at  variance  upon  such  a  question.  I  do  not  sa< 
the  Master  of  the  Eolls  possessed  any  higher  authority  than  tr 
(1)  2  Sm.  &  Giff.  524.  (2)  7  Cli.  D.  339. 
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Vice-Chancellor  Stuart,  but  he  had  the  right  to  point  out  that  the     V.-C.  B. 
decision  went  upon  some  view  of  law  which  forms  no  part  of  our  1885 
jurisprudence.  Manton 

In  Harrison  v.  Jackson  (1)  the  Master  of  the  Eolls — after  re- 
ferring to  that  part  of  the  judgment  of  Sir  John  Stuart  where  he 
stated,  as  the  reason  for  holding  that  there  was  no  ademption,  that 
the  sums  received  by  the  testator  were  kept  separately  invested 
and  not  mixed  with  his  own  money,  so  that  there  was,  as  he  con- 
sidered, an  identity  between  the  fund  invested  and  the  subject  of 
the  gift — said,  "  I  must  say  I  cannot  reconcile  that  case  with  the 
doctrine  of  ademption."  Seeing,  then,  the  conflict  between  these 
two  Judges,  with  great  reverence  and  respect  I  cannot  say  that 
Clark  v.  Browne  (2)  is  any  authority  upon  the  question  before  me. 

Then  the  case  of  Moore  v.  Moore  (3)  went  upon  the  same  ground 
as  Clark  v.  Browne,  There  it  was  held  that  the  words  of  the 
bequest  were  plainly  indicative  of  the  fund  in  question,  and 
identified  the  fund  as  pointedly  as  if  the  testator  had  said,  "the 
money  that  I  have  in  my  drawer,"  or  "  the  money  that  is  in  a  bag 
in  my  bedroom."  There  the  identity  was  clear  and  established  ; 
but  here  there  is  not  only  no  identity  but  no  similarity  between 
the  money  in  question  and  the  subject  of  the  gift.  Unless  it 
could  be  said  the  money  was  not  his,  or  that  it  was  not  capable, 
the  moment  before  his  death,  of  being  all  drawn  out  from  the 
bank,  it  is  impossible  to  say  there  is  any  identity  between  that 
money  and  his  "interest"  in  the  Coventry  Street  estate,  an 
interest  which  at  the  time  he  acquired  it  was  inchoate  and  uncer- 
tain, his  wife  being  alive,  and  nothing  whatever  having  been 
done  with  regard  to  receiving  the  purchase-money.  In  my 
opinion  the  Chief  Clerk  was  perfectly  right,  and  therefore  I  hold 
that  the  money  which  forms  the  subject  of  the  second  summons 
did  not  pass  by  the  will  as  the  testator's  "  interest "  in  the 
Coventry  Street  estate. 

This  summons  must  therefore  be  dismissed. 

The  costs  of  all  parties  on  both  summonses  will  come  out  of 
the  estate. 

Solicitors:  Morgan  &  Son  ;  Johnson  &  Master;  Howard  & 
Shelton. 

(1)  7  Ch.  D.  339.  (2)  2  Sm.  &  Gaff.  524,  (3)  29  Beav.  496. 
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v.-c.  B.  In  re  HOUGHTON  ESTATE. 

1885 

Settled  Estate—Settled  Heirlooms— Power  of  Tenant  for  Life  to  sell— Leave  of 
July  11.  the  Court— Improvements — Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 

  s.  21,  sub-s.  vii. ;  s.  25,  sub-ss.  L,  iii.,  x.,  xi.,  xiii. ;  s.  37 — Settled  Land  Act, 

1884  (47  &  48  F*c£.  c.  18),  s.  7. 

A  tenant  for  life  under  a  settlement  containing  a  discretionary  trust 
for  sale  of  the  settled  estates,  and  also  a  power  to  sell  certain  settled 
heirlooms,  asked  leave  of  the  Court  under  sect.  37  of  the  Settled  Land 
Act,  1882,  that  he  might  be  authorized  to  sell  part  of  the  settled  estates, 
and  also  a  specified  portion  of  the  heirlooms ;  that  the  money  might  he 
paid  to  the  trustees,  and  that  such  part  as  might  be  necessary  might  be 
applied  by  them  in  paying  for  certain  improvements,  consisting  of  (1)  a 
larger  and  better  supply  of  water  to  a  mansion-house ;  (2)  a  new  and  im- 
proved system  of  drainage  of  the  mansion-house;  (3)  rebuilding  of  the 
stables,  which  were  out  of  repair ;  (4)  the  building  of  an  agent's  house ; 
and  (5)  the  building  of  two  cottages. 

The  trustees  submitted  that  the  proposed  improvements  (except  the 
cottages)  were  not  within  the  25th  section  of  the  Act  of  1882 ;  and,  that 
even  if  they  were,  the  Court  would  not  supersede  the  power  of  the  trustees 
by  giving  leave  to  the  tenant  for  life  to  sell  either  the  estate  or  the  heir- 
looms : — 

Held,  that  the  proposed  outlay  was  all  within  sect.  25  of  the  Settled 
Land  Act,  1882 ;  and  would  have  been  authorized  without  the  statute ; 
and  leave  given  to  the  tenant  for  life  to  sell  both  the  settled  estates  and 
the  heirlooms,  and  for  the  application  of  the  proceeds  as  prayed. 

By  an  indenture  of  settlement  dated  the  4th  of  July,  1879,  and 
made  between  the  late  Marquess  of  Cholmondeley  of  the  first  part, 
the  Petitioner,  the  present  Marquess,  of  the  second  part,  John 
Eldad  Waters  of  the  third  part,  and  Lord  Tollemache,  Granville 
B.  H.  Somerset,  Esq.  (since  deceased),  and  Sir  Henry  William 
Dashwood,  Bart.,  of  the  fourth  part,  certain  hereditaments  in  the 
county  of  Norfolk,  comprising  the  mansion-house  called  Houghton 
Hall,  and  known  collectively  as  the  Houghton  estate,  were  con- 
veyed to  the  use  of  the  parties  thereto  of  the  fourth  part  upon  trust, 
amongst  other  things  that  they  or  other  the  trustees  should  "  when 
and  if  they  or  he  shall  deem  it  proper  and  for  the  benefit  of  the 
persons  interested  in  the  proceeds  of  sale,  but  not  otherwise,  and 
with  the  consent  in  writing  of"  the  late  Marquess  and  the  Peti- 
tioner during  their  joint  lives,  and  of  the  survivor  of  them  during 
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his  life,  and,  after  the  death  of  such  survivor,  at  the  discretion  of    V.-C.  B. 
the  trustees,  to  sell  the  hereditaments  in  manner  therein  men-  1885 
tioned  and  stand  possessed  of  the  proceeds  of  sale  upon  the  trusts      in  re 
declared  by  an  indenture  of  even  date.  Estate. 

By  an  indenture  of  even  date  and  made  between  the  late 
Marquess  of  the  first  part,  the  Petitioner  of  the  second  part, 
the  said  trustees  of  the  third  part,  and  John  E.  Waters  of  the 
fourth  part,  after  reciting,  amongst  other  things,  that  by  virtue 
of  a  settlement  of  the  28th  of  October,  1854,  therein  referred  to, 
and  the  will  and  codicil  of  George  Horatio,  the  late  Marquess  of 
Cholmondeley,  certain  books,  pictures,  engravings,  works  of  art, 
china,  household  goods,  furniture,  and  other  effects,  partly  at 
Cholmondeley  Castle,  in  the  county  of  Chester,  and  partly  at 
Houghton  Hall,  Norfolk,  and  certain  plate  and  jewels  therein 
mentioned,  were  vested  in  the  above-named  trustees,  upon  trust 
for  the  late  Marquess  for  life,  with  remainder  to  the  Petitioner 
absolutely — such  parts  of  the  Cheshire  estates  as  were  of  freehold 
tenure  were  settled  to  certain  uses  under  which  the  late  Marquess 
took  an  estate  for  life,  the  Petitioner  took  an  estate  for  life  with 
power  to  make  certain  charges,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over.  And  by  the 
same  indenture  all  and  singular  the  books,  pictures,  engravings, 
works  of  art,  plate,  china,  household  goods,  furniture,  and  other 
effects  and  jewels  comprised  in  the  said  indenture  of  settlement 
of  the  28th  of  October,  1854,  or  in  the  said  will  of  George  Horatio, 
Marquess  of  Cholmondeley,  were  assigned  to  the  said  trustees 
"  upon  trust  to  allow  the  same  to  go,  devolve,  and  remain  as 
heirlooms  together  with  the  settled  freehold  estates  so  far  as  the 
rules  of  law  and  equity  will  permit ;  but  so  nevertheless  that  the 
said  chattels  and  premises  or  any  share  thereof  shall  not  vest  abso- 
lutely in  any  person  thereby  made  tenant  in  tail  male  or  in  tail 
by  purchase  of  the  settled  freehold  estates  or  of  any  individual 
share  thereof,  unless  such  person  shall  attain  the  age  of  twenty- 
one  years ;  but  on  the  death  of  such  tenant  in  tail  male  or  in  tail 
by  purchase  under  the  age  of  twenty-one  years  shall  go,  devolve, 
and  remain  in  the  same  manner  as  the  settled  freehold  estates  or 
the  corresponding  undivided  share  thereof."  And  it  was  pro- 
vided that  "  as  regards  such  of  the  said  chattels  as  are  at  Houghton 
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V.-C.  B.    Hall  aforesaid  it  shall  be  lawful  for  the  said  trustees  or  trustee 

1885       with  the  consent  of  "  the  late  Marquess  and  the  Petitioner  during 

their  joint  lives,  and  of  the  survivor  of  them  during  his  life,  and 

Houghton  after  the  death  of  such  survivor  at  the  discretion  of  the  trustees, 
Estate. 

- —  to  sell  all  or  any  of  the  same  chattels,  either  together  with  the 
mansion  of  Houghton  Hall  or  separately,  and  it  was  declared  that 
the  sale  moneys  should  be  held  and  applied  by  the  trustees  upon 
the  same  trusts  as  were  therein  declared  and  contained  concern- 
ing the  moneys  to  arise  from  the  sale  of  the  Norfolk  estates. 
These  trusts  were  declared  to  be  to  pay  off  or  discharge  certain 
capital  sums  and  rent-charges  then  affecting  the  Norfolk  estates, 
by  purchasing  a  sufficient  sum  of  Bank  annuities  to  provide 
for  an  indemnity  against  such  rent-charges,  and  subject  to  the 
trusts  aforesaid  to  stand  possessed  of  the  remainder  of  the  said  re- 
siduary moneys  and  also  of  the  Bank  annuities,  and  also  of  certain 
railway  shares  there  mentioned  upon  the  trusts  declared  concern- 
ing the  moneys  to  arise  from  the  sale  of  the  manor  of  Frodsham 
therein  mentioned.  These  trusts  were  to  invest  the  proceeds  in 
the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the  free- 
hold estates  already  in  settlement. 

Of  the  above-mentioned  Houghton  estate,  and  also  of  Chol- 
mondeley Castle  and  certain  estates  in  the  county  of  Chester,  the 
present  Marquess  of  Cholmondeley  was  now  tenant  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male. 

The  present  petition  was  presented  in  the  matter  of  the 
Houghton  estate,  and  of  the  heirlooms  settled  by  the  second  of 
the  above-mentioned  indentures,  and  of  the  Settled  Land  Act, 
1 884,  b  y  the  Marquess  of  Cholmondeley,  stating  that  he  was  mar- 
ried, and  had  a  son,  the  Earl  of  Bocksavage,  who  was  born  on  the 
19th  of  May,  1883,  and  a  daughter,  and  that  he  was  desirous  that 
the  Houghton  estate  should  be  sold  and  that  he  should  have  the 
conduct  of  the  sale ;  also  that  certain  of  the  pictures  forming 
part  of  the  heirlooms  at  Houghton  Hall  might  be  sold,  and  that 
he  might  have  the  conduct  of  the  sale,  and  that  the  proceeds  of 
sale  might  be  applied  as  capital  moneys  arising  under  the  Settled 
Land  Act,  1884.  The  particular  heirlooms  were  specified  in  a 
schedule,  and  consisted  of  paintings  and  tapestry. 

The  Petitioner  then  stated  that  on  the  death  of  the  late 
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Marquess  of  Gholmondeley  it  was  found  that  Gholmondeley  Castle,  in     V.-C.  B. 
Cheshire,  which  had  long  been  the  residence  of  the  Marquesses  of  1885 
Gholmondeley,  was  in  an  unhealthy  state  owing  to  insufficient  water  ^rire 
supply  and  defective  drainage ;  that  the  stable  was  dilapidated  ^jjjjj^ 

and  insufficient  for  the  requirements  of  the  Castle  ;  and  that  the   

house  occupied  by  the  agent  of  the  estate  was  in  bad  repair  and 
too  small. 

A  scheme  had  been  prepared  for  obtaining  a  water  supply  at 
an  outlay  of  £887 ;  of  renewing  the  drainage  at  an  expense  of 
£320  ;  of  repairing  the  stables  at  a  cost  of  £4000 ;  of  enlarging 
and  improving  the  agent's  house  for  £850 ;  and  of  building  two 
labourers'  cottages  for  £325 ;  making  together  £6382 ;  and  the 
Petitioner  was  desirous  that  so  much  of  the  money  as  should  be 
raised  by  the  sale  of  the  Norfolk  estates,  and  of  the  heirlooms 
proposed  to  be  sold,  should  be  laid  out  in  paying  for  such  of 
the  improvements  contained  in  the  scheme  as  the  Court  might 
think  fit. 

The  Petitioner  prayed  that  the  costs  of  the  Petitioner,  and  of  the 
trustees,  and  of  all  persons  directed  to  be  served,  as  between  soli- 
citor and  client,  might  be  paid  out  of  the  proceeds  of  the  sale  of 
the  heirlooms ;  that  the  Petitioner  might  be  authorized  to  sell 
the  Houghton  estate ;  that  the  money  to  arise  by  such  sale  might 
be  paid  to  the  trustees  ;  and  that  such  part  of  the  same  as  might 
be  necessary  might  be  applied  by  the  trustees  in  paying  for  such 
of  the  improvements  as  the  Court  might  think  fit ;  also  that  the 
Petitioner  might  be  authorized  to  sell  the  heirlooms  specified  in 
the  schedule,  and  that  the  sale  moneys  might  be  paid  to  the 
trustees  and  applied  by  them  as  capital  money  under  the  Settled 
Land  Act,  in  or  towards  payment  of  the  improvements  or  such  of 
them  as  the  Court  should  think  fit. 

Mr.  Christie,  of  the  firm  of  Christie,  Hanson,  &  Woods,  auction- 
eers, deposed  that  the  value  of  the  pictures  and  tapestry  men- 
tioned in  the  schedule  was  in  his  opinion  about  £7000. 

Marten,  Q.C.,  and  Bawlinson  for  the  Petitioner  : — ■ 

The  application  is  based  on  sect.  37  of  the  Settled  Land  Act, 
1882,  which  requires  an  order  of  the  Court. 

Sect.  25  of  the  same  Act  defines  what  are  "  improvements  " 
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V.-C.  B.     authorized  by  the  Act,  and  amongst  such  improvements  are 

1885       (i.)  "  drainage  ;"  (iii.)  "  drains,  pipes,  and  machinery  "  for  supply 

and  distribution  of  sewage  as  manure  ;  (x.)  "  cottages  for  labour- 

Ioughton   ers  farm-servants,  and  artizans  employed  on  the  settled  land  or 
Estate.  '  7  *  J 
  not ;"  (xi.)  "  farm-houses,  offices,  and  outbuildings,  and  other 

buildings  for  farm  purposes ;"  (xiii.)  "  reservoirs,  tanks,  conduits, 

water-courses,  pipes,  wells,  .  .  .  and  other  works  and  machinery  for 

supply  and  distribution  of  water  for  agricultural,  manufacturing, 

or  other  purposes ;  or  for  domestic  or  other  consumption." 

By  sect.  63  of  the  Settled  Land  Act,  1882,  any  land  subject  to 

a  trust  or  direction  for  sale,  and  for  the  application  of  the  income 

of  the  sale  moneys  for  the  benefit  of  any  person  for  life,  is  made 

settled  land ;  and  the  tenant  for  life  of  such  land  is  empowered 

to  exercise  the  powers  of  the  Act ;  so  that  the  Petitioner  is  in  the 

position  of  a  tenant  for  life  under  sect.  63.  Still,  the  leave  of  the 

Court  is,  by  sect.  7  of  the  Settled  Land  Act,  1884,  necessary  to  the 

exercise  of  the  powers. 

Hemming,  Q.C.,  and  Latham,  for  the  infant  tenant  in  tail  in 
remainder : — 

We  do  not  oppose. 

B.  F.  Norton,  for  the  trustees  of  the  settlement: — 

None  of  these  improvements,  except  the  cottages,  are  within 
the  25th  section.  "  Drainage  "  in  the  section  clearly  means  only 
agricultural  drainage ;  the  "  water  supply  and  distribution  "  do 
not  extend  or  apply  to  the  improvement  of  a  mansion-house ;  a 
stable  is  part  of  the  mansion-house,  and  is  not  within  the  section ; 
and  an  agent's  house  cannot  be  included  either  under  the  term  j 
"  cottages,"  or  under  "  farm-houses,"  or  "  buildings  for  farm  pur- 
poses." 

Moreover,  there  is  already  in  existence  a  discretionary  trust  j 
for  sale  as  to  the  lands,  and  a  power  of  sale  as  to  the  heirlooms 
vested  in  the  trustees,  and  in  such  a  case  the  Court  will  not  give 
a  tenant  for  life  leave  to  sell,  unless  he  makes  a  special  case. 
It  was  not  the  intention  of  the  Act  that  the  tenant  for  life  should 
come  to  the  Court  for  leave  to  supersede  the  trustees.  That 
observation  applies  not  only  to  the  heirlooms,  but  also  to  the 
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Houghton  estate.    The  tenant  for  life  is  to  act  only  when  there  is     V.-C.  B. 
no  trust  or  power,  or  it  is  likely  to  be  improperly  exercised.  1885 
Sect.  63  of  the  Act  of  1882  was  substantially  repealed  or  rendered      jn  re 
inoperative,  where  there  are  conflicting  powers,  by  the  7th  section  ^SJJJJf1 

of  the  Act  of  1884.   

The  trustees  are  not  only  willing,  but  they  offer  to  effect  a  sale, 
!if  the  tenant  for  life  will  apply  to  them,  and  make  out  a  proper 
base. 

\   Marten,  in  reply : — 

As  to  the  nature  of  the  improvements,  the  cottages  are  admitted 

!to  be  within  the  section ;  drainage  is  within  sub-sect.  i. ;  water 
upply  is  within  sub-sect.  xiii.  There  is  nothing  in  the  clause 
o  exclude  a  mansion-house  from  its  operation ;  and  a  stable  is 
art  of  the  mansion-house. 

Bacon,  Y.C. : — The  only  doubt  I  have  is  as  to  the  agent's 
house. 

Marten  : — An  agent  must  reside  on  the  estate.  His  house  would 
come  under  the  class  of  "  farm-houses,  offices,  and  outbuildings, 
and  other  buildings,  for  farm  purposes.''  He  has  to  superintend 
the  farmers  and  farm  labourers. 

The  key  to  the  whole  subject  is  to  be  found  in  the  clauses 
regulating  the  "  investment "  of  "  capital  trust  money."  Sect.  21, 
by  sub-sect.  7,  authorizes  the  investment  of  capital  trust  money 
in  land ;  and  "  land  "  includes  all  the  objects  specified  in  this 
petition :  In  re  Leslie's  Settlement  Trusts  (1) ;  In  re  Speer's 
Trusts  (2). 

Bacon,  V.C. : — 

I  am  surprised  at  the  opposition  to  this  application,  coming,  a& 
it  does,  from  trustees,  who  seem  to  be  offended,  and  think  they 
are  injured  by  an  usurpation  of  their  sovereignty  by  the  tenant 
for  life  ;  but  the  law  has  enabled  the  tenant  for  life  to  sell  without 
their  consent. 

The  only  restriction  put  upon  the  power  given  to  the  tenant 
for  life  by  the  Acts  of  1882  and  1884  is,  that  he  should  make  out 

(1)  2  Ch.  D.  185.  (2)  3  Ch.  D.  262. 
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V.-C.  B.     a  proper  case  to  induce  the  Court  to  sanction  his  exercise  of  the 
1885  power. 

That  he  has  done  in  this  case  ;  for  he  has  represented  that  it 
1  Fstatb  N   *s  ac^van^ageous  ^°  se^  Houghton  ;  and  that  nobody  disputes.  He 

  has  proved  that  the  house,  Cholmondetey  Castle,  is  unsuitable  for 

present  occupation,  and  that  it  would  be  dangerous,  disadvan- 
tageous, and  mischievous  to  the  whole  bulk  of  the  property  to 
leave  it  in  its  present  condition.  Kepaired  it  must  be  ;  a  supply 
of  water  is  necessary,  and  that  is  plainly  recognised  by  the  statute. 
The  strengthening  of  the  roof  upon  which  the  cisterns  rest  is  a 
necessary  thing,  in  order  to  secure  the  proper  supply  of  water. 
All  the  operations  done  about  the  house,  therefore,  are  merely 
things  which  are — not  improvements — not  additions — not  any 
fanciful  amelioration,  but  things  absolutely  necessary  for  the  oc- 
cupation and  enjoyment  by  the  tenant  for  life  of  the  house,  which 
is  his,  whilst  he  lives.  I  think  the  evidence  is  sufficiently  com- 
plete on  that  subject. 

As  to  the  stables,  it  appears  that  they  are  in  an  uncomfortable 
and  unsuitable  condition.  Stables  are  as  necessary  to  a  house  as 
the  kitchen  or  the  cellar.  They  may  be  said  to  be  a  part  of  the 
house — that  is,  they  are  there  for  the  enjoyment  and  use  of  the 
house  by  the  man  who  is  entitled  to  enjoy  them.  Upon  that,  the 
evidence  is  perfectly  satisfactory. 

The  other  objection  is,  that  you  cannot  meddle  with  the  agent's 
house  because  that  would  be  building  something  new  upon  the 
estate ;  but,  when  the  evidence  is  looked  at,  it  is  quite  clear — 
first,  that  the  Act  of  Parliament,  in  plain  and  distinct  terms, 
authorizes  the  expenditure  of  money  in  cottages  for  labourers, 
farm  servants  and  artizans,  whether  employed  on  the  settled  land 
or  not.  The  agent  is  a  man  whose  business  it  is  to  look  after  the 
farm  buildings  on  an  estate,  of,  I  forget  how  many,  thousands  of 
acres,  but  it  is  a  large  estate.  A  residence  is  necessary  for  him. 
The  residence  that  exists  is  not  suitable  for  him.  If  a  cottage 
for  a  labourer  were  unsuitable  for  a  labourer,  there  would  be  no 
hesitation  in  building  a  larger  cottage  for  him,  or  in  lengthening 
or  widening  a  cottage  which  he  inhabited.  I  think,  equally,  the 
agent  ought  to  have  a  proper  house  provided  for  him.  As  it 
is  clearly  in  evidence  (and  it  is  not  contradicted)  that  what  is 
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proposed  to  be  done  is  in  order  to  enable  the  agent  to  live  in  a     V.-C.  B. 
suitable  bouse,  and  thereby  to  perform  his  duties  for  farming  1885 
purposes,  the  expenditure  in  that  respect  is  perfectly  justifiable  jnre 
and  allowable.  "  HE°™ 

All  that  the  trustees  have  said  in  opposition  is  only  by  way   

of  observation  and  criticism.  In  short,  the  evidence  satisfies  me 
that  what  the  tenant  for  life  proposes  to  do  in  the  way  of  appli- 
cation of  the  money  is  fully  authorized  by  the  Act  of  Parliament ; 
and  it  is  fully  authorized  by  the  well-settled  principles  and 
practice  of  this  Court,  without  reference  to  the  Act  of  Parliament. 
The  right  of  the  tenant  for  life  to  sell,  cannot,  in  my  opinion,  be 
questioned. 

I  have  been  told  that  the  trustees  themselves  would  have  been 
willing  to  sell;  but  they  have  done  nothing — they  have  said 
nothing — they  have  proved  nothing  that  induces  me  to  think 
they  ever  had  any  intention  of  selling.  When  a  man  who  by 
law  is  entitled  to  sell,  comes  and  asks  for  leave  to  do  so,  the  trus- 
tees say  he  has  no  right  to  usurp  their  functions.  That  is  the 
whole  gist  of  the  opposition  that  has  been  raised  against  the 
petition. 

In  my  opinion  the  Petitioner  asks  for  that  which  it  is  my  duty 
to  order,  and  therefore,  the  order  must  go  in  the  terms  of  the 
petition. 

Solicitors:  Walters,  Deverell,  &  Co.;  Boivker,  Pedke,  Bird,  & 
Collins ;  Lawrence,  Graham,  &  hong. 

J.  B.  D. 
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In  re  BRYON. 
DRUMMOND  v.  LEIGH. 

[1885    B.  1098.] 

Will — Illegitimate  Child — Class  of  Children. 

Testator  by  his  will  bequeathed  to  M.  B.  B.,  "  daughter  of  my  nephew 
J.  B.,"  £200;  and  to  T.  B.,  "  son  of  the  said  J.  B.,"  £100.  He  directed 
his  trustees  to  stand  possessed  of  his  residue  upon  trust  for  "  all  and  every 
the  children  and  child"  of  B.  C.  and  J.  B.  respectively.  By  a  codicil 
testator  revoked  the  bequest  of  £200  "  to  my  great-niece,"  M.  B.  B.,  and 
the  bequest  of  £100  "  to  my  great-nephew,"  T.  B.,  and  instead  thereof 
bequeathed  to  M.  B.  B.,  £100 ;  to  T.  B.,  £100 ;  and  to  A.  B.,  "  another 
daughter  of  my  nephew  J.  B."  £100. 

M.  B.  B.  was  illegitimate ;  T.  B.  and  A,  B.  were  legitimate  : — 
Held,  that  M.  B.  B.  was  sufficiently  indicated  as  one  of  the  persons  who  j 
was  to  participate  in  the  residue. 
Megson  v.  Hindle  (1)  distinguished. 

Adjourned  summons. 

The  testator,  Henry  Bryon,  by  his  will,  dated  the  3rd  of  January,, 
1865,  after  appointing  a  sole  executor  and  trustee,  and  directing 
the  payment  of  certain  pecuniary  legacies  out  of  the  residue  of 
his  real  and  personal  estate  as  a  mixed  fund,  bequeathed  as 
follows :  "  To  Maud  Barnes  Bryon,  daughter  of  my  nephew,  John  \ 
Bryon,  of  the  Cleveland  Arms,  Charles  Street,  Westboume  Terrace, 
in  the  county  of  Middlesex,  the  sum  of  £200 ;  to  Thomas  Bryon,  j 
son  of  the  said  John  Bryon,  the  sum  of  £100."    He  then  gave  ! 
other  pecuniary  legacies,  and  as  to  all  the  residue  and  re- 
mainder of  his  said  real  and  personal  estate,  he  directed  that  ! 
his  trustee  should  stand  possessed  thereof  "  upon  trust  to  pay  and 
divide  the  same  unto  and  equally  between  and  amongst  all  and  | 
every  the  children  and  child  of  the  said  Bosetta  Crouch  and  John 
Bryon  respectively." 

On  the  6th  of  December,  1873,  the  testator  made  a  codicil  to 
his  will,  and  thereby,  amongst  other  things,  declared  as  follows  :  I 
I  revoke  the  bequest  of  £200  unto  my  great-niece,  Maud  Barnes 

(1)  15  Ch.  D.  198. 


V.-C.  B. 

1885 

' — 

July  13. 
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Bryon,  and  the  bequest  of  £100  unto  my  great-nephew,  Thomas 
Bryon,  made  by  my  said  will,  and  instead  thereof,  I  bequeath  to 
the  said  Maud  Barnes  Bryon  £100  free  from  legacy  duty ;  to  the 
said  Thomas  Bryon  the  sum  of  £100  free  from  legacy  duty ;  and 
to  Ada  Bryon,  another  daughter  of  my  nephew  John  Bryon,  the 
sum  of  £100." 

On  the  17th  of  December,  1873,  the  testator  made  a  second, 
and  on  the  9th  of  September,  1874,  he  made  a  third  codicil  to 
his  will,  and  thereby  appointed  two  persons  executors  and  trustees 
in  place  of  the  person  appointed  executor  and  trustee  by  his  will, 
deceased. 

Testator  died  on  the  22nd  of  December,  1883,  and  his  will  and 
codicils  were  duly  proved  on  the  28th  of  February,  1884. 

Maud  Barnes  Bryon  was  illegitimate,  having  been  born  on  the 
6th  of  May,  1858,  before  the  marriage,  on  the  26th  of  January, 
1860,  of  her  mother  with  her  reputed  father  John  Thomas  Bryon. 
On  the  12th  of  October,  1880,  she  married  Edward  Simons  Leigh. 
Thomas  Bryon,  mentioned  in  the  will  and  codicil,  and  Ada  Bryon, 
mentioned  in  the  codicil,  were  legitimate  children  of  John  Thomas 
Byon. 

Ada,  now  the  wife  of   Gallant,  deposed  that  Maud,  now 

Mrs.  Leigh,  was  always  treated  as  a  child  of  deponent's  father  and 
mother,  and  that  Maud  and  she  always  called  each  other  sisters. 
They  went  to  school  together  for  many  years,  and  were  always 
looked  upon  as  sisters.  The  testator  always  treated  Maud  as  his 
niece,  and  she  was  recognised  and  treated  by  the  whole  of  the 
relations  of  her  father  John  Thomas  Bryon  as  his  daughter  and 
as  a  member  of  the  family  in  the  same  way  in  all  respects  as  the 
other  children  of  deponent's  father  and  mother. 

Mrs.  Leigh  herself  deposed  to  the  like  effect. 

The  summons  was  taken  out  on  behalf  of  the  executors  and 
trustees  for  the  determination  of  several  questions,  of  which  the 
only  one  remaining  was : — 

Whether  the  Defendant,  Maud  Barnes  Leigh  (in  the  testator's 
will  and  before  her  marriage  called  Maud  Barnes  Bryon),  is 
entitled  to  any  and  what  share  of  the  residue  of  the  testator's 
estate  by  the  will  given  to  the  children  of  Bosetta  Crouch  and 
John  Bryon  respectively. 


V.-C.  B. 
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V.-C.  B. 


Begg,  for  the  executors  and  trustees. 


1885 


Millar,  Q.C.,  and  Alexander  Gordon,  for  the  Defendant,  Maud 


It  is  agreed  that  a  gift  to  children  without  more  will  comprise 
only  legitimate  children ;  but  by  "  necessary  implication,"  ille- 
gitimate children  may  be  admitted :  Crooh  v.  Hill  (1) ;  8.C.  on 
appeal,  sub  nom.  Bill  v.  Crook  (2).  The  principle  of  Bill  v.  Crooh 
was  adhered  to  by  Lord  Cairns  in  Dorin  v.  Borin  (3),  though 
the  decision  was  adverse  to  the  illegitimate  children  in  that  case. 
It  was  followed  in  In  re  Humphries  (4). 

Marten,  Q.C.,  and  Levett,  for  the  children,  other  than  Mrs. 
Leigh : — 

The  use  of  the  word  "  daughter  "  is  not  sufficient,  because  the 
term  may  apply  as  well  to  a  natural  as  to  a  legitimate  daughter. 
Bagley  v.  Mollard  (5)  is  exactly  in  point ;  and  this  decision  was 
followed  expressly  by  Jessel,  M.E.,  in  Megson  v.  Hindle  (6). 

Bacon,  V.-C.  :— 

The  question  in  this  case  arises  upon  the  words  of  the  will, 
and  in  this  case,  as  in  all  others  of  the  kind,  the  only  safe  guide 
is  the  will  itself,  and  the  language  of  the  will. 

As  to  the  general  principle  that  children  can  only  mean 
legitimate  children  there  can  be  no  doubt,  but  I  have  asked 
Mr.  Millar  to  shew  me,  and  he  has  satisfied  me  that  the  testator 
knew  of  the  circumstances  of  his  nephew's  family,  and  that  he 
treated  all  the  three  persons  named  as  children  of  his  nephew.  I 
take  the  testator's  own  words.  He  describes  the  legatee  as  the 
"  daughter  "  of  his  nephew.  He  afterwards  by  his  codicil  speaks 
of  her  emphatically  as  his  "  great-niece,"  and  he  speaks  of  another 
legatee  who  was  legitimate  as  "  another  daughter  "  of  his  nephew. 
I  have  not  the  slightest  doubt  that  in  the  gift  of  residue  to 
(amongst  others)  "  all  and  every  the  children  and  child  of "  his 
nephew,  he  meant  to  include  this  person,  whom  he  had  described 


In  re 
Bryon. 

Drummond 


Barnes  Leigh : — 


(1)  Law  Eep.  6  Oh.  311. 

(2)  Ibid.  6  H.  L.  265,  283. 

(3)  Ibid.  7  H.  L.  568,  573. 


(4)  24  Ch.  D.  691. 

(5)  1  Buss.  &  My.  581. 

(6)  15  Ch.  D.  198. 
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as  the  daughter  of  his  nephew  — and  that  which  he  meant  it  is 
my  duty  to  carry  into  execution. 

I  think,  therefore,  that  Maud  Barnes  Leigh  is  sufficiently  indi- 
cated as  one  of  the  persons  who  is  entitled  to  share  in  the  gift  of 
residue. 

I  think  my  decision  is  quite  consistent  with  the  last  case  that 
has  been  cited,  namely,  Megson  v.  Hindle  (1),  because  in  that  case 
the  Master  of  the  Kolls  and  the  other  Judges  expressly  held  that 
if  in  their  opinion  the  testator  had  meant  that  his  illegitimate 
grandson  was  to  be  treated  for  the  purposes  of  his  will  as  legi- 
timate, he  would  have  been  included.  Here  I  am  satisfied  the 
testator  did  intend  that  his  nephew's  daughter,  whom  he  knew  to 
be  illegitimate,  was  to  be  treated,  for  the  purposes  of  his  will,  as 
if  she  was  legitimate. 

Solicitors :  MacTceson,  Taylor,  &  Arnould ;  G.  E.  Carpenter. 
(1)  15  Ch.  D.  198. 

J.  B.  D. 


V.-C.  B. 

1885 


In  re 
Bryon. 

Dkummokd 

V. 

Leigh. 
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In  re  RUSSELL,  SON,  &  SCOTT. 

Solicitor  and  Client — Past  Costs — Ex  parte  Order  for  Taxation — Motion  to 
discharge — Parol  Agreement  to  pay  a  Lump  Sum — Attorneys  and  Solicitor  $ 
Act,  1870  (33  &  34  Vict.  c.  28),  s.  4  [Revised  Ed.  Statutes,  vol.  xvi.,  p.  297]. 

Since  the  Attorneys  and  Solicitors  Act,  1870,  a  verbal  agreement  by  a 
client  to  pay  bis  solicitor  a  lump  sum  in  discbarge  of  past  costs  is  not 
binding  on  the  client. 

Motion. 

This  was  a  motion  on  behalf  of  Messrs.  Russell,  Son,  &  Scott, 
who  carry  on  business  in  co-partnership  as  solicitors,  to  discharge 
an  order  in  the  usual  form  obtained  ex  parte  on  the  17th  of 
December,  1884,  by  William  Wallis,  for  the  delivery  and  taxation 
of  their  bill  of  costs  against  him  in  a  certain  action  in  which  i 
they  had  been  employed  by  him  as  his  solicitors. 

The  grounds  on  which  the  applicants  sought  to  support  the  , 
motion  were  that  Wallis  had  entered  into  a  parol  agreement  with  ] 
them  to  pay  them  a  gross  sum  for  their  costs,  and  that  this  agree- 
ment precluded  him  from  obtaining  any  order  for  taxation ;  and 
secondly  (which  part  of  the  case  does  not  call  for  a  report),  that 
upon  the  state  and  result  of  the  cash  account  between  them  and 
Wallis  the  costs  in  question  had  in  fact  been  paid,  and  therefore 
that  taxation  ought  not  to  have  been  directed  except  under 
special  circumstances,  which  did  not  exist  in  this  case. 

Hastings,  Q.C.,  and  Lyttelton  Chubb,  in  support  of  the  motion 
upon  the  first  point : — 

Before  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Yict. 
c.  28),  s.  4,  a  solicitor  might  agree  to  accept  a  lump  sum  in  dis- 
charge of  past  costs,  and  there  is  nothing  in  that  Act  which 
makes  a  parol  agreement  as  to  past  costs  void :  In  re  Whii- 
combe  (1)  ;  In  re  Heather  (2) ;  In  re  Femandes  (3)  ;  Be  Baven  (4). 

Bobinson,  Q.C.,  and  Hodson,  for  Wallis,  were  not  called  upon. 

(1)  8  Beav.  140.  (3)  W.  N.  1878,  p.  57. 

(2)  Law  Rep.  5  Cb.  694.  (4)  45  L.  T.  (N.S.)  742. 
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Kay,  J.  (after  deciding  upon  the  question  of  fact  that  there  was    KAY,  J. 

no  evidence  of  actual  payment  of  these  costs,  or  of  anything  that  1885 

[amounted  thereto,  continued)  : —  in  re 

•    •  t  •  Russell,  Sc 

Another  ground  on  which  it  is  sought  to  discharge  this  order    &  Scott, 

raises  a  somewhat  important  question,  viz.,  whether  a  verbal 
agreement  to  pay  a  lump  sum  for  past  costs  is  binding,  notwith- 
standing the  4th  section  of  the  Attorneys  and  Solicitors  Act,  1870. 

Now,  if  I  were  to  accept  the  argument  which  has  been  addressed 
fco  me  on  that  point,  the  result  would  be  that  a  verbal  agreement 
for  the  payment  of  past  costs  in  an  action  would  be  binding  and 
not  subject  to  revision,  while  an  agreement  in  writing  as  to  such 
costs  would  be  within  the  operation  of  this  section,  and  subject 
fco  revision  thereunder. 

That  may  possibly  have  been  the  intention  of  the  Legislature,  but 
as  it  has  not  been  expressly  stated  to  have  been  so,  I  cannot  assume 
that  it  was.  Keference  has  been  made  to  In  re  WJiitcombe  (1), 
where  it  was  held  that  a  verbal  agreement  by  a  solicitor  to  take 
a  sum  from  his  client  for  costs  was  not  void,  though  it  was  liable 

ti  to  be  looked  upon  with  suspicion.  After  that  decision  this  Act 
was  passed  referring  in  express  terms  to  agreements  as  to  the 
payment  of  past  and  future  costs,  and  providing  for  such  agree- 

i    ments  being  in  writing,  and  with  a  special  provision  for  the  res- 

i  cission  of  such  agreements  by  the  Taxing  Master  when  made  in 
respect  of  business  done  or  to  be  done  in  any  action  at  law  or 

1    suit  in  equity,  and  also,  if  required,  by  the  Court. 

Since  that  Act  at  any  rate  it  seems  that  these  agreements  must 
be  in  writing,  and  in  Be  Lewis  (2),  the  Queen's  Bench  Division 
held  that  an  agreement  in  writing  within  the  statute  must  be  an 
agreement  by  both  parties,  and  must  be  signed  by  both  parties. 
That  case  was  followed  by  Be  Baven  (3),  in  which,  I  am  told  by 

|   Mr.  Hodson  who  was  in  that  case,  the  agreement  was  as  to  future 

jr  costs. 

After  that  there  was  the  case  of  In  re  Fernandes  (4),  which 
:   seems  to  be  reported  only  in  the  WeeTdij  Notes.   There  the  agree- 
ment was  as  to  past  costs,  and  the  late  Master  of  the  Kolls  seems 
i    to  have  held  that  to  come  within  the  statute  there  must  be  an 

(1)  8  Beav.  140.  (3)  45  L.  T.  (N.S.)  742. 

(2)  1  Q.  B.  D.  724.  (4)  W.  N.  1878,  p.  57. 

1 2  1 
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KAY,  J.    agreement  in  writing,  but  as  I  have  said,  that  is  only  reported  in 

1885       the  Weekly  Notes.    My  opinion  is  that  since  the  passing  of  the 

Attorneys  and  Solicitors  Act,  1870,  an  agreement  between  a  solicitor 

Russell,  Son,  anc[  hjs  client  that  the  solicitor  is  to  take  a  lump  sum  for  past 
&  Scott.  ...  .  . 

  costs  should  be  in  writing.    Both  the  objections  made  to  the 

order  for  taxation  fail,  and  I  accordingly  dismiss  this  motion 

with  costs. 

Solicitors :  Russell,  Son,  &  Scott ;  Shaw  &  Tremellen. 

W.  W.  K. 


EAWSTONE  v.  PEESTON  COEPOEATION. 

[1885    E.  733.] 

Arbitration — Shorthand  Notes  of  Evidence  and  Arguments — Transcript, 
Production  of — Privilege. 

The  corporation  of  P.  took  compulsorily  some  of  B.'s  land,  and  at  an: 
arbitration  to  ascertain  the  sum  to  be  paid,  R.  claimed  a  right  of  way  over 
other  land  to  a  river,  and  such  alleged  right  had  to  be  considered  in  regard 
to  the  sum  to  be  assessed. 

B.  employed  a  shorthand  writer  to  take  notes  of  the  evidence  and  argu- 
ments, and  afterwards  had  them  transcribed  for  his  own  purposes.  Subse- 
quently he  brought  an  action  for  a  mandatory  injunction  to  compel  the 
corporation  to  remove  materials  which  they  had  put  on  the  land  over  which 
he  claimed  the  right  of  way.  The  relevancy  of  the  notes  was  admitted. 
On  motion  by  the  corporation  for  the  production  of  the  transcript,  B. 
objected  on  the  ground  that  it  was  privileged,  as  the  notes  were  taken  at 
his  expense  and  in  anticipation  of  other  proceedings  against  the  corpo- 
ration : — 

Held,  that  the  transcript  of  the  notes  was  not  privileged,  and  that  it 
must  be  produced. 

This  action  was  for  a  mandatory  injunction  to  compel  the  cor- 
poration of  Preston  to  remove  materials  which  had  been  put  on 
the  land  which  the  Plaintiff  claimed  to  have  rights  over.  The 
Defendants  took  some  of  the  Plaintiff's  land  under  their  statutory 
powers,  and  there  was  an  arbitration  between  the  parties  for  the 
purpose  of  ascertaining  the  sum  which  should  be  paid  by  the 
Defendants  to  the  Plaintiff.  The  present  action  was  in  reference 
to  land  the  value  of  which  was  not  in  question  in  the  arbitration, 


KAY,  J. 
1885 

July  2. 
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but  as  it  abutted  on  tbe  land  the  subject  of  the  arbitration,  and    KAY,  J. 
fronted  the  Kiver  Ribble,  which  the  land  the  subject  of  the  arbitra-  1885 
tion  did  not,  a  claim  was,  in  the  arbitration,  put  forth  by  the  kawstone 
Plaintiff  to  certain  rights  of  ownership,  or  of  way,  over  the  land  pRES'T0N 
which  fronted  the  river,  and  that  had  to  be  inquired  into,  because  Corporation. 
if  any  of  the  rights  alleged  really  existed  the  sum  to  be  paid  by 
the  corporation  to  the  Plaintiff  would  be  greater. 

At  the  arbitration  the  Plaintiff  employed  a  shorthand  writer  to 
take  notes  of  the  evidence,  and  of  the  speeches  of  counsel,  and 
some  part  of  such  evidence  and  speeches  referred  to  the  Plaintiff's 
claim. 

This  was  a  motion  in  the  action  on  behalf  of  the  corporation 
asking  that  the  Plaintiff  might  be  ordered  to  produce  to  them  the 
transcript  of  the  shorthand  writer's  notes  of  such  evidence  and 
speeches. 

Hastings,  Q.C.,  and  G.  Henderson,  for  the  corporation,  submitted 
that  the  transcript  was  not  privileged,  and  that  the  corporation 
had  a  right  to  its  production. 

T.  H  Wright,  for  the  Plaintiff,  said  that  he  objected  to  produce 
the  transcript,  or  any  part  of  it,  on  the  ground  that  the  notes 
were  taken  and  transcribed  at  his  expense  in  anticipation  of  other 
proceedings  against  the  corporation,  which  were  contemplated, 
and  also  for  the  purpose,  amongst  others,  of  submitting  a  case  to 
counsel  for  advice  in  reference  to  the  action.  The  notes  were  no 
doubt  relevant.  The  whole  of  them  were  privileged,  but  if  the 
whole  were  not,  he  certainly  objected  to  produce  the  part  which 
referred  to  the  examination  and  cross-examination  of  witnesses 
for  the  corporation.  The  Plaintiff  ought  not  to  be  compelled  to 
produce  a  document  to  enable  the  Defendants  to  refresh  their 
memories.    He  referred  to  the  case  of  Nordon  v.  Befries  (1). 

Kay,  J.  :— 

The  refusal  of  the  motion  would  lead  to  an  extraordinary  ex- 
tension of  the  doctrine  of  privilege  of  documents,  which  rests 
upon  well-established  principles.    There  is  privilege  in  the  case 

(1)  8  Q.  B.  D.  508. 
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KAY,  J.    of  communications  between  a  party  and  his  solicitor,  both  in  an 

1885       action,  and  also  after  the  disputes  in  reference  to  the  action  have 

Eawstone   arisen-    Privilege  is  also  extended  to  the  materials  collected  by 

a  solicitor  or  his  clerk  pending  the  trial  of  an  action,  for  the 
Preston  . 
Corporation,  purpose,  as  it  is  usually  phrased,  of  preparing  counsel's  brief.  There 

is  privilege,  but  it  has  nothing  to  do  with  this  case,  in  regard  to 
the  production  of  title  deeds.  In  this  case  not  one  of  those  grounds 
of  privilege  exists.  The  transcript  is  admitted  to  be  relevant. 
The  ]and,  the  subject-matter  of  the  arbitration,  and  the  land 
referred  to  in  the  action  are  not  the  same.  The  evidence  was 
given  and  the  speeches  were  made  in  the  presence  of  the  corpo- 
ration and  their  advisers,  who,  if  they  had  happened  to  have  a 
a  shorthand  writer  in  the  room,  could  have  had  shorthand  notes 
taken  for  themselves,  which  they  would  have  a  perfect  right  to 
use,  and  although  they  had  not  notes  taken,  it  is  not  a  valid 
objection  to  the  production  by  the  Plaintiff  of  his  transcript  of 
the  notes  which  were  taken  for  him.  When  the  facts  are  stated 
it  must  be  seen  at  once  that  the  transcript  does  not  come  within 
any  of  the  cases  of  privilege  the  principles  of  which  are  recog- 
nised, and  I  therefore  order  the  production  of  the  transcript, 
but  I  will  reserve  the  costs  of  the  motion  until  the  trial  of  the 
action. 

Solicitors  :  Hume,  Bird,  &  Eldridge,  agents  for  Henry  Hamer, 
Preston  ;  Paterson,  Snow,  Bloxam,  &  Kinder. 

T.  F.  M. 
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In  re  LEVY'S  TEUSTS.  KAY,  J. 

Settlement  of  Beat  Estate  for  Life  and  in  Remainder — Forfeiture  of  Interest  on  22 
Bankruptcy,  &c. — Meaning  of  "forfeited"  —  Insolvency  in  Neiv  South,  July4=,9. 
Wales— Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  s.  74. 

In  1838  a  settlement  of  real  estate  in  England  was  made,  and  thereby 
the  trustees  were  to  pay  the  rents  and  profits  to  S.  L.  for  life  or  until  he 
should  commit  an  act  of  bankruptcy,  or  commit  any  act,  or  any  event 
should  occur,  whereby  the  rents,  if  settled  absolutely  upon  or  in  trust  for 
him,  should  be  forfeited  to  or  become  vested  in  any  other  person  whomso- 
ever, and  there  was  a  gift  over  upon  the  happening  of  any  such  event. 
S.  L.  in  1875  was  residing  in  New  South  Wales,  and  was  adjudged  insol- 
vent by  the  Court  of  the  colony,  the  Act  of  the  colony  vesting  all  property 
of  the  insolvent  "  wheresoever  the  same  might  be  known  or  found  "  in  the 
Commissioner  therein  mentioned.  On  summons  taken  out  by  EL  L.  under 
the  Settled  Land  Act  of  1882,  to  have  trustees  appointed : — 

Held,  that  in  consequence  of  the  insolvency  in  New  South  Wales,  the 
property  had  become  forfeited  and  had  gone  over  to  those  in  remainder. 

Adjoubned  summons. 

By  an  indenture  of  settlement  made  on  the  26th  of  June,  1838, 
certain  freehold  hereditaments  situate  in  the  county  of  Middlesex 
were  conveyed  to  trustees  upon  trust  for  Elizabeth  Levy  during 
her  life,  and  after  her  decease  upon  trust  to  pay  the  rents  and 
profits  of  the  same  to  her  son  Samuel  Levy  "  during  his  life  or 
until  he  shall  make  any  conveyance,  assignment,  sale,  mortgage, 
or  charge  by  way  of  anticipation  of  or  upon  or  which  may  affect 
the  rents  and  profits  hereinbefore  directed  to  be  paid  to  him,  or 
any  part  thereof,  or  agree  so  to  do,  or  commit  any  act  of  bank- 
ruptcy whereupon  a  fiat  of  bankruptcy  shall  issue  and  he  shall 
be  found  bankrupt,  or  take  the  benefit  of  any  Act  or  Acts  of 
Parliament  passed  or  to  be  passed  for  the  relief  of  insolvent 
debtors,  or  shall  do  or  commit  any  other  act  or  any  other  event 
shall  occur  whereby  the  same  rents  and  profits  or  any  part  thereof 
would,  if  hereby  settled  absolutely  upon  or  in  trust  for  him,  be 
forfeited  to  or  become  vested  in  any  other  person  or  persons  whom- 
soever," and  after  the  determination  of  the  interests  of  Elizabeth 
Levy  and  Samuel  Levy  upon  trust  for  sale  and  division  of  the 
proceeds  among  the  persons  therein  named.    Elizabeth  Levy  died 
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KAY,  J.  in  the  year  1847.  In  the  year  1875  Samuel  Levy  was  resident  in 
1885  Sydney,  New  South  Wales.  In  October  of  that  year  a  petition  was 
presented  against  him  in  the  Supreme  Court  of  that  colony  by 
Trusts  a  jn^Smen*  creditor  alleging  his  insolvency  and  praying  that  his 
- —  estate  might  be  sequestrated  for  the  benefit  of  his  creditors,  and, 
on  the  25th  of  that  month  it  was  ordered  that  his  estate  be 
adjudged  to  be  and  the  same  was  thereby  sequestrated  for  the 
benefit  of  his  creditors.  On  the  loth  of  December,  1883,  the 
Chief  Commissioner  of  Insolvent  Estates  for  the  colony  duly 
certified  the  discharge  of  Samuel  Levy,  and  thereupon  the  pro- 
ceedings in  the  insolvency  terminated.  By  the  Act  of  New  South 
Wales  (5  Vict.  No.  17,  s.  53)  it  was  enacted  that  every  order  made 
for  placing  any  estate  under  sequestration  as  insolvent  should  so 
soon  as  made  have  the  effect  in  law  to  divest  the  insolvent  and 
all  persons  administering  the  whole  or  any  part  of  his  estate  for 
his  use  and  behoof  and  to  vest  in  the  Chief  Commissioner  for  the 
use  and  purposes  of  the  sequestration  all  the  present  and  future 
estate  real  and  personal,  and  every  right,  title,  and  interest  in 
and  to  any  property  real  and  personal,  wheresoever  the  same 
might  be  known  or  found,  which  should  belong  or  be  due  to  or 
vested  in  such  insolvent  at  the  date  of  making  such  order,  or 
which  might  thereafter  be  purchased  or  acquired  by,  or  might 
revert,  descend,  or  be  devised,  or  come  to  the  insolvent  while  the 
insolvent's  estate  should  remain  under  sequestration  in  the  hands 
of  the  Chief  Commissioner,  together  with  all  deeds,  vouchers, 
papers,  and  writings  respecting  the  same,  and  after  the  said  order 
for  sequestration  had  been  made  neither  the  insolvent  nor  any 
person  claiming  through  or  under  him  should  have  the  power  to 
alienate,  give,  surrender,  deliver,  mortgage,  or  pledge,  or  to  re- 
cover or  release  or  discharge  the  same  or  any  part  thereof,  neither 
should  the  same  be  attached  by  any  person  as  the  property  of  or 
belonging  to  the  insolvent  so  long  as  the  said  estate  should  re- 
main under  sequestration.  The  other  enactments  in  the  statutes 
of  New  South  Wales  bearing  on  the  subject  were  5  Vict.  No.  17, 
s.  13 ;  7  Vict.  No.  19,  ss.  14,  15,  18  ;  10  Vict.  No.  14,  ss.  1,  3. 
By  sect.  74  of  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  it 
was  enacted  that  "the  London  Bankruptcy  Court,  the  local 
Bankruptcy  Court,  the  Courts  having  jurisdiction  in  bankruptcy 
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in  Scotland  and  Ireland,  and  every  British  Court  elsewhere  having     KAY,  J. 
jurisdiction  in  bankruptcy  or  insolvency,  and  the  officers  of  such  1885 
Courts  respectively,  shall  severally  act  in  aid  of  and  be  auxiliary  jn 
to  each  other  in  all  matters  of  bankruptcy,  and  an  order  of  the 
Court  seeking  aid,  together  with  a  request  to  another  of  the  said 
Courts,  shall  be  deemed  sufficient  to  enable  the  latter  Court  to 
exercise,  in  regard  to  the  matters  directed  by  such  order,  the  like 
jurisdiction  which  the  Court  which  made  the  request,  as  well  as 
the  Court  to  which  the  request  is  made,  could  exercise  in  regard 
to  similar  matters  within  their  respective  jurisdictions." 

Samuel  Levy,  in  May,  1884,  took  out  a  summons  in  Chambers 
in  the  matters  of  the  Settled  Land  Aet,  1882  (45  &  46  Vict.  c.  38), 
and  of  the  settlement  of  1838,  asking  that  the  present  trustees  of 
the  settlement  might  be  declared  to  be  or  might  be  appointed 
trustees  thereunder  for  the  purposes  of  the  Act. 

When  the  summons  came  on  to  be  heard  in  Chambers,  a  ques- 
|  tion  was  raised  whether  the  estate  limited  to  Samuel  Levy  by  the 
settlement  had  not  determined  by  reason  of  his  insolvency  in 
the  colony,  and  Mr.  Justice  Kay  directed  that  the  summons 
should  be  served  on  a  person  who  should  represent  those  interested 
in  remainder,  and  upon  the  Chief  Commissioner  or  other  official 
assignee  of  the  insolvent  estate  of  Samuel  Levy,  and  that  the 
summons  when  so  served  should  be  adjourned  into  Court.  The 
summons,  having  been  served  as  directed,  now  came  on  for 
hearing. 

B.  L.  Alexander,  for  Samuel  Levy,  submitted  that  the  insolvency 
in  the  colony  did  not  affect  his  interest  under  the  settlement, 
and  that  he  was  tenant  for  life  within  the  meaning  of  the  Settled 
Land  aid  of  1882,  and  entitled  to  make  this  application.  Real 
estate  in  this  country  was  governed  by  the  law  where  it  was 
situate,  and  the  interest  in  it  was  not  affected  by  orders  made  by 
a  foreign  Court.  The  insolvency  in  the  colony  did  not  divest 
Samuel  Levy  of  his  rights  in  the  settled  land,  nor  did  the  colonial 
statute  extend  to  an  interest  either  legal  or  equitable  in  land  in 
this  country.  He  referred  to  Dicey  on  Domicil  (1) ;  Williams  on 
Bankruptcy  (2) ;  Westlahe  on  Private  International  Law  (3)  ; 
(1)  Page  346.  (2)  2nd  Ed.  p.  36.  (3)  Sects.  282,  283. 
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KAY,  J.    Foote  on   Private   International   Law  (1);   aD(l    Cocherell  v. 
1885       Lichens  (2). 

 ' 

iSvy's        Solomon,  for  the  remaindermen  : — 
Trusts 

  '  The  interest  of  Samuel  Levy  under  the  settlement  was  deter- 
mined by  his  insolvency.  By  the  comity  of  nations  and  the 
relation  of  the  United  Kingdom  to  her  colonies,  and  by  the 
operation  of  sect.  74  of  the  Bankruptcy  Act  of  1869,  the  colonial 
assignee  by  coming  to  the  Courts  in  this  country  could  obtain 
absolute  possession  of  all  the  estate  of  the  insolvent  in  this 
country  whether  real  or  personal.  By  the  insolvency  in  the 
colony,  the  real  estate  of  the  insolvent  situate  in  this  country 
became  vested  in  his  assignee  within  the  meaning  of  the  words 
of  the  settlement.  But  even  if  that  were  not  so,  yet  inasmuch 
as  the  Courts  in  this  country  would  give  effect  to  the  insolvency 
as  to  such  real  estate,  it  would  be  "  forfeited  "  within  the  mean- 
ing of  the  settlement.  It  was  clearly  settled  that  in  the  event  of 
a  bankruptcy  in  England  the  foreign  Courts  would  recognise  it 
and  give  assistance  to  the  English  Courts.  In  In  re  Aylwins 
Trusts  (3)  a  gift  over  of  leaseholds  on  insolvency  was  held  to  take 
effect  on  the  occasion  of  an  insolvency  in  Australia,  and  Waite  v. 
Bingley  (4)  shewed  that  an  assignee  in  an  insolvency  in  Australia 
might  prove  a  transfer  to  him  of  the  insolvent's  real  estate  in 
England.  He  also  referred  to  Foote  on  Private  International 
Law  (5)  ;  Wheaton  on  International  Law  (6)  ;  Dommett  v.  Bed- 
ford (7) ;  Barnett  v.  Blake  (8)  ;  Townsend  v.  Early  (9)  ;  In  re 
Davidsons  Settlement  Trusts  (10) :  Samuel  v.  Samuel  (11)  ;  Lyhbe 
v.  Hart  (12). 

The  assignee  in  the  insolvency  in  the  colony  did  not  appear. 
D.  L.  Alexander,  in  reply  : — 

There  could  be  no  forfeiture  within  the  meaning  of  the  settle- 
ment until  the  assignee  in  the  colony  had  actually  obtained  an 

(1)  Page  165.  (7)  3  Ves.  149. 

(2)  3  Moo.  P.  C.  98;  1 M.  D.  &  D.  45.  (8)  2  Dr.  &  Sm.  117. 

(3)  Law  Pep.  16  Eq.  585.  (9)  34  Beav.  23. 

(4)  21  Ch.  D.  674.  (10)  Law  Pep.  15  Eq.  383. 

(5)  Pages  161,  165.  (11)  12  Ch.  D.  152. 

(6)  Sect.  80.  (12)  29  Ch.  D.  8. 
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order  from  the  Court  in  this  country  vesting  the  estate  in  hirn.    KAY,  J. 
It  was  a  matter  for  the  discretion  of  the  Court  here  to  say  whether  1885 
it  would  or  would  not  give  assistance  to  the  Court  in  the  colony,      In  re 
and  therefore  it  could  not  be  said  that  the  property  was  forfeited  tkusts 

to  the  assignee  in  the  colony,  unless  and  until  an  order  of  the   

English  Court  had  been  made  to  that  effect. 

I 
I 

Kay,  J.  :— 

This  case  comes  on  in  a  rather  peculiar  manner.  An  application 
was  made  in  Chambers  on  behalf  of  Samuel  Levy  for  the  appoint- 
ment of  trustees  of  real  estate  of  which  it  was  alleged  that  he 
is  the  tenant  for  life,  for  the  purposes  of  the  Settled  Land  Act, 
1882.  The  Court,  looking  at  the  provisions  of  the  Act,  required 
to  have  the  persons  entitled  in  remainder  before  it,  and  also 
required  to  have  the  assignee  in  the  insolvency  in  New  South 
|  Wales  of  the  tenant  for  life  served  before  an  order  cculd  be  made. 
I  understand  that  all  the  parties  are  desirous  to  have  the  question, 
;which  arises  under  the  settlement  made  in  the  year  1838,  decided 
upon  this  application.  [His  Lordship  read  the  words  of  the  limi- 
tation in  the  settlement  stated  above,  and  continued  : — ]  Then 
after  any  such  event  the  property  was  to  go  over  to  other 
persons,  and  I  have  those  persons  represented  on  this  hearing. 
It  appears  that  on  the  25th  of  October,  1875,  Samuel  Levy,  being 

e  at  that  time  resident  and  domiciled  in  New  South  Wales,  was 
there  made  bankrupt,  and  the  Act  of  the  Colonial  Parliament 
which  relates  to  bankruptcy  contains  this  provision  : — [His  Lord- 
ship read  the  section  of  the  Act  of  the  colony  above  stated,  and 
continued  : — ]  The  words  "  wheresoever  the  same  may  be  known 

I  or  found  "  are  wide  enough  to  include  the  life  interest  in  real 
sstate  in  England,  but  it  is  quite  obvious  that  the  Act  of  the 
colonial  Parliament  does  not  vest  real  estate  in  England  or  real 

it    sstate  elsewhere  than  in  the  colony  in  the  Chief  Commissioner, 

i  )r  whoever  occupies  there  the  place  of  assignee  in  bank  uptcy 
n  this  country.  The  English  Act  of  Parliament  which  at  that 
ime  applied  to  the  case  was  the  Bankruptcy  Act,  1869,  which 
:ontains  a  clause: — [His Lordship  read  sect.  74,  and  continued : — ] 

*  ?rom  the  facts  before  me  I  am  bound  to  infer  that  if  the  Chief 
Commissioner,  or  the  person  who  exercises  the  functions  of  what 
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KAY,  J.  used  to  be  called  the  official  assignee  in  England,  had  applied  to 
1885  the  Court  of  Bankruptcy  in  England  for  an  order  in  aid  of  the 
^e      bankruptcy  in  the  colony,  to  enable  the  assignee  to  receive  the 

Trusts     rents  an(*  Pronts      ttie  ProPerty  °f  wnica  Samuel  Levy  is  tenant 

  for  life  during  the  rest  of  the  life  of  Samuel  Levy,  that  order 

would  have  been  made  as  a  matter  of  course.    Therefore,  on  his 
becoming  bankrupt  in  New  South  Wales,  the  real  estate  in  this 
country  became  liable  at  once,  or  rather  would  have  so  become 
liable  if  it  had  belonged  to  him  indefeasibly  for  his  life,  to  be 
attached  and  taken  possession  of  by  the  proper  authority  in 
New  South  Wales  for  the  purposes  of  his  bankruptcy  there.  Now, 
looking  at  the  words  of  the  provision  which  I  have  to  construe, 
there  being  that  liability  to  forfeiture  which  would  have  been 
inevitable  if  it  had  been  possible  for  it  to  be  put  in  force,  does 
the  case  come  within  this  clause  or  limitation  ?   It  is  not  a  clause 
of  forfeiture,  but  a  clause  by  way  of  limitation,  because  the  life 
estate  is  only  limited  to  Samuel  Levy  until  he  commits  an  act 
of  bankruptcy,  whereupon  a  fiat  in  bankruptcy  would  issue.  It 
seems  to  me  that  the  word  "  fiat "  there  refers  to  bankruptcy  in  this 
country,  and  that  the  clause  means  an  act  of  bankruptcy  in  this 
country.     Then  the  words  which  follow,  "or  take  the  benefit, 
&c,"  also  seem  to  me  to  refer  to  the  Act  of  Parliament  of  this 
country.    But  then  the  rest  of  the  clause  is  [His  Lordship  read 
it].    Certainly,  as  it  appears  to  me,  this  property  did  not  become 
"  vested  "  in  any  other  person,  but  the  question  is  whether  it  has 
not  become  "  forfeited  "  to  some  other  person.    That  depends  on 
the  meaning  of  the  word  "  forfeited."    The  word  "  forfeit,"  the 
noun  substantive,  is  defined  in  Dr.  Johnsons  Dictionary  to  be 
"  something  lost  by  the  commission  of  a  crime ; — something  paid 
for  the  expiation  of  the  crime,  a  fine,  a  mulct."    By  the  same 
authority  the  verb  "  to  forfeit "  is  defined  to  mean  "  to  lose  by 
some  breach  of  condition,  to  lose  by  some  offence,"  and  he  gives  I 
certain  illustrations,  as  usual,  in  his  dictionary,  and  this  is  one :  j 
"  A  father  cannot  alien  the  power  he  has  over  his  child ;  he  rnayj 
perhaps  to  some  degree  forfeit  it,  but  cannot  transfer  it. — Locke! 
There  "  forfeit "  is  contrasted  with  "  alien  or  transfer."  "  Forfeit,' 1 
the  participial  adjective,  is  defined  to  be  "  liable  to  penal  seizure 
alienated  by  a  crime,  lost  either  as  to  right  or  possession  by 
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breach  of  conditions."    Then  he  gives  these  lines  from  Shake-     KAY,  J. 
speare  :  "  All  the  souls  that  were,  were  forfeit  once  ;  And  He  that  1885 
might  the  vantage  best  have  took,  Found  out  the  remedy."  jnre 
(Measure  for  Measure.)   And,  again  :  "  Beg  that  thou  may'st  have  ^busts. 

leave  to  hang  thyself ;  And  yet,  thy  wealth  being  forfeit  to  the   

state,  Thou  hast  not  left  the  value  of  a  cord." 

Clearly  the  word  "  forfeit "  means  not  merely  that  which  is 
actually  taken  from  a  man  by  reason  of  some  breach  of  condition, 
but  includes  also  that  which  becomes  liable  to  be  so  taken. 

In  this  very  sentence  the  word  "  forfeited  "  is  contrasted  with 
the  words  "  vested  in  any  other  person."  Therefore  "  forfeited  " 
means  something  less  than  become  "  vested  in  any  other  person," 
and  that  shews  that  forfeited  is  used  quite  accurately  as  meaning 
liable  to  be  taken  from  him.  Why  is  not  this  property  liable  ? 
If  the  Chief  Commissioner  had  come  to  a  Court  of  Bankruptcy 
in  this  country  and  asked  its  assistance  to  enable  him  to  have 
possession  of  the  fruits  of  the  life  interest  in  this  real  property,  I 
see  no  other  possible  answer  than  that  he  would  have  obtained  it 
at  once.  He  did  not  come  because  the  answer  would  have  been 
that  although,  after  what  had  happened,  he  would  have  been 
entitled  but  for  this  limitation,  yet  the  moment  the  event 
happened  the  property  became  forfeited  and  passed  over  to  other 
persons.  It  was  only  limited  to  the  bankrupt  until  some  event 
took  place  upon  the  occurrence  of  which  it  would  be  forfeited. 
That  event  took  place,  and  at  that  moment  the  assignee  lost  all 
right  to  the  order  to  which  he  would  have  been  entitled  if  the 
property  had  belonged  to  the  insolvent  absolutely.  I  do  not  feel 
myself  fettered  by  any  of  the  authorities  which  have  been  cited  ; 
probably  no  authority  could  be  cited  which  would  be  precisely  in 
point.  Here  I  have  to  determine  the  meaning  of  the  words  of 
the  particular  limitation,  and  I  hold  that  the  life  interest  in  this 
property,  upon  Samuel  Levy  becoming  bankrupt  in  New  South 
Wales,  was  forfeited,  that  is,  would  have  been  liable  to  be  taken 
from  him  if  it  had  been  an  absolute  life  interest.  It  would  be 
ridiculous  to  say  that  it  was  not  forfeited  because  the  forfeiture 
was  not  actually  enforced,  for  then  if  the  Chief  Commissioner  had 
actually  come  and  asked  for  an  order  the  property  would  have 
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KAY,  J„  gone  over  just  because  he  did  come  and  claim.  Therefore  it  was 
1885  that  he  did  not  come  and  ask  for  an  order.  My  opinion  is  that 
In  re  Samuel  Levy  is  not  now  entitled  to  any  interest  in  the  property, 
but  that,  in  the  event  which  happened — his  becoming  bankrupt 
in  New  South  Wales— the  property  was  forfeited  and  the  limita- 
tion to  him  ceased,  and  by  virtue  of  the  limitation  it  went  over  to 
the  persons  next  entitled. 


Levy's 

Trusts, 


Solicitors  :  Lindo  &  Co.  ;  Henry  Harris. 


T.  F.  M. 
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June  IS. 


In  re  DUKE  OF  MAKLBOKOUGPI'S  SETTLEMENT.     chitty,  j. 
DUKE  OF  MAKLBOKOUGH  v.  MAKJORIBANKS.  1885 

[1885    M.  524.] 

Settled  Land  Act,  1882  (45  &  46  Vict  c.  38),  ss.  21,  subs,  ii.,  37,  53— Heir- 
looms— Sale — Application  of  Proceeds — Discharge  of  Incumbrances. 

The  money  arising  by  the  sale,  on  the  application  of  the  tenant  for  life 
with  the  sanction  of  the  Court,  of  chattels  treated  in  a  settlement  as  heir- 
looms, and  so  far  as  the  rules  of  law  and  equity  would  permit  annexed  to 
the  settled  freehold  land,  may  be  applied  in  the  discharge  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,  without  keeping  such  incum- 
brances on  foot  for  the  benefit  of  the  infant  remainderman  in  whom  the 
heirlooms  would,  if  unsold,  have  vested  absolutely  on  his  attaining  twenty- 
one. 

Adjourned  summons. 

By  settlement  of  the  14th  of  July,  1866,  certain  freehold 
hereditaments  were  assured  and  limited,  subject  to  mortgages  or 
incumbrances  affecting  the  same,  and  subject  to  a  term  for 
securing  payment  of  certain  moneys,  and  to  certain  yearly  rent- 
charges,  from  and  after  the  death  of  the  late  Duke  of  Marlborough, 
to  the  use  of  the  present  Duke  and  his  assigns  during  his  life 
without  impeachment  of  waste,  and  after  his  death  to  the  use  of 
his  first  and  every  other  son  successively  according  to  their 
respective  seniorities,  and  the  heirs  male  of  their  respective  bodies, 
with  remainders  over.  The  settlement  contained  the  usual 
powers  of  sale  and  exchange  of  the  freeholds  thereby  settled, 
with  directions  for  investment  of  the  proceeds  of  any  sale  in  the 
purchase  of  lands  to  be  settled  to  the  same  uses.  The  co]  lection 
of  pictures  at  Blenheim  and  other  chattels,  articles  and  effects 
which  were  treated  as  heirlooms  were  assigned  to  the  trustees 
upon  trust  to  allow  the  same  to  be  used  and  enjoyed  so  far  as  the 
rales  of  law  and  equity  would  permit  by  the  person  or  persons 
who,  under  the  settlement,  should,  for  the  time  being,  be  in  the 
actual  possession  or  in  the  receipt  of  the  rents  and  profits  of  the 
freehold  hereditaments,  but  so  that  the  same  should  not  vest 
absolutely  in  any  person  thereby  made  tenant  in  tail  male  by 
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CHITTY,  J.  purchase,  unless  such  person  should  attain  the  age  of  twenty-one 
1885       years,  but  the  same  should  go,  devolve  and  remain  in  the  same 
•fo7e      manner  as  if  they  had  been  freehold  hereditaments  of  inheritance 
DMam°-F    ancl  **ad  been  settled  accordingly. 

borough's  The  applicant,  the  present  Duke,  succeeded  to  the  title  and 
Settlement* 

Duke  of  '  tne  estates  upon  the  death  of  his  father  in  July,  1882,  and  has 
Marlborough  an  infant  son,  the  Marquis  of  Blandford,  the  first  tenant  in  tail 
Marjori-  under  the  settlement. 
banks.  Under  orders  made  in  Chambers  on  the  application  of  the 
present  Duke,  three  sets  of  pictures  from  the  Blenheim  gallery, 
being  part  of  the  chattels  comprised  in  the  settlement  of  1866, 
had  been  sold,  with  the  sanction  of  the  Court,  under  the  Settled 
Land  Act,  1882,  s.  37,  for  sums  amounting  to  £185,000,  which 
had  been  paid  to  the  trustees  of  the  estate.  The  last  order  for 
sale,  made  on  the  3rd  of  February,  1885,  contained  an  under- 
taking by  the  present  Duke  within  one  month  to  raise  '  the 
question  whether  any  part  of  the  proceeds  of  the  sale  of  the 
heirlooms  could  be  properly  reinvested  so  as  to  devolve  as  the 
settled  real  estate,  and  in  the  meantime  not  to  direct  any  such 
reinvestment  of  the  proceeds  of  sale  now  sanctioned,  and  to  abide 
by  any  direction  of  the  Court  as  to  the  reinvestment  of  the 
proceeds  in  the  purchase  of  chattels  upon  the  application  of  the 
trustees  or  guardian  of  the  infant. 

In  pursuance  of  the  undertaking  this  summons  was  taken  out 
by  the  Duke  for  liberty  to  reinvest  £68,550,  part  of  the  sum 
arising  from  sales  prior  to  that  sanctioned  by  the  order  of  the 
3rd  of  February,  1885,  in  the  discharge  of  certain  mortgages 
affecting  the  inheritance  of  freehold  lands  now  subject  to  the 
trusts  of  the  settlement  of  the  14th  of  July,  1866. 

Macnaghten,  Q.C.,  and  Phipson  Beale,  in  support  of  the  sum- 
mons : — 

We  submit  that  the  proposed  application  of  the  proceeds  of 
the  heirlooms,  which  have  been  sold,  in  paying  off  incumbrances 
affecting  the  settled  estates,  is  strictly  within  the  provisions  of 
the  Settled  Land  Act,  1882,  and  ought  to  be  sanctioned  by  the 
Court.  By  sect.  37,  sub-sect.  1,  a  tenant  for  life,  with  the  sanction 
of  the  Court,  may  sell  personal  chattels  settled  on  trust  so  as  to 
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I  devolve  with  land  until  a  tenant  in  tail  by  purchase  attains  twenty-  CHITTY,  J. 

one,  and  (sub-sect.  2)  the  money  arising  by  the  sale  "  shall  be  1885 

capital  money  arising  under  this  Act  and  shall  be  paid,  invested,      In  re 

or  applied  and  otherwise  dealt  with  in  like  manner  in  all  respects  Ij^L0F 

as  by  this  Act  directed  with  respect  to  other  capital  money  arising  borough's 

Settlement. 

under  this  Act,    or  may  be  invested  in  the  purchase  oi  other    DuKE  0F 
chattels  which  purchase  (sub-sect.  3)  shall  not  be  made  without  an  Marlborough 
brder  of  the  Court.    Then  sect.  21  provides  that  capital  money  Marjori- 
msing  under  the  Act  shall  be  applied  (sub-sect,  ii.)  "  in  discharge,  EANKS- 
Diirchase,  or  redemption  of  incumbrances  affecting  the  inheritance 
bf  the  settled  land." 

Homer,  Q.C.,  and  F.  A.  Lewin,  on  behalf  of  the  infant  re- 
ainderman : — 

We  submit  that  the  proposed  investment  is  not  within  the 
powers  of  the  Act ;  but  even  if  it  be  it  ought  not  to  be  sanctioned 
\y  the  Court,  as  it  will  seriously  prejudice  the  rights  of  the 
tifant  remainderman,  who,  if  he  attains  twenty-one  and  dies 
>efore  disentailing  the  property,  will  become  absolutely  entitled 
3  the  chattels,  whereas,  if  the  proceeds  of  sale  are  allowed  to  be 
unk  in  the  land  by  redeeming  the  incumbrances,  all  that  he  will 
et  will  be  a  tenancy  in  tail  in  lands  of  improved  value  and  not 
le  chattels  or  their  proceeds  absolutely.    Sect.  34,  which  deals 
ith  the  proceeds  of  leaseholds,  expressly  preserves  the  rights  of 
miaindermen  by  directing  that  the  proceeds  are  to  be  applied 
)  as  to  give  the  parties  interested  in  the  money  "  the  like  benefit 
lerefrom  as  they  might  lawfully  have  had  from  the  lease,  estate, 
iterest  or  reversion  in  respect  whereof  the  money  was  paid,  or  as 
ear  thereto  as  may  be."    The  same  rule  ought  to  apply  to  the 
oceeds  of  chattels  as  to  the  proceeds  of  leaseholds  ;  and  that  the 
Lterests  of  the  remaindermen  must  be  regarded  is  shewn  by 
ct.  22,  which  provides  (sub-sect.  5)  that  uninvested  capital  money 
ising  under  the  Act  "  shall,  for  all  purposes  of  disposition,  trans- 
ission,  and  devolution,  be  considered  as  land,  and  the  same  shall 
'  held  for  and  go  to  the  same  persons  successively,  in  the  same 
:  anner  and  for  and  on  the  same  estates,  interests,  and  trusts,  as 
i.e  land  wherefrom  the  money  arises  would,  if  not  disposed  of, 
Jive  been  held  and  have  gone  under  the  settlement."    Sect.  53 
Vol.  XXX.  A'  1 
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CHITTY,  J.  also  provides  that  a  tenant  for  life  shall,  in  exercising  any  power 
!885       under  the  Act,  "  have  regard  to  the  interests  of  all  parties  en- 
titled  under  the  settlement,  and  shall,  in  relation  to  the  exercise 

JLn  T6 

Duke  of  thereof  by  him,  be  deemed  to  be  in  the  position  and  to  have  the 
bobough's   duties  and  liabilities  of  a  trustee  for  those  parties."    The  invest- 

^BvkvoT'  ment  ProPosed  °y  tne  tenant  for  life  wil1  so  seriously  interfere 
Mablbobough  with  the  rights  of  the  infant  remainderman  as  to  amount  to  a 
Mabjoei-    breach  of  trust,  and  as  such,  cannot  be  sanctioned  by  the  Court. 


BANKS. 


Ince,  Q.O.,  and  Willis  Bund,  for  the  trustees,  took  no  part  in 
the  argument. 

Macnaghten,  in  reply. 


Chitty,  J. : — 

This  is  an  application  relating  to  moneys  which  have  arisen 
from  the  sale  of  chattels  sanctioned  by  the  Court  under  the 
Settled  Land  Act,  sect.  37.    The  tenant  for  life  asserts  his  right 
to  have  the  money  laid  out  in  the  discharge  of  incumbrances  on. 
the  settled  estates.    It  has  been  argued,  however,  for  the  re- 
mainderman, first,  that  there  is  no  power  to  apply  the  money  in 
the  manner  asked ;  and,  secondly,  that  if  there  is  such  a  power, 
and  the  tenant  for  life  has  it,  the  tenant  for  life  is  a  trustee 
under  sect.  53,  and  that  it  would  be  a  breach  of  trust  on  his  part 
which  the  Court  will  not  sanction,  to  have  the  money  applied  ii 
discharging  incumbrances  affecting  the  land.    The  argument  ii  j 
based  on  this,  that  the  settlement  of  the  chattels,  which  is  on 
of  the  ordinary  kind,  is  such  that  the  infant  remainderman  will 
if  he  attains  twenty-one,  become  absolutely  owner  of  the  chattels 
and  it  is  said,  and  rightly  said,  that  if  the  money  is  applied  i: 
discharging  the  incumbrances  upon  the  estates,  which  wer 
settled  by  the  same  settlement,  the  result  will  be  that  the  mone 
will  accrue  to  the  persons  taking  under  the  settlement  as  a  who] 
— that  is  to  say,  that  the  infant  remainderman  will,  on  attainin 
twenty-one,  be  only  entitled  to  lands  discharged  from  the  ii 
cumbrances,  to  the  extent  that  the  money  is  properly  applie 
and  that  the  result  will  be  to  alter  the  devolutions  of  the  pr| 
perty.    The  contention  of  the  remainderman  as  to  the  result  ai 
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effect  of  the  transaction  is  correct.    Now,  the  Settled  Land  Act  CHITTY,  J. 

certainly  has  made  a  very  great  alteration  in  the  law.    I  would  1885 

go  so  far  as  to  say  that  it  has  created  a  revolution.    Certainly  it      jn  re 

has  displaced  all  those  old  ideas  with  regard  to  real  estate  to 

which  conveyancers  and  judges  and  others  were  attached,  by  borough's 
J  .  J     to  J  Settlement. 

j  putting  very  extensive  powers  into  the  hands  of  a  person  who    DlJKB  Qp 

had  previously  only  been  looked  upon  as  a  usufructuary,  viz.,  the  Marlborough 

1  tenant  for  life.    The  tenant  for  life  has  very  extensive  powers  Marjori- 

conferred  upon  him  by  this  Act.    Speaking  for  myself,  when  I  BANKS- 

have  to  deal  with  an  Act  of  Parliament  of  this  kind,  I  think  the 

j  right  way  is  to  read  the  Act  with  great  care,  and  not  to  approach 

it  with  a  mind  imbued  strongly  with  the  prejudices  of  old 

doctrine,  and  by  means  of  such  prejudices  to  cut  down  and  impair 

the  utility  of  the  Act.    To  my  mind  it  is  the  duty  of  the  Court 

to  give  effect  to  the  intention  of  the  Legislature  as  shewn  on  the 

face  of  the  Act  of  Parliament  itself.    The  Act  is  an  Act,  not 

merely  for  "  facilitating  sales  and  leases  and  other  dispositions  of 

settled  land,"  but  also  an  Act  "  for  promoting  the  execution  of 

improvements  thereon."    The  question  before  the  Court  turns 

mainly  upon  sect.  37.    The  power  to  sell  personal  chattels  given 

by  that  section  is  not  an  absolute  power.    It  cannot  be  exercised 

without  an  order  of  the  Court,  which  has  been  obtained  in  this 

case. 

Now  the  Legislature  knew  well  that  in  settlements  of  land  there 
are  to  be  found  settlements  of  chattels  also,  which  settlements  are 
so  framed  as  to  annex  the  chattels  to  the  land  so  far  as  the  rules 
of  law  and  equity  will  permit  of  it,  and  those  rules  will  not 
permit  the  devolution  of  the  property  beyond  a  tenant  in  tail  by 
purchase,  attaining  twenty-one.  That  the  Legislature  was  aware 
of  that,  and  had  that  in  mind  is  shewn  by  the  express  language 
of  sect.  37.  Beyond  all  question  the  primary  intention  of  the 
settlors  of  chattels  was  to  annex  them  to  the  land  altogether, 
and  make  them  follow  all  the  devolutions.  But  that  intention 
could  not  be  lawfully  carried  into  effect ;  the  law  of  perpetuities 
stepped  in — a  peculiar  law  with  regard  to  personalty  as  dis- 
tinguished from  realty,  and  therefore  the  settlements  were  made, 
as  in  this  case,  carrying  the  personalty  with  the  land  as  far  as 
could  be. 

K  2  1 
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OHITTY,  J.     [After  reading  sect.  37,  sub-sect.  2,  his  Lordship  proceeded  :— } 
1885  Now,  to  my  mind  it  is  plain  upon  that  section  that,  having  regard 

to  sub-sect.  1,  and  contrasting  it  with  sub-sect.  2,  the  Legislature 
^arl°F    118,(1  before      tne  yeiT  ProPosition>  tnat  tne  application  of  the 
borough's   proceeds  of  the  sale  of  chattels  under  the  other  parts  of  the  Act 
Settlement.  effect  work  a  different  devolution  in  point  of  title, 

Duke  op  m 

Marlborough  because  this  second  power,  which  is  to  invest  in  the  purchase  of 
Marjori-    other  chattels,  contains  expressly  the  word  "  devolving,"  shewing 
banks.  ^e  chattels  if  bought  are  to  devolve  as  the  chattels  sold, 

but  in  regard  to  the  earlier  part  of  the  section  the  money  which 
is  to  be  treated  as  capital  money  arising  under  the  Act  is  to  be 
"paid,  invested,  applied,  or  otherwise  in  like  manner  in  all 
respects  as  capital  money  arising  under  the  Act."  That  brings  me 
at  once  to  sect.  2,  sub-sect.  3,  in  which  si  land  "  is  not  denned,  but 
"  settled  land  "  is.  Passing  to  sect.  2,  sub-sect.  9,  "  capital  money 
arising  under  this  Act,  and  receivable  for  the  trusts  and  purposes 
of  the  settlement,  is  in  this  Act  referred  to  as  capital  money 
arising  under  this  Act."  Sect.  21  provides  how  capital  money 
arising  under  the  Act  is  to  be  invested  or  otherwise  applied. 
First,  in  the  investment  in  Government  or  other  securities,  and 
then  the  capital  would  retain,  so  invested,  the  nature  of  personalty. 
Then  (sub-sect,  ii)  "  in  discharge,  purchase,  or  redemption  of  in- 
cumbrances affecting  the  inheritance  of  the  settled  land."  Now 
what  is  the  settled  land  with  reference  to  this  settlement  ?  Why 
plainly,  taking  sect.  37  and  applying  it  to  this  settlement,  which 
is  in  the  usual  form,  the  settled  lands  are  the  freeholds  with  which 
the  chattels  devolve.  That  was  plainly  therefore  one  of  the  pur- 
poses to  which  the  capital  money  arising  from  the  sale  of  chattels 
might  be  applied.  Then  there  are  other  purposes :  (sub-sect,  vi.) 
is  "  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the 
settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life."  So  far  as  that  authorizes  the  purchase  of 
the  reversion  in  fee  of  leaseholds,  held  for  years,  there  will  be  an 
alteration  of  the  devolution  in  the  title.  Then,  further,  the  money 
may  be  invested  in  the  purchase  of  land  in  fee  simple  or  of  lease- 
hold land  held  for  sixty  years.  Again,  money  arising  from  the 
sale  of  freeholds  may  be  invested  in  the  purchase  of  long  leasehold 
terms,  and  by  sub-sect,  xi  "  in  any  other  mode  in  which  money 
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produced  by  the  exercise  of  the  power  of  sale  in  the  settlement  is  CHITTY,  J. 

applicable  thereunder."    So  far  it  seems  to  me  to  be  unquestion-  1885 

able  that  the  referential  words  in  sect.  37,  sub-sect.  2,  viz.,  "  paid,  jnre 

invested,  or  applied  and  otherwise  dealt  with  in  like  manner  in 

all  respects  as  by  this  Act  directed  with  respect  to  other  capital  borough's 

•  •  ,       ,  .     .      ,,        ,  ,        •  ,  .  ,  Settlement. 

money  arising  under  this  Act    would  embrace  the  various  modes  dukeof 

of  payment,  investing,  application,  and  dealing  with  money  which  Marlborough 
are  to  be  found  in  sect.  21.    [His  Lordship  after  referring  to  Marjori- 
sect.  22,  proceeded  : — ]  banks. 

It  is  to  my  mind  clear  that  a  direction  for  the  application  of 
the  money  according  to  the  terms  of  sect.  21  is  to  be  made  by 
the  tenant  for  life  in  a  case  like  this,  where  the  money  is  not  in 
Court.  Some  reliance  was  placed  upon  sect.  22,  sub-sect.  5,  on 
behalf  of  the  infant  remainderman.  Capital  money  arising  under 
this  Act  while  remaining  uninvested  or  unapplied  is  to  be  con- 
sidered as  land,  and  go  to  the  same  persons  successively  in  the  same 
manner,  &c,  as  the  land  wherefrom  the  money  arises  would,  if  not 
disposed  of,  have  been  held  and  have  gone  under  the  settlement. 
That  section  has  no  application  of  course  to  the  case  where  the 
money  has  been  applied  in  the  execution  of  any  of  the  improve- 
ments. Sect.  21  may  be  taken  in  connection  with  sect.  25,  which 
applies  only  to  capital  money  before  it  is  definitely  laid  out,  and 
only  to  money,  as  I  read  it,  which  has  arisen  from  lands,  and 
would  not  apply  to  the  case  of  chattels,  because,  in  my  opinion, 
sect.  37  is  intended  to  be  an  exhaustive  system  of  law  in  regard  to 
them,  except  of  course  so  far  as  there  are  in  sect.  37  these  words 
of  reference  carrying  the  Court  to  the  other  parts  of  the  Act. 
Then  sect.  34  was  relied  on,  but  that  section  does  not  apply  to 
chattels  which  are  sold.  It  deals,  amongst  other  things,  with 
leases  for  years,  and  is  so  framed  as,  when  they  are  sold,  to  pre- 
serve the  respective  rights  of  the  parties  claiming  under  the  set- 
tlement, but  that  has  nothing  to  do  with  sect.  37  or  with  chattels 
which  are  sold.  Now,  up  to  this  point  it  appears  to  me  to  be 
plain  that  the  tenant  for  life  has  the  right  in  such  a  case  as  this 
to  require  that  the  capital  money  which  has  arisen  from  the  sale 
of  the  chattels  shall  be  applied  in  discharge  of  incumbrances 
affecting  the  land  settled,  i.e.,  the  freehold  land  with  reference 
to  which  the  chattels  are  settled,  and  to  which,  so  far  as  the  law 
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CHITTY,  J.  permits,  the  chattels  have  been  annexed.    Then  comes  sect.  53, 

1885       on  which  it  was  argued  that  the  tenant  for  life  was  a  trustee  of 

■fo7e      his  power,  and  that  it  would  be  a  breach  of  trust  on  his  part  to 

^arl^    exercise  this  power  so  as  in  substance  to  defeat  partially — because 

borough's   it  is  not  wholly — the  interest  of  the  remainderman.    The  argu- 
Settlement.  . 
Duke  of    ment  for  the  infant  was  really  based  upon  this,  that  the  tenant 

Marlborough  for  |g  not  have  regard  to  the  interest  of  all  the  parties 
Marjori-  interested  under  the  settlement,  looking  at  them  as  the  head  of 
BANKS'  the  family  would,  but  that  he  is  to  have  regard  to  the  peculiar 
interests  of  some  particular  person  who  takes  in  remainder.  He 
ought  to  have  regard,  it  was  said,  to  the  circumstance  that  if  the 
money  is  thus  applied  the  infant  tenant  in  tail  will,  if  he  attains 
the  age  of  twenty-one,  become  absolutely  entitled,  and,  that  being 
so,  it  would  be  inequitable  and  a  breach  of  trust  to  prevent  that 
absolute  title  from  vesting.  But  it  appears  to  me  that  the  right 
view  is  that  the  tenant  for  life  is  to  have  regard  to  the  interest  of 
all  parties.  A  good  illustration  of  what  was  meant  could  be 
taken  from  a  similar  case  to  the  present,  which  came  before  me  in 
Chambers.  A  large  landed  estate  in  a  state  of  bad  cultivation, 
and  producing  low  rents  at  the  present  time  of  agricultural  de- 
pression (and  it  is  well  known  historically  that  the  agricultural 
depression  brought  about  this  Act  of  Parliament)  is  in  the  pos- 
session of  a  tenant  for  life  under  a  settlement  also  comprising 
valuable  pictures.  The  tenant  for  life  is  really  unable  to  dis- 
charge his  duties  towards  the  land  effectually.  The  rents  are 
comparatively  small ;  the  rents  have  been  reduced ;  the  farm 
houses  are  getting  out  of  repair ;  and  there  is  a  difficulty  in 
finding  anybody  to  take  the  property.  In  this  state  of  things 
the  tenant  for  life  sometimes  finds  hanging  on  his  walls  pictures 
of  very  great  value.  Sometimes  it  happens  that  he  does  not  care  j 
very  much  for  pictures.  There  is  a  large  and  valuable  property 
in  the  shape  of  heirlooms,  and  that  can  be  converted  into  money. 
He  obtains  the  sanction  of  the  Court,  and  he  turns  them  into  ; 
money.  Now,  as  the  head  of  the  family,  and  having  regard  to! 
the  interests  of  all  parties  under  the  settlement,  would  it  be  a 
breach  of  trust  for  him,  within  the  meaning  of  this  Act,  and  read-; 
ing  it  fairly,  to  apply  the  moneys  thus  arising  for  the  benefit  oil 
the  settled  land  in  improving  the  land,  and  doing  the  various 
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things  which  are  mentioned  in  sect.  25,  or  in  discharging  the  CHITTY,  J. 
incumbrances,  the  interest  of  which  in  many  cases  greatly  exceeds  1885 
the  rent  or  profit  that  is  to  be  got  from  the  land.  It  seems  to  me 
if  he  did  that,  that  so  far  from  it  being  fairly  said  that  he  disre-  ]l^^Ior 
garded,  he  would  be  really  regarding  the  true  interests  of  the  borough's 
persons  entitled  under  the  settlement.    That  is  the  case  here,    duke  of 
and  I  think  that  the  application  of  the  money  arising  from  the  Maelbokough 
chattels  in  the  improvement  of  the  land  is  just  one  of  those  things  Maejoki- 
which  the  Legislature  intended.  I  put  the  case  of  investments  in  EANKS- 
improvements  perhaps  as  a  stronger  one  than  that  of  discharge 
of  incumbrances,  but  I  think  that  to  discharge  the  incumbrances 
which  often  carry  greater  interest  than  the  rent,  and  therefore 
make  a  greater  burden  on  the  person  who  takes  the  land  in  suc- 
cession, is  an  exercise  of  the  powers  with  regard  to  the  interests 
of  all  persons  entitled  under  the  settlement,  although  it  may 
operate  in  some  degree  to  the  detriment  of  some  particular  person. 
I  therefore  hold  that  the  tenant  for  life  is  entitled  to  do  this. 


Minute  of  Order  : — The  Court  being  of  opinion  that  the  money  in  question 
may  be  laid  out  in  the  discharge  of  the  mortgages  affecting  the  inheritance  of 
freehold  lands  now  subject  to  the  trusts  of  the  settlement  of  the  14th  of  July, 
.1.866,  without  keeping  the  charges  alive  :  Order  on  summons  accordingly. 

Solicitors  :  Spencer  Whitehead,  for  Milward  &  Co.,  Birmingham  ; 
Hunters,  Givatkin,  &  Haynes. 

P.  Gr.  A.  W. 
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chitty,  J.  In  re  SIR  J.  RIVETT-CARNAC'S  WILL. 

Title  of  Dignity  or  Honour  —  Incorporeal  Hereditament  —  Land — Heirlooms 


30. 


June  13,  20,  devolving  with  Dignity  —Sale  of  Heirlooms  —  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  2,  subs.  10,  ss.  37,  58— Statute  De  Bonis  (13  Ed.  1) 
 Statute  Westminster  Second  [Bevised  Ed.  Statutes,  vol.     p.  41]. 

A  dignity  or  title  of  honour,  as  an  incorporeal  hereditament,  is  "  land  " 
within  the  meaning  of  the  37th  section  of  the  Settled  Land  Act,  1882. 

When  a  dignity  is  limited  to  the  heirs  of  the  body,  then,  although  no 
place  be  named  in  the  creation  of  the  title,  the  dignity  is  within  the 
statute  Be  Bonis,  and  descendible  as  an  estate  tail,  and  the  patent  does  not 
create  a  fee  simple  conditional. 

There  is  no  difference  in  these  respects  between  a  baronetcy  and  other 
descendible  dignities. 

The  resolution  reported  12  Eep.  81,  held  to  be  overruled. 
The  Settled  Land  Act,  1882,  does  not  enable  a  limited  owner  to  sell  any 
property  which,  when  vested  in  a  tenant  in  fee  simple,  is  by  law  inalien- 
able. 


Adjourned  summons. 

Sir  James  Bivett-Carnac,  late  of  BooJccliffe  House,  in  the  county 
of  Southampton,  who  was  created  a  baronet  in  1836  by  a  patent 
which  limited  the  dignity  to  him  and  the  heirs  male  of  his  body 
without  naming  any  place,  by  his  will,  dated  the  12th  day  of 
August,  1813,  gave  and  bequeathed  the  service  of  plate  formerly 
presented  to  him  by  the  inhabitants  of  Bombay  to  trustees  upon 
trust  to  permit  the  same  to  be  used  and  enjoyed  as  or  in  the 
nature  of  an  heirloom,  so  far  as  the  rules  of  law  and  equity  would 
permit,  by  such  heir  male  of  his  body  for  the  time  being  as  from 
time  to  time,  under  and  by  virtue  of  the  letters  patent  granted  to 
the  testator  by  his  late  Majesty  King  William  the  Fourth,  and 
the  limitations  therein  contained,  should  have  inherited  and  be 
actually  entitled  to  his,  the  testator's,  title  and  dignity  of  a  baronet, 
but  so  nevertheless  that  no  person  who  should  be  in  the  enjoy- 
ment of  his  said  title  and  dignity  should  be  entitled  to  a  greater 
interest  in  the  said  service  of  plate  than  a  life  interest  therein, 
until  the  expiration  of  twenty-one  years  after  the  decease  of  the 
survivor  of  all  persons  then  in  esse  who  by  possibility  might 
succeed  to  his  said  title  and  dignity.  And  the  testator  directed 
that  the  said  service  of  plate  should  vest  absolutely  in  such  person 
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as  at  the  expiration  of  twenty-one  years  after  the  decease  of  all  CHITTY,  J. 
persons  then  in  esse  who  by  possibility  might  succeed  to  his  said  1885 
title  and  dignity  should  be  in  the  enjoyment  of  his  said  title  and      jn  re 
dignity,  and  that  in  case  of  the  failure  of  issue  of  his  body  capable  ^Iq^^^^stt 
of  inheriting  his  said  title  and  dignity  before  the  period  therein-  Will. 
before  prescribed  for  the  absolute  vesting  of  the  said  service  of 
plate,  the  said  service  of  plate  should  go  to  and  absolutely  vest 
as  a  transmissible  interest  in  the  person  who  should  last  have 
enjoyed  his  said  title  and  dignity.   The  testator  died  on  the  26th 
day  of  January,  1846,  and  on  his  death  the  baronetcy  descended 
to  his  eldest  son,  the  late  Sir  John  Bivett-Carnac,  Bart.,  who 
died  on  the  4th  day  of  July,  1883,  and  on  whose  death  the 
baronetcy  descended  to  the  applicant,  Sir  James  Henry  Sproule 
Bivett-Carnac,  as  being  the  eldest  son  of  the  late  Sir  John  Bivett- 
Carnac. 

At  the  time  of  the  testator's  decease  there  were  three  persons 
in  esse,  and  no  more,  who  could  by  possibility  succeed  to  the 
baronetcy,  that  is  to  say,  the  testator's  eldest  son,  the  said  Sir 
John  Bivett-Carnac,  his  second  son,  William  John  Bivett-Carnac, 
who  died  on  the  9th  day  of  July,  1874,  and  his  third  son,  Charles 
Forbes  Bivett-Carnac,  who  was  still  living. 

This  was  an  application  under  the  Settled  Land  Act,  1882,  on 
behalf  of  Sir  James  Henry  Sproule  Bivett-Carnac,  that  the  service 
of  plate  settled  by  the  above-mentioned  will  might  be  sold  under 
the  direction  of  the  Court. 

It  appeared  from  the  evidence  that  the  service  of  plate  was  of 
a  massive  description,  and  suitable  only  for  use  in  a  large  establish- 
ment maintained  at  very  considerable  expense,  and  that  there  was 
no  prospect  of  the  applicant  or  his  successor  in  the  title  ever 
being  in  a  position  to  keep  up  such  an  establishment  or  to  make 
any  practical  use  of  the  plate,  and  consequently  that  when  the 
plate  should  become  vested  absolutely  in  any  person  entitled 
under  the  will  it  would  be  sold,  and  that  unless  the  sale  thereof 
was  now  authorized  by  the  Court,  the  plate  would  for  more  than  a 
period  of  twenty-one  years  to  come  be  a  source  of  useless  ex- 
pense by  reason  of  the  necessity  of  paying  for  the  housing  and 
insurance  thereof  without  being  of  any  value  whatever  to  any 
person. 
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€HITTY,  J.      Macnaghten,  Q.C.,  and  E.  B.  Michell,  in  support  of  the  applica- 
1885  tion. 

Sir  /eivett-     J.  G.  Wood,  for  the  trustees  of  the  will : — 

Carnac's 

Will.  The  baronetcy  was  granted  to  Sir  James  Bivett-Camac  and  the 
heirs  male  of  his  body  in  1836,  and  he  was  not  created  a  baronet 
of  any  particular  place,  and  that  being  so,  I  submit  that  the 
baronetcy  is  not  an  incorporeal  hereditament  within  the  meaning 
of  the  Settled  Land  Act,  1882, 

The  present  baronet  is  not  tenant  in  tail  of  the  dignity,  or 
otherwise  entitled  to  exercise  the  powers  of  a  tenant  for  life 
within  the  meaning  of  the  58th  section  of  the  Act.  The  dignity 
was  merely  personal,  and  not  within  the  statute  Be  Bonis,  and 
consequently  Sir  James  Rivett-Carnac  took  a  fee  simple  con- 
ditional, and  not  an  estate  tail  in  the  baronetcy,  and  on  the  birth 
of  issue  male  he  became  entitled  to  the  baronetcy  in  fee  simple, 
for  it  has  been  held  that  if  the  king  grants  a  dignity  to  one  and 
the  heirs  male  of  his  body,  without  naming  any  place,  the  grantee 
shall  have  a  fee  conditional  and  not  an  estate  tail  as  he  would 
have  if  a  place  had  been  mentioned,  and  this  was  adjudged  in  the 
case  of  a  baronet  (1). 

Macnaghten,  in  reply  : — ■ 

We  submit  that  a  dignity  or  title  is  an  incorporeal  heredita- 
ment within  the  meaning  of  sub-sect.  10  of  sect.  2  of  the  Act  of 
1882. 

The  naming  a  place  is  not  essential  to  the  creation  of  a  dignity. 
The  case  reported  by  Lord  Coke  (1)  was  overruled  in  the  case  of 
Bex  v.  Knotty s  (2),  where  Holt,  L.C.J.,  says  that  naming  a  place 
is  not  essential  to  the  creation  of  a  dignity,  and  he  mentions  the 
Earldom  of  Bivers  as  an  example.  In  Earl  Ferrers'  Case  (3)  it 
was  held  that  a  dignity,  whether  it  be  granted  of  a  place  or  not, 
is  a  tenement  within  the  statute  Be  Bonis,  and  is  not  forfeited  on 
an  attainder  for  felony. 

A  dignity  or  title  of  honour  is  not  a  chattel  but  a  tenement, 
and  titles  of  honour  are  real  estate,  because  in  ancient  times  such 

(1)  12  Rep.  81.  (2)  1  Ld.  Raym.  10. 

(3)  2  Eden.  373. 
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titles  were  annexed  to  the  ownership  of  various  lands,  and  were  CHITTY,  J. 
considered  incorporeal  hereditaments,  wherein  a  person  might  1885 


The  question  is  whether  the  present  Baronet  has  under  the 
37th  section  of  the  Settled  Land  Act,  1882,  power  to  sell  the 
chattels  with  the  sanction  of  the  Court. 

The  chattels  are  personal  chattels  and  are  so  settled  as  to 
devolve  with  the  dignity  "  so  as  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  dignity." 
The  person  in  whom  they  will  so  far  vest  is  not  yet  ascertained, 
but  the  present  Baronet  is  entitled  to  enjoy  them  during  his  life. 

The  first  point  is  whether  a  dignity  which  descends  to  the 
heirs  general  or  heirs  of  the  body  is  "  land  "  within  the  meaning 
of  the  Settled  Land  Ad,  1882. 

By  the  10th  sub-section  of  the  2nd  section  of  the  Act  it  is 
enacted  that  in  the  Act  "  land  "  includes  incorporeal  heredita- 
ments. Unquestionably  a  dignity  which  descends  to  the  heirs 
general  or  the  heirs  of  the  body  is  in  law  an  incorporeal  heredita- 
ment, whether  the  dignity  does  or  does  not  concern  lands  or  a 
certain  place.  The  enactment  is  absolute  and  without  any  quali- 
fication, such,  for  instance,  as  occurs  in  the  interpretation  clauses 
of  the  3  &  4  Will.  4,  c.  27,  c.  74,  c.  106,  and  other  Acts  of  Par- 
liament. No  sufficient  reason  can  be  adduced  from  the  other 
parts  of  the  Act  for  cutting  down  the  well-known  legal  meaning 
of  the  technical  term  "incorporeal  hereditaments,"  and  I  con- 
sider that  I  am  not  at  liberty  by  implication  or  otherwise  to 
introduce  any  qualifications  modifying  the  clear  and  unambiguous 
language  of  the  interpretation  clause;  a  consideration  of  the 
37th  section  of  the  Act  of  1882,  so  far  from  suggesting  any  fair 
ground  for  restricting  the  meaning  of  the  term  "  incorporeal 
hereditaments,"  affords  reasons  for  giving  full  effect  to  the  term. 
The  section  is  an  isolated  enactment  relating  to  personal  chattels 
in  an  Act  primarily  dealing  with  land.    The  enactment  was 


have  a  freehold  estate  (1). 


In  re 

SlE  J.  ElVETT- 

Caenac's 
Will. 


Chitty,  J. : — 


(1)  Williams  on  the  Law  of  Keal  Property,  3rd  Ed.  p.  8 ;  Cruise,  Digest, 
vol.  iii.  p.  145. 
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CHITTY,  J.  passed  to  remedy  the  mischief  which  arose  in  D'Eyncourt  v.  Gre~ 
1885       gory  (1),  where  it  was  decided  that  the  Court  had  no  jurisdiction, 
either  under  the  Settled  Estates  Act  or  otherwise,  to  order  or  sanc- 

Sir  J.  Rivett-  t[on  the  sale  of  settled  personal  chattels,  notwithstanding  that  in 
Will.  the  circumstances  of  the  case  no  benefit  was  being  derived,  or  in 
all  probability  would  be  derived,  from  the  chattels  by  any  of  the 
persons  interested.  The  chattels  in  that  case  consisted  of  furni- 
ture of  great  magnificence,  and  were  not  only  wholly  unsuited  to 
the  mansion-house,  but  were  of  such  magnitude  that  the  mansion- 
house  would  not  hold  them,  and  they  had  to  be  stored  away  in 
a  barn.  It  was  necessary  to  obtain  a  private  Act  of  Parliament 
authorizing  the  sale,  and  this  was  subsequently  obtained  on  a  bill 
sanctioned  by  the  Court,  and,  of  course,  at  considerable  expense 
to  the  persons  interested.  It  seems  to  me-  that  the  mischief  is 
the  same  whether  the  chattels  are  annexed  by  the  settlement  to 
land  or  to  a  dignity,  the  sanction  of  the  Court  being  in  either 
case  required  as  a  protection  against  a  sale  not  justified  by  the 
circumstances.  In  the  case  before  me  no  question  has  been 
raised,  or  could  properly  be  raised,  as  to  the  propriety  of  a  sale  of 
the  chattels.  They  consist  of  a  valuable  service  of  plate.  The 
greater  part  of  the  plate  is  of  a  massive  description,  and  suitable 
for  use  only  in  a  large  establishment  maintained  at  considerable 
expense.  There  is  no  prospect  that  the  present  Baronet  or  his 
immediate  successors  will  ever  be  able  to  keep  up  such  an 
establishment  or  to  make  any  practical  use  of  the  plate.  It  is 
now  stowed  away  in  the  strong  room  of  a  bank,  and  it  will  pro- 
bably remain  there  for  years  to  come,  useless  to  the  persons 
interested,  and  at  an  expense  for  storing  and  insurance. 

As  a  reason  for  cutting  down  the  meaning  of  the  term  "  incor- 
poreal hereditaments,"  it  was  objected  that  if  the  term  was  held 
to  include  a  dignity  then  the  present  Baronet  would  be  entitled 
to  sell  the  baronetcy  itself.  But  the  answer  to  this  objection  is 
obvious.  The  Act  only  confers  on  tenants  for  life,  or  other 
limited  owners,  a  power  of  sale  and  other  powers  possessed  by  an 
absolute  owner ;  and  it  does  not  make  saleable  or  alienable  that 
which  in  its  nature  is  unsaleable  and  inalienable. 

It  occurred  to  me  during  the  argument  whether  a  purely 
(1)  3  Ch.  D.  635. 
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personal  annuity  granted  to  a  man  and  his  heirs  general,  or  to  CHITTY,  J. 
a  man  and  the  heirs  of  his  body,  would  be  within  the  Act.   The  1885 
question  is  of  little  or  no  practical  importance,  because  the  grant  of      jn  re 
such  an  annuity  at  the  present  date  rarely  if  ever  occurs  ;  and  I  Sic1rn2?sTT" 
certainly  have  never  seen  or  heard  of  a  settlement  annexing  per-  WlLL- 
sonal  chattels  to  any  such  annuity.    I  leave  the  question  for 
decision  if  ever  it  should  be  raised — but  with  the  following  obser- 
vations. Such  an  annuity  is  not  within  the  statute  Be  Bonis,  and 
consequently  where  it  is  limited  to  a  man  and  the  heirs  of  his 
body,  he  takes  a  fee  simple  conditional  which  becomes  absolute 
on  the  birth  of  issue.  And  in  such  a  case  the  grantee  can  alienate 
the  annuity,  as  appears  from  the  case  of  Earl  of  Stafford  v.  Buck- 
ley (1),  and  the  case  of  Turner  v.  Turner  (2).   For  such  a  case,  or 
for  the  case  of  a  grant  to  heirs  general  (to  which  the  power  of 
alienation  is  of  course  incident)  there  was  no  need  of  a  statute 
conferring  powers  of  sale  and  the  like. 

The  next  point  is  this :  it  is  said  that  the  present  Baronet  is 
not  tenant  in  tail  of  the  dignity,  or  otherwise  entitled  to  exercise 
the  powers  of  a  tenant  for  life,  within  the  meaning  of  the  58th 
section.  It  appears  from  the  patent  granted  in  1836  to  Sir  James 
Bivett-Carnac,  and  the  heirs  male  of  his  body,  that  he  was  not 
created  baronet  of  a  place.  Hence  it  was  argued  that  the  dignity 
was  merely  personal,  and  not  within  the  statute  Be  Bonis ;  and 
consequently  that  Sir  James  Bivett-Carnae  took  a  fee  simple  con- 
ditional and  not  an  estate  tail  in  the  baronetcy  ;  and  accordingly 
that  on  the  birth  of  issue  male  he  became  entitled  to  the  dignity 
in  fee  simple.  This  chain  of  reasoning  depends  on  a  resolution 
reported  by  Lord  Coke  (3)  to  have  been  come  to  by  the  two  Chief 
Justices,  the  Chief  Baron,  and  the  Attorney  and  Solicitor-General. 
This  was  obviously  a  mere  statement  of  the  opinion  of  those 
learned  persons,  and  not  a  judicial  decision.  Its  authority  was 
overruled  in  Bex  v.  Knollys  (4)  and  in  Earl  Ferrers'  Case  (5), 
where  it  was  held  that  a  dignity,  whether  it  be  granted  of  a  place 
or  not,  is  a  tenement  within  the  statute  Be  Bonis,  and  consequently 
is  not  forfeited  on  an  attainder  for  felony.    It  was  in  reference  to 

(1)  2  Ves.  Sen.  170.  (3)  12  Eep.  81. 

(2)  1  Bro.  C.  C.  316,  325.  (4)  1  Ld.  Eaym.  10. 

(5)  2  Eden.  373. 
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CHITTY,  J.  Knotty  £  Case  (1)  that  Lord  Holt  made  his  celebrated  answer  be- 
1885      fore  the  Committee  and  at  the  Bar  of  the  House  of  Lords,  when  he 
declined,  as  there  was  no  writ  of  error  depending  before  the  House, 


Will.  In  Earl  Ferrers  Case  (2)  the  elaborate  argument  of  Parker,  C.B., 
upon  the  effect  of  the  attainder  was  adopted  by  the  Lord  Keeper, 
and  the  rest  of  the  Lords  concurred  or  acquiesced  in  the  opinion 
of  the  Lord  Keeper,  and  the  then  Earl  Ferrers  took  his  seat  in 
Parliament  as  Earl  Ferrers,  notwithstanding  the  attainder  of  his 
ancestor  for  felony.  So  that,  in  the  language  of  the  reporter,  the 
point  was  then  settled  by  the  highest  authority. 

These  decisions  that  a  dignity  though  not  granted  of  a  place  is 
a  tenement  within  the  statute  De  Bonis,  confirm  the  conclusion  at 
which  I  have  arrived,  that  such  a  dignity  is  an  incorporeal  here- 
ditament within  the  Settled  Land  Act. 


I  therefore  make  the  order. 


Solicitors  :  H.  A.  Graham  ;  A.  F.  &  B.  W.  Tweedie. 


(1)  1  Ld.  Kaym.  10. 


(2)  2  Eden.  373. 


g.  m. 
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NICOL  v.  NICOL. 

[1884.    K  588.] 

Husband  and  Wife — -Separation  Agreement — Beconciliation. 

A  husband  and  wife  when  before  the  Divorce  Court  agreed  that  if  judicial 
separation  was  decreed  the  wife  should  be  permitted  to  enjoy  during  her 
life  certain  furniture.  Judicial  separation  was  decreed,  and  the  wife  took 
possession  of  the  furniture.  The  husband  and  wife  afterwards  resumed 
cohabitation : — 

Held,  in  an  action  by  the  wife  to  recover  the  furniture,  that  the  agree- 
ment came  to  an  end  when  cohabitation  was  resumed : 

Held,  that,  as  the  wife  was  entitled  to  the  furniture  during  separation 
only,  she  took  nothing  under  20  &  21  Vict.  c.  85,  s.  25,  which  relates  to 
property  acquired  by  a  wife  during  separation. 

On  the  26th  of  February,  1880,  an  action  by  Mr.  G.  G.  Nicol 
against  Mrs.  Nicol  for  judicial  separation  upon  the  ground  of 
cruelty  on  her  part  came  on  for  hearing.  By  consent  the  jury 
was  discharged,  and  the  parties  agreed  that  the  case  should  be 
heard  by  the  Judge,  and  they  signed  an  agreement :  "  If  judicial 
separation  decreed,  following  terms  to  be  agreed  upon : — Mrs. 
Nicol  to  be  permitted  to  enjoy  during  her  life  the  use  of  all 
furniture  and  all  the  articles  of  every  kind  and  description  now 
in  No.  7,  Chichester  Terrace,  Brighton,  with  full  right  to  remove 
the  same  elsewhere  in  Great  Britain.  After  her  death  same  to 
revert  to  Mr.  Nicol,  or  his  representatives."  There  were  pro- 
visions for  taking  an  inventory,  and  for  Mrs.  Nicol  quitting  the 
house,  and  taking  another  if  she  chose ;  and  that  her  right  to 
enjoy  the  furniture  was  subject  to  the  condition  that  she  was 
not  to  interfere  with  or  annoy  Mr.  Nicol ;  and  there  were  other 
provisions  which  did  not  affect  the  question.  Judicial  separation 
was  decreed.  The  furniture  was  placed  in  the  possession  of  Mrs. 
Nicol,  who  afterwards  moved  to  another  house  in  Brighton.  In 
February,  1882,  she  went  to  reside  with  her  husband  under  cir- 
cumstances which,  in  the  opinion  of  the  Court,  shewed  as  strong 
a  case  of  reconciliation  and  renewal  of  cohabitation  as  well  could 
be.  In  July  following  they  again  separated.  Mrs.  Nicol  had 
considerable  property  besides. 


NORTH,  J. 
1885 

June  6,  8. 
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NOKTH,  J.     Mr.  Nicol  had  taken  possession  of  the  furniture,  and  Mrs.  Nicol 
1885       brought  this  action  to  recover  possession  of  it. 

Hilbery,  for  Mrs.  Nicol : — 

Three  questions  arise :  first,  whether  any  interest  passed  to 
Mrs.  Nicol  under  the  agreement ;  if  so  it  cannot  be  avoided  accord- 
ing to  20  &  21  Vict.  c.  85,  s.  25  ;  Secondly,  whether  the  agreement 
came  to  an  end  on  recohabitation ;  thirdly,  whether  what  took 
place  amounted  to  recohabitation.  On  the  first  point,  the  word 
"  property "  in  the  Act  has  the  widest  meaning  and  includes 
such  an  interest  as  this,  which  then  cannot  be  destroyed  by  reco- 
habitation:  Wood  v.  Manley  (1) ;  Johnson  v.  Lander  (2)  ;  In  re- 
Insole  (3) ;  In  re  Coward  and  Adams  Purchase  (4).  On  the 
second  point,  there  is  no  absolute  rule  that  recohabitation  puts 
an  end  to  an  agreement  on  separation,  as  that  must  depend  on 
the  intention  of  the  parties.  But  if  there  is  such  a  rule  the 
words  "  during  her  life  "  prevent  its  application  here  :  Bandle  v. 
Gould  (5) ;  Wilson  v.  Mushett  (6) ;  Charlesworth  v.  Holt  (7) ; 
Fletcher  v.  Fletcher  (8)  ;  Bateman  v.  Countess  of  Boss  (9)  ;  Webster 
v.  Webster  (10)  ;  Marquis  of  Westmeath  v.  Marchioness  of  West- 
meath  (11). 

Barber,  Q.C.,  and  Hadley,  for  Mr.  Nicol : — 

The  agreement  as  to  the  furniture  was  only  to  last  during  the 
separation,  and  came  to  an  end  when  they  resumed  cohabitation. 
Of  course  there  may  be  an  agreement  upon  a  separation  which 
would  not  in  all  its  parts  end  on  recohabitation,  but  this  agree- 
ment is  simply  to  extend  to  the  time  of  separation,  and  the  words 
"  during  her  life  "  are  properly  used,  and  are  subject  to  that 
limitation.  The  Act  20  &  21  Yict.  c.  85,  does  not  include 
property  coming  in  this  way. 

Hilbery,  in  reply  : — 

The  furniture  is  expressly  to  be  hers  during  her  life  and 

(1)  11  Ad.  &  E.  34.  (6)  3  B.  &  Ad.  743. 

,   (2)  Law  Eep.  7  Eq.  228.  (7)  Law  Kep.  9  Ex.  38. 

(3)  Ibid.  1  Eq.  470.  (8)  2  Cox,  99. 

(4)  Ibid.  20  Eq.  179.  (9)  1  Dow,  235. 

(5)  8E.&B.  457.  (10)  4  D.  M.  &  G.  437. 
(11)  1  Dow  &  C.  519. 
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without  any  reference  to  separation  or  reconciliation :  Crouch  v.  NORTH,  J. 

Waller  (1).    Hindley  v.  Marquis  of  Westmeaih  (2)  simply  decided  1885 

that  a  deed  contemplating  a  future  separation  is  void.  Nicol 


North,  J. : — 

In  this  case  a  question  arises  as  to  the  effect  and  meaning  of 
an  agreement  made  under  the  sanction  of  the  Judge  of  the 
Divorce  Court  at  a  time  when  an  action  by  the  husband  against 
he  wife  for  a  judicial  separation  on  the  ground  of  cruelty  by  the 
ife  to  the  husband  was  being  tried.  [His  Lordship  then  read 
he  agreement,  and  stated  what  had  been  subsequently  done  as 
o  the  furniture,  and  as  to  the  reconciliation.] 

The  question  then,  is,  what  is  the  effect  of  such  reconciliation 
nd  recohabitation  upon  the  instrument  of  separation. 

Now,  as  regards  that,  I  think  it  clearly  established  by  nume- 
ous  authorities  (no  case  in  any  way  conflicting  with  them),  that 
here  a  separation  arrangement  is  made  pure  and  simple,  that 
rrangement  is  for  the  term  of  the  separation,  and  for  no  longer, 
t  comes  to  an  end  when  the  separation  ends,  not  because  the 
act  of  reconciliation  or  recohabitation  makes  it  void,  but  it  dies  a 
latural  death.  The  agreement  was  to  provide  for  a  state  of  things 
yhich  has  come  to  an  end,  the  state  of  things  being  that  the 
>arties  were  living  separate  although  married.  When  they  live 
ogether  again  as  man  and  wife  the  state  of  things  is  totally 
ifferent,  and  the  arrangement  comes  to  an  end.  But  of  course 
t  may  be  the  case  that  the  terms  of  an  arrangement  may  not 
orm  merely  a  deed  of  separation,  but  may  have  a  much  wider 
cope.  The  parties  may  in  terms  say,  that  the  arrangement 
ciade  is  not  to  be  operative  during  separation  only,  but  shall 
ontinue  during  the  lives  of  the  parties  whether  there  is  a  recon- 
iliation  or  not.  Of  course,  if  they  do  that,  the  deed  is  not 
imply  what  is  generally  called  a  separation  deed,  but  it  is  a 
esettlement,  or  a  settlement  going  further  than  a  separation 
eed  pure  and  simple.  The  question  here  is,  whether  this  is 
eally  an  arrangement  providing  simply  for  what  was  to  occur 
uring  the  period  of  separation,  or  an  arrangement  which  was 
itended  to  be  permanent  during  the  lives  of  the  parties,  whether 

(1)  4  De  G.  &  J.  302.  (2)  6  B.  &  C.  200. 
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NORTH,  J.  reconciliation  did  or  did  not  take  place.     [His  Lordship  then 
1885       read  parts  of  the  agreement,  commenting  especially  on  the  fact 
that  the  furniture  was  provided  for  the  personal  use  and  enjoy- 
Xicol      ment  of  Mrs.  Nicol]    Looking  at  that  agreement  as  a  whole,  it 
  seems  to  me  clear  that  it  was  intended  to  operate  during  separa- 
tion, and  not  for  a  longer  time.    That  is  the  view  which  I  take 
on  the  terms  of  the  agreement  by  itself,  and  independently  of 
authority.    But  then  the  argument  is,  that  in  the  present  case 
upon  two  grounds  the  Plaintiff  is  entitled  to  succeed  ;  first  of  all, 
upon  the  ground  that  the  words  "  during  her  life  "  give  the 
Plaintiff  the  right  to  the  furniture  until  she  dies  ;  and,  secondly, 
that  the  25th  section  of  the  Divorce  and  Matrimonial  Causes  Act 
does  so. 

With  respect  to  the  words  "  during  her  life,"  they  of  course 
might  extend,  and  even  upon  the  construction  I  put  upon  the 
deed  would  extend,  to  the  termination  of  her  life,  because  pro- 
bably  it  was  not  contemplated  at  the  time  when  the  agreement 
was  entered  into  that  the  parties  might  come  together  again,; 
having  regard  to  the  circumstances  under  which  they  separated. 
Therefore  those  words  "  during  her  life  "  do  not  seem  to  me  by 1 
any  means  decisive  in  her  favour.    They  are  words  which  I  should  j 
have  expected  to  find  even  if  the  agreement  was  expressly  to 
come  to  an  end  upon  recohabitation,  although  no  doubt  it  might 
have  been  made  clearer  if  it  had  said  "  during  her  life  or  until 
earlier  determination  of  the  agreement."     But  I  do  not  think 
that  the  words  "  during  her  life  "  are,  as  I  find  them,  in  any  way 
conclusive. 

It  is  said  there  has  been  some  adjudication  upon  those  word?; 
in  Handle  v.  Gould  (1),  and  that  that  adjudication  has  been  actec 
upon  by  the  Lord  Chancellor  in  the  later  case  of  Crouch  x 
Waller  (2).  [His  Lordship  then  stated  the  facts  of  the  forme 
case  as  reported.]  The  Court  said  (3) : — "  This  cohabitatioi 
clearly  does  not  avoid  the  deed  under  the  express  proviso.  Tin 
question  then  arises,  whether  a  deed  so  framed  is  impliedly  avoidei 
by  such  cohabitation.  The  express  proviso  intimates  the  intentioi 
of  the  parties  to  have  been  that  the  deed  should  remain  in  fore 

(1)  8E.&B.  457.  (2)  4  De  GL  &  J.  302. 

(3)  8  E.  &  B.  468. 
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notwithstanding  cohabitation,  unless  the  cohabitation  was  accord-  NOETH,  J. 
nig  to  the  stipulated  formalities,  and  for  the  stipulated  period  of  1885 
time,  the  wife  being  left  at  liberty,  without  endangering  the  pro-  nicol 
vision  intended  for  her,  to  make  an  experiment  whether  she 

could  with  safety  and  comfort  cohabit  with  her  husband."    If  • 

the  judgment  had  stopped  there  the  case  of  course  would  have 
been  totally  different  from  the  present,  but  then  the  Court  went 
on  to  express  a  second  reason  for  deciding  as  it  did.  Mr.  Barber 
calls  it  an  obiter  dictum.  I  do  not  feel  at  liberty  to  say  it  is  so. 
It  is  one  of  two  grounds  which  are  given  by  the  Court  as  sufficient 
reasons  for  deciding  the  case  as  it  did ;  and  I  do  not  see  how  I 
can  say  that  one  of  those  more  than  the  other  is  an  obiter  dictum, 
or  that  both  are  obiter  dicta,  although  either  reason,  if  it  stood 
alone,  would  have  been  sufficient  for  the  conclusion  which  the 
Court  came  to.  The  Court  went  on  to  say  (1),  "  But,  if  there  had 
been  no  express  proviso  for  avoiding  the  deed  in  a  certain  manner, 
we  are  of  opinion  that,  looking  to  the  whole  scope  of  this  deed,  the 
covenant  to  pay  the  weekly  allowance  would  not  have  been  avoided 
by  the  reconciliation  and  cohabitation  of  the  husband  and  wife. 
It  is  not  merely  an  allowance  to  her  while  she  lives  separate  from 
her  husband :  it  was  absolutely  to  be  paid  to  her  by  way  of  a 
provision  during  the  term  of  her  natural  life,  not  being  sus- 
pended or  reviving  as  she  should  live  with  him  or  leave  him.  It 
is  therefore  a  post-nuptial  settlement  upon  her  by  her  husband, 
holding  out  no  temptation  to  her  to  separate  from  him ;  and  it  is 
as  little  liable  to  exception  as  a  covenant  to  pay  pin  money  in 
a  regular  marriage  settlement.  Jee  v.  Thurlow  (2),  Wilson  v. 
Mushett  (3),  and  Webster  v.  Webster  (4)  are  express  authorities  in 
support  of  the  view  we  have  taken  of  this  case."  The  Court  says 
it  has  come  to  that  conclusion  upon  the  deed  in  that  case.  The 
deed  is  not  fully  set  out,  but  I  do  not  find  anything  there  at  all 
corresponding  with  the  various  provisions  in  the  present  agree- 
ment. There  is  no  doubt  the  phrase  "  during  her  life  "  in  each 
of  the  two  cases,  but  the  reasons  which  lead  me  to  consider  in 
the  present  case  that  the  phrase  "  during  her  life  "  has  the  mean- 
ing I  have  given  to  it,  rest  upon  the  construction  of  a  document 

(1)  8E.&B.  468.  (3)  3  B.  &  Ad.  743. 

(2)  2  B.  &  C.  547.  (4)  4  D.  M.  &  G.  437. 
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NORTH,  J.  containing  terms  totally  different  from  anything  in  that  case. 
1885  That  case  again  is  stated  to  proceed  upon  three  cases  as  express 
^0h  authorities.  Webster  v.  Webster  (1)  was  one,  and  there,  as  I  read  it, 
Ntcoi      ^g  °pini°n  °f  tne  Court  is  clear  that  the  words  "  during  her 

  life  "  were  not  sufficient  of  themselves  to  give  the  wife  an  interest 

after  the  deed  was  put  an  end  to  by  recohabitation.  The  facts 
were  very  shortly  these : — [His  Lordship  then  stated  the  facts.] 

If  the  words  "  during  her  life  "  had  given  the  wife  in  that  case 
an  interest  down  to  the  time  of  her  death,  notwithstanding  the 
renewal  of  cohabitation,  the  question  to  be  decided  could  never 
have  arisen  at  all ;  but  it  is  also  clear  that  neither  the  counsel 
who  argued  the  case,  nor  Lord  Justice  Knight  Bruce,  nor  Lord 
Justice  Turner,  who  were  familiar  with  questions  of  this  kind, 
considered  that  the  fact  that  an  interest  was  given  to  her  during 
her  life  could  extend  her  right  to  have  it  till  the  end  of  her  life 
if  recohabitation  had  taken  place.  I  do  not  stop  to  read  the 
judgments,  but  that  case  seems  to  me  to  shew  clearly  that  the 
words  "  during  her  life  "  taken  alone  were  not  held  sufficient  to 
extend  it  to  the  end  of  her  life  notwithstanding  recohabitation; 
and  therefore  it  is  not  in  any  way  an  authority  for  the  second 
point  decided  by  the  Court  of  Appeal  in  Bandle  v.  Gould  (2). 
With  regard  to  the  first  point,  that  case  has  no  bearing  upon  it, 
because  the  first  point  turned  upon  the  special  language  of  the 
deed,  which  is  not  common  to  the  cases  cited. 

Two  other  cases  were  cited,  one  of  them  being  Wilson  v. 
Mushett  (3).  In  that  case  there  was  a  deed  made  upon  a  separa- 
tion between  the  parties,  and  the  deed  contained  the  clause  stated 
in  the  judgment  of  Lord  Tenter  den.  He  says  this  (4) :  "  One 
proviso  of  the  deed  is,  that  if  the  defendant  and  his  wife  shall 
thereafter  agree  to  cohabit  again,  such  cohabitation  shall  in  no 
way  alter  the  trusts  thereby  created,  but  they  shall  stand  valid, 
and  of  as  full  effect  to  all  intents  and  purposes,  as  well  during  such 
cohabitation,  as  in  case  they  again  live  separate."  He  then  said : 
"  And  it  is  said  that  this  is  inconsistent  with  other  parts  of  the 
instrument  of  separation.  But  I  do  not  see  the  objection."  There 
was  in  that  case  an  express  provision  that  the  deed  should 

(1)  4  D.  M.  &  a.  437.  (3)  3  B.  &  Ad.  743. 

(2)  8E.&B.  457.  (4)  Ibid.  751. 
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continue  and  not  stop,  even  although  cohabitation  was  renewed,  NORTH,  j. 
This  was  clearly  legal,  and  in  no  way  against  the  policy  of  the  1885 
law ;  and  there  was  no  reason  why  full  effect  should  not  be  given  Nicol 
to  it,  there  being  no  rights  of  creditors  or  anything  of  that  sort 

to  interfere  with  the  intention  of  the  parties  as  so  expressed ;  and   

it  was  in  fact,  so  far  as  regards  the  provision  during  the  time  the 
parties  were  apart,  a  separation  deed ;  but  so  far  as  it  provided 
for  what  was  to  take  place  afterwards,  it  was  not  a  separation  deed 
but  a  further  settlement. 

The  other  case  is  Jee  v.  Thurloiv  (1) ;  but  that  really  is  a  case 
wholly  distinct  both  from  the  other  cases  and  from  this  case. 
There  the  parties  agreed  to  live  separate,  and  the  husband  cove- 
nanted to  pay  an  annuity  to  his  wife  during  so  much  of  her  life  as 
he  should  live,  the  trustee  was  to  indemnify  the  husband  against 
the  wife's  debts,  and  she  was  to  release  all  claim  of  jointure,  dower, 
or  thirds.  It  was  held  that  the  deed  was  legal  and  binding,  and 
that  the  fact  of  the  wife  afterwards  having  taken  proceedings 
in  the  Ecclesiastical  Court  for  a  restitution  of  conjugal  rights, 
the  result  of  which  was  that  a  divorce  was  granted,  did  not 
put  an  end  to  the  covenant  in  the  deed  that  the  annuity  was 
to  be  paid  during  the  joint  lives.  If  in  that  case  there  had  been 
a  recohabitation,  then,  indeed,  the  point  I  have  to  deal  with  and 
the  point  dealt  with  in  Handle  v.  Gould  (2)  might  have  arisen ; 
but,  inasmuch  as  no  recohabitation  took  place,  the  only  point 
decided  was  that  the  ultimate  granting  of  the  divorce  after  the 
separation  had  taken  place  was  not  sufficient  in  itself  to  release 
the  husband  from  the  covenant  entered  into  to  pay  the  annuity. 
Those  three  cases  therefore  do  not  seem  to  me  to  carry  Handle  v. 
Gould  any  further  as  regards  the  point  I  have  to  deal  with,  and 
I  must  say,  comparing  that  decision  with  Webster  v.  Webster  (3), 
the  latter  case  being  a  decision  of  the  Court  of  Appeal,  if  I  had 
to  choose  between  the  two  I  should  certainly  prefer  to  follow  the 
decision  in  the  latter  case. 

Then  there  is  the  case  of  Crouch  v.  Waller  (4).  In  that  case  a 
separation  had  taken  place,  and  the  wife's  mother  brought  an 
action  against  the  husband  for  necessaries  supplied  to  the  wife. 

(1)  2  B.  &  C.  547.  (3)  4D.M.& G.  437. 

(2)  8  E.  &  B.  457.  (4)  4  De  G.  &  J.  302. 


150 


CHANCEEY  DIVISION. 


[VOL.  XXX. 


NORTH,  J.  The  matter  was  referred  to  arbitration,  and  under  that  reference  a 
1885       deed  was  executed  with  a  warrant  of  attorney,  under  which  an 
annuity  was  to  be  made  payable  to  the  wife  for  her  separate  use 
v-        "  durin^  her  life."    There  was  a  second  deed  in  that  case,  and  one 

NlCOL.  0 

  of  the  arguments  was  that  the  two  deeds  were  to  be  read  together, 

and  that,  inasmuch  as  the  second  deed  contained  provisions  which 
could  not  be  enforced,  therefore  the  two  deeds  were  coupled 
together,  and  must  stand  or  fall  together.  The  Court  took  a 
different  view ;  it  held  that  the  deeds  must  be  read  separately, 
and  that  the  deed  in  that  particular  case  was  one  under  which  the 
provision  created  by  it  was  not  only  during  the  separation  but  was 
intended  to  be  during  the  life  of  the  wife  whether  the  parties  came 
together  or  not,  and  the  Lord  Chancellor  points  out  in  his  judg- 
ment the  reason  for  it.  He  says  (1)  :  "The  annuity  is  given  to 
the  plaintiff  absolutely  for  her  life,  and  there  is  no  stipulation 
that  it  is  to  cease  upon  future  cohabitation.  On  the  contrary,  such 
an  event  seems  to  be  contemplated  in  the  provision  which  the  deed 
makes  of  an  annuity  for  present  and  future  children,  and  also  for 
the  application  of  the  rents  and  profits  after  the  death  of  the 
husband  and  wife  '  to  the  children  born  or  to  be  born.'  "  That  case 
therefore  is  wholly  different  from  the  present,  and  the  decision 
proceeded  on  the  fact  that  there  were  words  pointing  to  the  con- 
tinuance of  the  annuity  after  the  parties  had  lived  together* again. 
Then  the  Lord  Chancellor  says  this  :  "  I  may  say  with  the  Court 
in  Handle  v.  Gould  (2)  6  it  is  not  merely  an  allowance  to  her  while 
she  lives  separate  from  her  husband ;  it  was  absolutely  to  be  paid 
to  her  by  way  of  a  provision  during  the  term  of  her  natural  life, 
not  being  suspended  or  reviving  as  she  should  live  with  him  or 
leave  him.'  "  Now  that  is  adopting  the  phraseology  of  that  case  as 
applied  to  the  case  before  him :  but  it  is  not  any  expression  of 
opinion  as  to  the  second  ground  of  decision  in  Handle  v.  Gould. 
The  decision  in  Crouch  v.  Waller  (3)  therefore  does  not  interfere 
with  the  view  that  I  take  ;  and  besides,  I  must  say  again,  as  I ! 
said  before,  that  my  view  of  the  agreement  to  be  dealt  with  here 
is  that  it  contains  provisions  totally  different  from  those  in  the 
cases  which  have  been  cited  to  me,  all  pointing  to  this,  that  a  j 

(1)  4  De  G.  &  J.  313:  (2)  8  E.  &  B.  469. 

(3)  4  De  a.  &  J.  302.  . 
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separation  was  contemplated  to  continue  during  the  life  of  the  NORTH,  J. 
parties ;  and  that  what  was  within  their  contemplation  and  in-  1885 
tention  was  the  duration  of  the  separation,  and  not  a  settlement  Nicol 
I  which  was  to  continue  during  the  separation  and  afterwards.    I  ^C0L 

i  see  no  trace  whatever  from  beginning  to  end  of  any  intention  to   

settle  the  furniture  after  the  separation  came  to  an  end,  and  I 
I  do  not  believe  for  a  single  moment  that  anyone  thought  there 
was  any  chance  of  the  separation  coming  to  an  end. 

The  only  other  point  is  the  construction  of  the  25th  section  of 
\  the  Divorce  and  Matrimonial  Causes  Act,  20  &  21  Yict.  c.  85.  The 
j  provisions  of  that  section  are  these  :  "  In  every  case  of  a  judicial 
j  separation  the  wife  shall,  from  the  date  of  the  sentence  and  whilst 
[  the  separation  shall  continue,  be  considered  as  a  feme  sole  with 
respect  to  property  of  every  description  which  she  may  acquire 
or  which  may  come  to  or  devolve  upon  her ;  and  such  property 
may  be  disposed  of  by  her  in  all  respects  as  a  feme  sole,  and  on 
her  decease  the  same  shall,  in  case  she  shall  die  intestate,  go  as  the 
I  same  would  have  gone  if  her  husband  had  been  then  dead ;  pro- 
!  vided,  that  if  any  such  wife  should  again  cohabit  with  her  husband, 
j  all  such  property  as  she  may  be  entitled  to  when  such  cohabita- 
tion shall  take  place  shall  be  held  to  her  separate  use,  subject, 
however,  to  any  agreement  in  writing  made  between  herself  and 
her  husband  whilst  separate.," 

Now,  the  first  question  is  whether  it  can  be  said  that  this 
furniture  was  property  of  any  description,  which  she  might 
acquire,  or  which  might  go  to  or  devolve  upon  her  during  separa- 
tion. I  am  not  prepared  to  say  that  the  interest  she  acquired 
in  this  furniture  was  not  such  property.  Mr.  Barber  contends 
that  it  was  not.  I  think  that  her  interest  in  this  furniture 
was  such  as  would  come  within  this  section ;  but  what  is  the 
result  of  the  section  ?  What  the  section  says  is  this,  that  whatever 
property  she  acquires  is  to  be  disposed  of  by  her  as  a  feme  sole, 
on  her  death  to  go  as  if  her  husband  was  dead,  if  she  again  cohabits 
with  the  husband  it  is  to  be  held  for  her  separate  use  ;  that  means 
that  if  it  is  property  capable  of  being  so  held  it  shall  as  between 
herself  and  her  husband  be  so  held,  but  it  does  not  mean  that  if 
anything  is  given  to  her  for  her  life  only,  that  is  to  go  to  her 
representatives  after  her  death.  The  section  does  not  enlarge  her 
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estate  in  any  way,  it  is  merely  to  secure  her  having  what  the 
limitation  in  her  favour  gives  her ;  and  considering,  as  I  do,  that 
the  agreement  gives  her  the  enjoyment  of  the  furniture  during 
the  separation  and  no  longer,  as  soon  as  the  separation  comes  to 
an  end  there  is  nothing  left  on  which  this  clause  could  operate. 

Under  those  circumstances  the  action  fails  and  must  be  dis- 
missed with  costs. 

Solicitors  for  Plaintiff :  Camphell,  Reeves,  &  Hooper, 
Solicitors  for  Defendant :  Tyrrell  Lewis  &  Co. 

C.  M. 


NORTH,  J. 
1885 

NlCOL 

v. 

NlCOL. 
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In  re  DELTA  SYNDICATE,  LIMITED.  pearson, 
Ex  parte  EORDE.  1885 

Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25  [Bevised  Ed.  Statutes,  vol  xv.,      May  15. 
p.  628] — Paid-up  Shares — Numbers  of  Shares. 

A  contract  to  issue  fully  paid-up  shares  for  a  consideration  other  than 
money,  registered  under  the  Companies  Act,  1867,  s.  25,  need  not  specify 
the  numbers  of  the  shares. 

THE  DELTA  SYNDICATE,  LIMITED,  was  registered  on  the 
21st  of  April,  1884,  for  the  purpose  of  uniting  into  one  body  the 
shareholders  and  bondholders  of  two  companies. 

Mr.  Henry  Charles  Forde  was  the  holder  of  ten  bonds  of  the 
nominal  value  of  £100  each  of  the  Societe  Industrielle  Agricole,  a 
French  company,  and  one  of  the  two  companies  referred  to  above. 
In  answer  to  a  circular,  inviting  him  so  to  do,  he  filled  up  and 
signed  and  sent  to  the  directors  of  the  Delta  Syndicate,  Limited, 
a  printed  application  for  fully  paid-up  shares  in  the  Delta  Syndi- 
cate, Limited,  in  exchange  for  the  surrender  of  his  debentures, 
which,  together  with  a  form  of  acceptance  subsequently  filled  up 
on  behalf  of  the  company,  was  as  follows  : — 

"  Gentlemen, 

"  I  undertake  and  hereby  assent  to  the  surrender  of  my 
debentures  or  bonds  for  £1000  nominal  of  the  Societe  Indus- 
trielle Agricole  du  Delta  du  Nil,  particulars  whereof  are  under- 
noted,  in  consideration  for  shares  of  the  same  nominal  amount  to 
be  allotted  to  me  fully  paid-up  ;  and  I  consent  to  and  request 
that  this  application,  which  if  accepted  on  behalf  of  the  company 
in  terms  as  at  foot,  will  constitute  a  contract  to  be  registered  as 
and  for  a  contract  pursuant  to  the  25th  section  of  the  Companies 
Act,  1867,  and  this  my  application  for  such  shares  is  conditional 
upon  this  contract  being  registered  prior  to  the  allotment  of  such 
shares  to  me. 

"  The  bonds  held  by  me  are  for  £100  each,  and  are  Nos.  283  to 
292. 

"  Name  in  full :  Henry  Charles  Forde. 

"  Address  :  7,  Popes  Head  Alley,  London,  E.C. 

"  Profession  or  occupation :  Civil  Engineer. 

"  Signature,  Henry  C.  Forde. 
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"  The  company  hereby  accept  the  above  debentures,  and  agree 
to  allot  in  consideration  thereof  to  the  above-named 

"  Shares  No.  to  in  the  Delta  Syndicate,  Limited. 

"  Dated  24th  day  of  Nov.,  1884. 
"  For  the  Delta  Syndicate,  Limited. 

"  Fred  Walters,  Vice-Chairman. 

"  George  Forbes,  Secretary." 

On  the  22nd  of  October,  1884,  a  resolution  was  passed  at  a 
meeting  of  the  directors  of  the  Delta  Syndicate,  Limited,  autho- 
rizing "  Mr.  Frederick  Walters,  as  vice-chairman,  to  sign  on  behalf 
of  the  company  the  contracts  necessary  to  be  registered,  pursuant 
to  the  25th  section  of  the  Companies  Act,  1867,  at  the  foot  of  the 
applications  for  shares  in  exchange  for  bonds  of  the  Delta  du  Nil 
Company,  Limited." 

On  the  26th  of  November,  1884,  Mr.  Forde' s  application,  with 
a  number  of  other  such  applications,  having  been  duly  stamped 
and  signed  by  Mr.  Walters,  was  registered  at  the  Joint  Stock 
Companies'  Eegistry  Office  in  pursuance  of  sect.  25  of  the  Com- 
panies Act,  1867,  but  no  numbers  to  particularise  the  shares  were 
rilled  in. 

A  letter  of  allotment  was  subsequently  sent  to  Mr.  Forde,  and 
a  certificate  of  shares  in  the  Delta  Syndicate  was  sent  to  him  in 
exchange  for  his  bonds  of  the  Societe  du  Delta  du  Nil,  and  his 
name  was  placed  on  the  register  of  shareholders  of  the  Delta 
Syndicate. 

This  was  a  motion  under  sect.  35  of  the  Companies  Act,  1862,  to 
rectify  the  register  of  shareholders  of  the  Delta  Syndicate  by 
striking  out  the  name  of  Mr.  Forde,  on  the  ground  that  the  docu- 
ment registered  as  a  contract  did  not  specify  the  numbers  of  his 
shares,  and  did  not  therefore  satisfy  the  provisions  of  sect.  25  of 
the  Companies  Act,  1867,  and  were  not  therefore  the  fully  paid-up 
shares  he  applied  for. 

There  were  a  large  number  of  other  shareholders  in  the  same 
position  as  Mr.  Forde. 


Coohson,  Q.C.,  and  Phipson  Beale,  for  Forde : — 

A  contract  proper  to  be  registered  under  the  25th  section  of 
the  Act  of  1 867,  must  specify  the  numbers  of  the  shares  to  be 
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allotted  in  pursuance  of  such  contract,  so  that  any  one,  looking  PEARSON, J 
at  the  register  of  shareholders,  may  connect  the  shares  claimed  to  1885 
be  held  as  fully  paid-up  with  those  specified  in  the  registered 
contract :  Crichmers  Case  (1)  ;  Pritchard's  Case  (2). 

The  test  laid  down  by  Mellish,  L.J.,  in  FothergilVs  Case  (3)  is 
whether  a  plea  of  money  payment,  or  a  plea  of  accord  and  satis- 
faction, can  be  raised. 

Cozens-'Rardy ,  Q.C.,  and  Stirling,  for  the  company : — 

All  that  the  Act  requires  is  that  a  contract  be  registered ;  the 
specification  of  the  numbers  of  the  shares  is  not  necessary  to  the 
validity  of  a  contract  to  issue  shares.  In  Hartley  s  Case  (4)  the 
shares  were  not  numbered. 


CooJcson,  in  reply. 


Peakson,  J. : — 

I  am  not  sure  that  I  do  not  agree  to  a  certain  extent  with  the 
argument  of  Mr.  CooJcson  :  that  is  to  say,  that  it  would  probably 
have  been  better,  and  would  have  more  effectively  carried  out  the 
intention  of  the  Legislature,  if  the  25th  section  of  the  Act  of 
1867  had  been  fuller,  and  required  the  numbers  of  shares  to  be 
specified.  But  I  cannot  find  a  provision  to  that  effect  in  the 
Act :  and  I  have  no  right  to  make  the  burden  on  the  company 
or  the  shareholder  more  onerous  than  the  Legislature  has  made 
it.  The  simple  question  is  whether  or  not  the  blank  left  in 
the  contract  avoids  the  contract,  and  makes  it  fraudulent  under 
the  Act  of  1867.  I  come  to  the  conclusion  that  it  does  not. 
There  is  nothing  in  the  Act  which  requires  the  shares  to  be 
numbered,  there  is  nothing  expressed  in  the  Act,  and  nothing 
in  the  decisions  on  the  Act  which  requires  the  numbers  to  be 
stated.  And  from  the  passage  cited  from  the  judgment  of 
Mellish,  L.  J.,  I  certainly  should  come  to  the  conclusion  that  Forde 
would  be  able  to  plead  accord  and  satisfaction,  and  upon  such 
documents  as  those  before  me  would  be  able  to  establish  that 
plea.    I  think  there  is  nothing  here  which  contravenes  the  Act 

(1)  Law  Rep.  10  Ch.  614.  (3)  Law  Rep.  8  Ch.  270. 

(2)  Ibid.  8  Ch.  956.  (4)  Ibid.  10  Ch.  157. 
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PEARSON,J.  in  express  words,  and  there  is  nothing  which  I  ought  to  hold  con- 
1885       travenes  the  Act.    I  think  a  proper  contract  has  been  registered, 
and  that  Mr.  Forcle  is  in  no  peril  whatever.    And  I  shall  refuse 

In  re  x 

Delta     this  motion,  but  as  it  is  in  the  nature  of  a  representative  case 

Syndicate, 
Limited.     without  COSts. 

Ex  parte 

Forde.        Solicitors  :  Blunt; Tells,  &  Lawforcl ;  Druces,  Jackson,  &  Attlee. 

D.  P. 


STKEET  v.  UNION  BANK  OF  SPAIN  AND  ENGLAND. 

[1885    S.  1880.] 

Jurisdiction — Injunction — Trade-name — Telegraphic  Address. 

The  short  address  "  Street,  London;'  was  used  for  many  years  in  sending 
telegrams  from  abroad  to  Street  &  Co.  of  CornhiU.  A  bank  adopted  by 
arrangement  with  the  Post  Office  the  phrase  "  Street,  London"  as  a  cypher 
address  for  telegrams  from  abroad  to  themselves  : — 

Held,  that  the  Court  had  no  jurisdiction  to  restrain  the  bank  from  using 
such  cypher  address. 

The  Plaintiffs  in  this  action  were  Edmund  Street  and  George 
Jackson,  trading  as  Street  &  Co.  They  carried  on  the  business  of 
advertising  agents  at  CornhiU,  and  at  a  branch  office  at  Carey 
Street,  Lincoln  s  Inn  Fields.  The  Plaintiffs  claimed  an  injunction 
to  restrain  the  Defendant  bank  from  using,  or  representing  that 
they  were  entitled  to  use,  for  their  abbreviated  telegraphic  name 
and  address  the  expression  " Street,  London"  and  from  receiving, 
opening,  or  retaining  any  telegrams  addressed  "  Street,  London" 
and  from  representing  that  they  were  carrying  on  business  under 
the  name  of  Street,  London,  or  that  they  were  entitled  to  use  in 
any  way  for  the  purpose  of  or  in  connection  with  their  business 
the  expression  "  Street,  London." 

There  was  evidence  on  the  part  of  the  Plaintiffs  that  they  had 
used  as  an  abbreviated  telegraphic  name  and  address  the  expres- 
sion "  Street,  London  "  ever  since  communication  by  telegram  was 
invented,  and  that  a  large  number  of  foreign  telegrams  so 
addressed  were  sent  to  them.  That  frequently  during  the  end 
of  the  year  1884  and  the  beginning  of  the  year  1885  foreign 
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telegrams  had  been  sent  to  the  Plaintiffs'  firm,  and  had  been  PEARSON, J. 

sent  elsewhere  and  been  delayed  in  transmission,  that  it  was  of  1885 

the  utmost  consequence  in  their  business  that  foreign  telegrams  s^^T 

should  be  punctually  received,  and  instances  were  adduced  where  jjmo*'BAJSK 

the  Plaintiffs  were  exposed  to  loss  and  liability  and  their  cus-    of  Spain 

i    i       ~ ~      i    i                                   „    .    .     .                ,     and  England. 
tomers  had  suffered  damage  on  account  of  their  foreign  tele-   

grams,  directed  Street,  London,  having  been  sent  to  the  Defen- 
dant company ;  and  the  Plaintiffs  were  universally  known  abroad 
as  "  Street,  London." 

The  Postmaster- General,  London,  keeps  a  register  of  cypher 
addresses,  for  registering  in  which  he  requires  an  annual  regis- 
tration fee  of  £1  Is.  On  the  10th  of  January,  1882,  the  Defen- 
dant bank,  in  accordance  with  the  rules  of  the  General  Post  Office, 
registered  the  address  "  Street,  London,"  and  have  ever  since  kept 
that  address  on  the  register,  and  their  foreign  correspondents 
have  telegraphed  to  them  by  that  address. 

This  was  a  motion  for  an  interim  injunction  in  accordance  with 
the  Plaintiffs'  claim. 


CooJcson,  Q.C.,  and  Seward  Briee,  for  the  Plaintiffs : — 

The  Plaintiffs  have  acquired  the  right  to  the  exclusive  use  of 
"  Street,  London,"  as  their  trade-name  and  address  for  the  purpose 
of  foreign  telegrams.  The  user  of  that  name  by  anyone  else  for 
the  purpose  is  an  interference  with  the  Plaintiffs'  trade  that  the 
Court  will  not  allow. 

Everitt,  Q.C.  (Latham,  with  him),  for  the  Defendants : — 

The  foundation  of  the  jurisdiction  to  prevent  the  use  of  a  trade- 
name by  a  stranger  is  fraud.  In  this  case  there  is  no  fraud,  no 
attempt  by  the  Defendants  to  obtain  any  advantage  out  of  the 
Plaintiffs'  name.  They  do  not  represent  themselves  to  anyone  to 
be  the  Plaintiffs.  If  any  loss  or  inconvenience  has  happened  to 
the  Plaintiffs  from  the  acts  of  the  Defendants,  it  is  not  action- 
able, it  is  damnum  absque  injuria :  Day  v.  Brownrigg  (1). 

[He  was  stopped  by  the  Court.] 


CooJcson,  in  reply. 

(1)  10  Oh.  D.  294. 
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PEARSON,J.  PeAKSON,  J.  : — 

I  regret  that  I  am  obliged  to  decide  this  case  against  my  in- 
Street     clinations.  [His  Lordship  stated  the  facts  and  proceeded  : — ]  The 
Union  Bank  necessary  result  followed  that  there  has  been  some  confusion  and 

andEngland  inconvenience,  telegrams  intended  for  Street  &  Co.  have  gone  to 

  the  Union  Banh  of  Spain  and  England.    Street  &  Co.  complain 

that  the  bank,  who  have  occasioned  that  inconvenience,  have 
done  that  which  is  unlawful,  because  they  have  adopted  this 
address,  which  was  their  property,  and  which  they  alone  have  the 
risrht  to  use.  I  am  unable  to  come  to  that  conclusion.  "  Street. 
London"  is  not  the  name  and  address  of  the  Plaintiffs'  firm. 
Their  proper  address  is,  "  Street  &  Co.,  30,  Cornliill,  London."  And 
the  act  which  caused  the  inconvenience  was  not  one  intended  in 
any  way  to  injure  the  trade  of  Messrs.  Street  &  Co.,  nor  are  the 
Union  Bank  of  Spain  and  England  in  using  the  address,  "  Street, 
London,"  representing  themselves  to  be  Street  &  Co.,  Cornliill,  or 
as  carrying  on  a  business  in  any  way  like  that  of  Street  &  Co.,  or 
doing  anything  which  will  in  any  way  attract  the  business  of 
Street  &  Co.  In  fact  the  businesses  of  the  two  firms  are  so  unlike 
that  it  is  quite  impossible  that  one  firm  can  attempt  to  take 
away  the  business  of  the  other.  All  that  the  Court  is  asked  to 
prevent  is  merely  inconvenience.  Has  this  Court  any  right  or 
jurisdiction  to  interfere  in  a  case  of  that  kind  ?  Is  it  not  a  case 
completely  outside  the  jurisdiction,  and  a  case  which  ought 
to  be  settled  between  the  parties,  and  left  to  them  to  obviate 
the  inconvenience  which  must  arise  to  one  or  the  other?  To 
my  mind,  the  Union  Banh  of  Spain  and  England  has  done  nothing 
unlawful.  The  Post  Office  is  not  bound  to  deliver  telegrams  and 
letters  imperfectly  addressed,  and  would  not  be  responsible  if  they 
declined  to  deliver  telegrams  sent  to  Messrs.  Street  unless  told  what 
the  name  of  the  firm  and  what  the  address  was.  The  Union  Banh 
of  Spain  and  England  have,  with  the  consent  of  the  Post  Office, 
registered  "  Street,  London"  not  as  the  name  of  a  firm,  but,  if  I 
may  so  say,  as  a  fancy  title  ;  not  intending  to  represent  them- 
selves as  Street  &  Co.  If  Messrs.  Street  &  Co.  desire  to  have 
telegrams  properly  delivered,  I  think  they  ought  to  use  their 
proper  name  and  address.  I  think  any  one  is  entitled  to  adopt 
as  a  fancy  address  for  the  purpose  of  telegraphing  that  which  is 
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not  any  one  else's  proper  name  and  address.    If  there  were  two  PEARSON,J. 

Smiths  living  in  Grosvenor  Square,  and  telegrams  were  to  be  1885 

addressed  simply  Smith,  Grosvenor  Square,  I  think  neither  of  Street 

them  could  complain  if  the  telegrams  intended  for  one  got  into  the  xjnion'bank 

hands  of  the  other.   And  I  think  I  should  be  doing  what  both  the    0F  SpAIN 

and  England. 

late  Master  of  the  Rolls  and  the  Lords  Justices  in  the  case  of  Day   

v.  Broivnrigg  (1)  thought  would  be  going  beyond  the  jurisdiction 
of  the  Court  if  I  were  to  grant  an  injunction  where  there  was  no 
attempt  to  interfere  with  trade ;  no  legal  injury  done ;  but  where 
there  simply  was  a  matter  of  inconvenience.  All  I  can  do  at  the 
present  moment  is  to  refuse  the  injunction. 

Solicitors  :  Jackson  &  Co.;  Freshfields  &  Williams. 

D.  P. 


In  re  ANDREWS.  PEARSON, J. 

EDWARDS  v.  DEWAR.  1885 


[1884    A,  1680.] 

Married  Woman — Separate  Estate — Restraint  on  Anticipation — Costs — 
Proceedings  improperly  instituted. 

A  married  woman  who,  under  a  will,  was  entitled  to  income  for  her 
separate  use,  with  a  restraint  on  anticipation,  instituted  (without  a  next 
friend)  against  the  trustees  proceedings  in  the  course  of  which  she  took 
out  a  summons  which  was  refused : — 

Held,  that  the  restraint  on  anticipation  did  not  prevent  the  Court  from 
giving  the  trustees  liberty  to  retain  their  costs  of  the  proceedings  out  of 
the  married  woman's  income. 

THIS  was  an  originating  summons  for  the  administration  of  the 
real  and  personal  estate  of  James  Andrews,  who  died  on  the  6th 
of  August,  1884.  His  will  was  dated  the  1st  of  February  J  882. 
The  Plaintiff  was  Sarah  Edwards,  a  married  woman,  who  was  a 
daughter  of  the  testator.  The  Defendants  were  the  trustees  and 
executors  of  the  will.  By  his  will  the  testator  devised  and 
bequeathed  certain  specified  real  and  leasehold  property  to  the 
trustees  upon  trust  to  pay  the  income  to  the  Plaintiff,  for  her 
separate  use  without  power  of  anticipation,  and  after  her  death  to 

(1)  10  Ch.  D.  294. 


June  23. 


160 


CHANCEEY  DIVISION. 


[VOL.  XXX. 


In  re 
Andrews. 

Edwards 
v. 

Dewar. 


PEARSON,J.  sell  the  property,  and  to  hold  the  proceeds  of  sale  on  certain 
1885       trusts  for  her  children.    The  testator  also  gave  a  share  of  the 
residue  of  his  estate  to  the  trustees,  on  similar  trusts  for  the 
Plaintiff  and  her  children. 

On  the  20th  of  January,  1885,  Mr.  Justice  Pearson,  at  Chambers, 
gave  judgment,  declaring  that  the  trusts  of  the  testator's  will,  so 
far  as  the  same  related  to  the  property  thereby  specifically  devised 
and  bequeathed  on  trust  for  the  Plaintiff  and  her  children,  ought 
to  be  performed  and  carried  into  execution,  and  ordered  the  same 
accordingly,  and  directed  certain  inquiries  and  accounts  to  be 
made  and  taken. 

On  the  13th  of  February  the  Plaintiff  took  out  a  summons, 
asking  that  the  originating  summons  might  be  reheard  on  further 
evidence.  The  Plaintiff  desired  to  obtain  a  judgment  for  the 
general  administration  of  the  estate.  The  Defendants  alleged 
that  there  would  be  no  residue  of  the  testator's  estate. 


Cozens-Eardy,  Q.C.,  and  Michlem,  for  the  Plaintiff : — 

The  summons  asks  for  a  rehearing  ;  that  may  not  be  right  in 
form,  but,  in  substance,  what  is  asked  is  an  addition  of  further 
accounts  and  inquiries  to  the  judgment. 

Cookson,  Q.C.,  and  Methold,  for  the  trustees  : — 
We  raise  no  technical  objection. 

Peaeson,  J.,  refused  the  application. 

Cookson,  Q.C. : — The  summons  should  be  dismissed  with  costs, 
and  the  trustees  should  have  liberty  to  retain  their  costs  out  of 
the  Plaintiff's  income. 


Cozens-Eardy,  Q.C.  :- 
pating  her  income. 


■The  Plaintiff  is  restrained  from  antici- 


Peaeson,  J. : — 

The  restraint  on  anticipation  is  intended  for  the  protection  of 
a  married  woman  outside  the  Court ;  it  is  not  intended  to  enable 
her  to  do  a  wrong  in  the  Court.  It  does  not  fetter  the  power  of 
the  Court  in  any  case  in  which  it  thinks  that  she  is  not  entitled 
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to  that  protection.  It  does  not  prevent  the  Court  from  directing  peaeson,j. 
her  income  to  be  applied  in  the  payment  of  the  costs  of  proceed-  1885 
ings  which  she  has  improperly  instituted.  By  making  such  an 
order  the  Court  does  not  enable  the  married  woman  to  anticipate 
her  income,  but  deprives  her  of  it  till  she  has  paid  what  the  Court 
thinks  she  ought  to  pay.  I  will  give  the  trustees  liberty  to  retain 
their  costs  of  this  application  out  of  the  income  to  which  the 
Plaintiff  is  entitled. 


In  re 
Andeews. 

Edwaeds 
v. 

Dewae. 


Solicitor  for  Plaintiff:  B.  E.  Greenfield. 

Solicitors  for  Defendants :  Remnant,  Penley,  &  Grubbe. 

W.  L.  C. 


In  re  PAGET'S  SETTLED  ESTATES.  peabson,j. 

[1885   P..  840.]  22 

June  25. 

Settled  Land  Act,  1882  (45  &  46  Vict  c.  38),  ss.  51,  58,  subs.  1,  ct.  vi— Person  — 
having  Powers  of  Tenant  for  Life — Conditional  Life  Estate — Invalidity  of 
Condition — Application  of  Proceeds  of  Sale  of  Estate. 

A  testator  devised  his  B.  estate  to  the  use  of  his  son,  "  so  long  as  he  shall 
reside  in  my  present  dwelling-house,  or  upon  some  part  of  my  B.  estate, 
for  not  less  than  three  months  in  each  year  after  he  shall  become  entitled 
to  the  actual  possession  thereof ;"  and,  after  the  death  of  the  son,  provided 
that  he  should  have  complied  with  the  condition,  to  such  uses  for  the  bene- 
fit of  his  children  as  he  should  by  will  appoint ;  and,  in  default  of  such 
appointment,  or,  if  he  should  fail  in  compliance  with  the  above  condition, 
on  the  determination  of  his  estate  therein,  to  the  use  of  trustees,  on  trust 
for  sale  and  distribution  of  the  proceeds  of  sale  among  the  son's  children  : — 
Held,  that  the  son  had  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act,  and  could  sell  the  estate,  and  that,  notwithstanding  the  condi- 
tion as  to  residence,  he  would,  by  virtue  of  sect.  51  of  the  Act,  be  entitled 
to  the  income  of  the  proceeds  of  sale  during  his  life. 

HIS  was  a  summons  under  the  Settled  Land  Act,  1882,  by  Mr. 
H.  Paget,  who  claimed  to  be  tenant  for  life  of  an  estate  in 
ueicester shire,  called  the  Birstall  estate,  under  the  will  of  Henry 
^aget,  deceased,  asking  for  the  opinion  of  the  Judge  (1)  whether 
he  applicant  had,  under  the  will,  the  powers  of  a  tenant  for  life 
a  relation  to  the  real  estate  in  question ;  (2)  for  the  sanction  of 
fie  Court  to  his  selling  the  mansion-house  situate  on  the  estate ; 
Tol.  XXX*  M  1 
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PEAKSON,J .  (3)  whether  a  condition  contained  in  the  devise  to  him  by  the 

1885       will  was  void  under  sect.  51  of  the  Settled  Land  Act ;  (4)  in  what 

manner  the  purchase-money  of  any  property  sold  by  the  applicant 

Paget's     ag  tenant  for  life  under  the  will,  and  the  income  thereof,  ought  to 
Settled  ° 
Estates,     be  dealt  with. 

Henry  Paget,  by  his  will,  dated  the  8th  of  August,  1856,  devised 

the  Birstall  estate  to  the  use  of  his  son,  F.  H.  Paget,  "  so  long  as 

he  shall  reside  in  my  present  dwelling-house,  or  upon  some  part 

of  my  Birstall  estate,  for  a  period  of  not  less  than  three  calendar 

months  in  each  year,  after  he  shall  become  entitled  to  the  actual 

possession  thereof,  and  from  and  immediately  after  the  death  of 

my  saicTson,  F.  E.  Paget,  provided  he  shall  have  complied  with 

and  fulfilled  the  above  condition,"  to  such  uses  for  the  benefit  of 

all  or  any  one  or  more  of  the  children  of  F.  H.  Paget  as  he  should 

by  will  appoint,  give,  or  devise  the  same.    And,  in  default  of 

such  appointment,  gift,  or  devise,  "  or,  if  my  son  F.  E.  Paget  shall 

fail  in  compliance  with  the  above  condition,  on  the  determination 

of  his  estate  therein,"  to  the  use  of  trustees  in  fee,  upon  trust  to 

sell  the  same,  and  to  stand  possessed  of  the  proceeds  of  sale,  after 

payment  of  expenses,  in  trust  for  the  child  or  children  of  F.  E. 

Paget  as  therein  mentioned,  and,  in  default  of  children,  on  trust 

for  other  persons. 

Cozens-Eardy,  Q.C.,  and  Northmore  Lawrence,  for  the  sum- 
mons : — 

Under  sub-sect.  1  cl.,  vi.,  of  sect.  58  (1)  of  the  Settled  Land  Act, 

(l)  Sect.  58,  sub-sect.  1 : "  Each  per-  accumulation  of  income  for  payment 
son  as  follows  shall,  when  the  estate  or  of  debts  or  other  purpose." 
interest  of  each  of  them  is  in  possession,        Sect.  51,  sub-sect.  1 :"  If  in  a  settle- 
have  the  powers  of  a  tenant  for  life  ment,  will,  assurance,  or  other  instru- 
under  this  Act,  as  if  each  of  them  were  ment  executed  or  made  before  or  after 
a  tenant  for  life  as  defined  in  this  Act  or  partly  before  and  partly  after,  the 
(namely)  (inter  alia)  (vi.)  a  tenant  for  commencement  of  this  Act  a  provisior  j 
his  own  or  any  other  life,  or  for  years  is  inserted  purporting  or  attempting 
determinable  on  life,  whose  estate  is  by  way  of  direction,  declaration,  c 
liable  to  cease  in  any  event  during  otherwise,  to  forbid  a  tenant  for  life  t 
that  life,  whether  by  expiration  of  the  exercise  any  power  under  this  Act,  o 
estate,  or  by  conditional  limitation,  or  attempting,  or  tending,  or  intended 
otherwise,  or  to  be  defeated  by  an  by  a  limitation,  gift,  or  dispositio 
executory  limitation,  gift,  or  disposi-  over  of  settled  land,  or  by  a  limitatio 
tion  over,  or  is  subject  to  a  trust  for  gift,  or  disposition  of  other  real  or  ai 
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1882,  the  applicant  has  the  powers  given  by  the  Act  to  a  tenant  ri:ARSON,J. 
for  life  of  settled  land,  and,  therefore,  under  sect.  3,  the  power  of  1885 
selling  the  settled  land,  subject  to  obtaining  the  leave  of  the  inre 
Court  as  regards  the  mansion-house :  sect.  15.  Settled 
Then,  sect.  51  renders  the  condition  of  residence  void  so  far  as  Estates. 
it  affects  the  power  of  sale,  and  the  result  is  that  the  applicant 
I  will  be  entitled  to  the  income  of  the  proceeds  of  sale  for  his  life, 
i  free  from  any  condition.   The  "  residence  clause  "  certainly  tends 
|  to  induce  the  applicant  to  abstain  from  exercising  the  power  of 
j  sale.    The  object  of  sect.  51  is  to  render  void  all  attempts  to 
j  fetter  the  power  of  alienation  which  the  Act  intended  that  a 
j  tenant  for  life  of  settled  land  should  have.    In  In  re  Brown's 
j  Will  (1)  Vice-Chancellor  Bacon  gave  a  tenant  for  life  leave  to 
sell  the  mansion-house,  notwithstanding  that  the  settlor  had  by 
his  will  directed  that  the  house  should  be  kept  up  as  a  place  of 
residence  for  the  person  for  the  time  being  entitled  to  the  pos- 
session thereof  under  the  will, 


George  Williamson,  for  the  trustees  : — 

Sect.  51  does  not  make  the  condition  void  altogether,  but  only 
for  the  purposes  of  that  section.  Sect.  22  provides  by  sub-sect.  5 
that  capital  money  arising  under  the  Act,  and  the  securities  on 
which  it  is  invested,  shall  be  held  on  the  same  trusts  as  the  land 
from  which  it  arises  would,  if  not  disposed  of,  have  been  held,  and 
have  gone  under  the  settlement ;  and  by  sub-sect.  6  that  the  income 
of  the  securities  shall  be  paid  or  applied  as  the  income  of  the 
land,  if  not  disposed  of,  would  have  been  payable  or  applicable 


personal  property,  or  by  the  imposi- 
tion of  any  condition,  or  by  forfeiture, 
or  in  any  other  manner  whatever,  to 
prohibit  or  prevent  him  from  exercis- 
ing, or  to  induce  him  to  abstain  from 
exercising,  or  to  put  him  into  a  posi- 
tion inconsistent  with  his  exercising 
any  power  under  this  Act,  that  provi- 
sion, as  far  as  it  purports,  or  attempts, 
or  tends,  or  is  intended  to  have,  or 
would  or  might  have,  the  operation 
aforesaid,  shall  be  deemed  to  be  void." 


"  (2.)  For  the  purposes  of  this  sec- 
tion an  estate  or  interest  limited  to 
continue  so  long  only  as  a  person  ab- 
stains from  exercising  any  power  shall 
be  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for 
which  it  would  continue  if  that  person 
were  to  abstain  from  exercising  the 
power,  discharged  from  liability  to 
determination  or  cesser  by  or  on  his 
exercising  the  same." 
(1)  27  Ch.  D.  179. 
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PEARSON,J.  under  the  settlement.    The  "  residence  clause "  will  therefore 
1885      apply  to  the  income  of  the  proceeds  of  sale  so  as  to  accelerate 
the  remainders  after  the  estate  given  to  the  applicant. 


Paget's 

Settled  t 
Estates.     PEARSON,  J .  : — 


I  do  not  see  how  to  get  over  the  words  of  sect.  51.  The  estate 
in  question  is  a  small  one,  with  a  large  mansion-house  on  it,  and 
the  present  income  derived  from  it  is  not  sufficient  to  enable  a 
gentleman  to  live  in  the  house  in  the  style  in  which  a  gentleman 
would  expect  to  live  in  a  house  of  that  kind.  The  testator  settled 
the  property  in  a  very  curious  way: — [His  Lordship  read  the 
will.]  One  could  understand  a  testator  who  was  the  owner  of 
an  old  family  estate  being  desirous  that  his  son  should  live 
among  his  tenants,  and  continue  to  reside  in  the  house  in  which 
his  family  had  lived  from  generation  to  generation.  But  in  such 
a  case  one  would  naturally  expect  that  the  testator  would  furnish 
his  son  with  the  possession  of  an  income  sufficient  to  enable  him 
to  discharge  the  duties  which  would  devolve  upon  him  as  the 
owner  of  such  an  estate.  In  the  present  case  the  income  of  the 
estate  is  wholly  insufficient  for  that  purpose.  And,  though  the 
testator  has  attempted  to  compel  his  son  to  reside  on  the  pro- 
perty, it  was  not  his  intention  to  keep  the  property  in  the  family 
in  case  the  son  should  fail  to  comply  with  the  condition,  for  in 
that  event  he  directs  his  trustees  to  sell  the  property.  It  is  im- 
possible to  conceive  a  greater  absurdity  than  the  provisions  of 
this  will.  The  son  now  applies  under  the  Settled  Land  Act  for 
leave  to  sell  the  mansion-house,  and  the  first  question  is  whether 
he  has  the  powers  of  a  tenant  for  life  under  the  Act.  His  estate 
is  "  liable  to  cease  by  a  conditional  limitation,"  and  it  appears  to 
me  that  it  comes  within  the  words  of  sub-sect.  1,  cl.  vi.,  of  sect.  58, 
and  that,  consequently,  the  applicant  has  the  powers  of  a  tenant 
for  life  under  the  Act  and  can  sell  the  settled  estate.  Then  arises 
the  question,  what  is  the  effect  of  that  which  has  been  called  the 
"  residence  clause,"  and  this  depends  upon  sect.  51,  which  is  ex- 
pressed in  the  amplest  and  widest  terms.  It  is  impossible  to  say 
that  this  clause,  which  defeats  the  estate  of  the  son,  in  case  he 
fails  to  comply  with  the  condition  as  to  residence,  does  not  tend 
to  induce  him  to  abstain  from  exercising  the  power  of  sale  which 
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is  conferred  on  him  by  the  Act.  The  condition  is  therefore  made  PEARSON,J. 

void  by  sect.  51,  and,  if  the  son  exercises  the  power  of  sale,  his  1885 

interest  in  the  proceeds  of  sale  will  by  virtue  of  sub-sect.  2  con-  jn  re 

tinue.    I  must  make  a  declaration  to  this  effect  (following  the  settled 

words  of  sect.  51),  and  I  give  leave  to  sell  the  mansion-house.  Estates. 
The  trustees  may  pay  the  costs  of  this  application  out  of  any 
capital  moneys  in  their  hands. 

Solicitor  for  applicant :  C.  J.  Mander,  agent  for  Miles,  Bouskell, 
&  Place,  Leicester. 

Solicitors  for  trustees :  Williamson,  Mill,  &  Co. 

W.  L.  C. 


In  re  MACREIGHT.  PEARSON,J. 
PAXTON  v.  MACREIGHT.  1885 


[1885   M.  1133.] 

Domicil — Abandonment — Acquired  Domicil — British  Subject  in  Military 
Service  of  Crown. 

The  rule  that  a  British  subject  does  not,  by  entering  into  and  remaining 
in  the  military  service  of  the  Crown,  abandon  the  domicil  which  he  had 
when  he  entered  into  the  service,  applies  to  an  acquired  domicil  as  well  as 
to  a  domicil  of  origin. 

An  infant,  whose  father  was  then  living  in  Jersey ',  where  he  had  acquired 
a  domicil  in  place  of  his  English  domicil  of  origin,  obtained  a  commission 
in  the  British  army  in  1854  and  joined  his  regiment  in  England.  He 
served  with  the  regiment  in  different  parts  of  the  world,  and  ultimately, 
in  1863,  he  died  in  Canada,  where  he  then  was  with  the  regiment.  He 
had  in  the  meantime  paid  occasional  visits  to  Jersey  while  on  leave  : — 

Held,  that  he  retained  his  Jersey  domicil  at  the  time  of  his  death. 

This  was  an  originating  summons,  asking  for  a  declaration  that 
Frederick  A.  Macr eight,  who  died  intestate  and  unmarried  on  the 
14th  of  May,  1863,  was  at  the  time  of  his  death  domiciled  in 

Jersey. 

The  intestate  was  bom  on  the  13th  of  January,  1836,  in  Lon- 
ion,  where  his  father  and  mother,  who  were  British  subjects 
md  domiciled  in  England,  were  then  residing.  In  the  year  1840 
lis  parents  went  to  live  in  the  island  of  Jersey,  with  the  intention 
)f  permanently  remaining  there.    The  father  bought  a  house 
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PEARSON, J.  there  in  1844,  and  lie  never  afterwards  had  any  other  settled 
1885       residence.    He  died  in  that  honse  in  December,  1856. 

The  intestate  was  about  four  years  old  when  his  parents  went 
Macreight.  |0  Jersey .  they  took  him  with  them,  and  he  resided  with  them 
J  axton    there  continuously  until  the  year   1854,  when  he  obtained 
Macreight.  a  commissi0n  in  the  British  array  and  joined  his  regiment 
in  England.    He  served  with  his  regiment  in  Ireland,  Malta,  and 
the  Crimea  until  the  year  1856,  when  he  went  with  it  to  Canada. 
He  remained  in  Canada,  serving  there  with  his  regiment,  for 
some  years.    He  was  afterwards,  for  a  short  time,  in  Ireland  at 
the  depot  of  the  regiment.    He  then  returned  to  Canada,  and 
remained  on  active  service  there  with  the  regiment  until  his  death 
in  May,  1863.    During  the  period  of  his  service  in  the  army 
he,  on  two  or  three  occasions,  went  to  Jersey  on  leave. 

Upon  his  death  his  mother  took  out  administration  to  his 
estate.  She  died  on  the  11th  of  April,  1884,  and  administration 
de  bonis  non  of  the  intestate  was,  on  the  2nd  of  April,  1885, 
granted  to  the  Defendant.  The  Defendant  was  also  the  executor 
of  the  mother  of  the  intestate.  The  intestate  left  surviving  him 
two  brothers  and  two  sisters.    The  sisters  were  married. 

According  to  the  law  of  Jersey  the  personal  estate  of  a  bachelor 
who  dies  intestate  and  without  a  father  is  distributable  among 
his  brothers  and  sisters,  in  equal  shares,  to  the  exclusion  of  his 
mother. 

The  Plaintiff  was  the  trustee  of  the  marriage  settlement  of  one 
of  the  intestate's  sisters. 

E.  F.  Buckley,  for  the  Plaintiff:— 

The  domicil  of  the  intestate  at  the  time  of  his  death  was  in 
Jersey.  The  rule  is  thus  laid  down  in  Dicey  on  the  Law  of 
Domicil  (1)  :  "  A  soldier  or  sailor  in  the  service  of  his  own 
sovereign  retains  the  domicil  which  he  had  on  entering  the 
service,  wherever  he  may  be  stationed." 

This  passage  is  quoted  with  approval  by  Lord  Justice  Lindley 
in  Ex  parte  Cunningham  (2).  The  principle  of  the  rule  thus  laid 
down  applies  as  much  to  an  acquired  domicil  or  domicil  of 
choice  as  to  a  domicil  of  origin. 

(1)  Page  139.  (2)  13  Q.  B.  D.  418,  425. 


! 


VOL.  XXX.]  CHANCEEY  DIVISION. 


187 


8.  Dickinson,  for  the  Defendant : —  PEAESON,J. 

The  rule  is  expressed  too  widely  by  Mr.  Dicey  :  Hayes  &  Jar- 
man's  Concise  Forms  of  Wills  (1).    No  doubt  it  applies  to  a      in  re 

1\Ia.creiG"B[t 

domicil  of  origin,  and  most,  if  not  all,  of  the  cases  in  which  the  pAXT0N 

question  has  arisen  related  to  domicil  of  origin.    The  only  ex-  v. 

IVIacreight 

ception  is  In  the  Goods  of  Patten  (2).    A  domicil  of  choice  is   

much  more  easily  abandoned  than  a  domicil  of  origin :  TJdny 
v.  TJdny  (3).  When  a  British  subject  has  acquired  a  domicil 
different  from  his  domicil  of  origin,  and  he  then  enters  the  mili- 
tary service  of  the  Crown,  there  is  no  longer  any  evidence  of  his 
intention  to  retain  his  domicil  of  choice ;  on  the  contrary,  there  is 
evidence  of  an  intention  to  abandon  it.  An  infant  on  obtaining 
a  commission  in  the  British  army  becomes  sui  juris.  Either, 
therefore,  when  the  intestate's  father  sent  him  to  join  the  army 
he  shewed  an  intention  that  his  son  should  revert  to  his  original 
domicil,  or  the  intestate  himself,  by  his  own  act  in  joining  the 
army,  shewed  an  intention  of  reverting  to  his  domicil  of  origin. 
If  the  regiment  had  been  quartered  in  Jersey  when  he  entered  it, 
and  it  had  afterwards  been  ordered  away  to  England,  the  result 
might  have  been  different,  because  then  the  intestate  would  have 
gone  away  under  compulsion.  Ex  parte  Cunningham  (4)  related 
to  a  domicil  of  origin. 

Peakson,  J. : — 

It  is  admitted  that  the  intestate's  father  went  to  Jersey  with 
the  intention  of  permanently  residing  there,  that  he  carried  out 
this  intention,  and  that  at  the  time  of  his  death  his  domicil  was 
in  Jersey.  The  intestate,  who  was  an  infant  when  his  father  went 
to  Jersey,  acquired  the  domicil  which  his  father  acquired  ;  he  lost 
his  English  domicil  of  origin  and  acquired  a  Jersey  domicil. 
When  he  joined  the  British  army  in  1854,  his  regiment  was,  as  I 
gather  from  the  evidence,  quartered  in  England,  and  I  will 
assume  for  the  purpose  of  my  judgment  that  it  was.  After  he 
joined  the  regiment  he  went  with  it  wherever  it  was  ordered  on 
service,  as  a  soldier  of  course  would  do.  Ultimately,  in  1863, 
being  still  in  the  army,  he  died  in  Canada,  where  his  regiment 

(1)  9th  Ed.  p.  552,  et  seq.  (3)  Law  Eep.  1  H.  L.,  Sc.  441. 

(2)  6  Jur.  (N.S.)  151.   "  (4)  13  Q.  B.  D.  418. 
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PEARSON,J.  was  then  quartered.  The  question  is,  what  was  his  domicil  at 
1885  the  time  of  his  death  ?  It  is  said  that,  when  he  entered  the 
^l^re      army  and  left  Jersey,  it  must  be  assumed  that  he  did  this  with 

Mackeight.  the  intention  of  abandoning  his  Jersey  domicil,  because  he  was 
Paxton     going  into  the  army  and  intended  to  be  absent  from  Jersey,  and, 

Macbeight.  inasmuch  as  an  acquired  domicil  may  be  easily  lost  by  a  change 
of  residence,  it  is  said  that  he  lost  the  domicil  which  he  had 
acquired  in  Jersey,  and  re-acquired  his  English  domicil  of  origin. 
To  my  mind  this  is  not  so.  The  intestate  when  he  left  Jersey 
was  still  an  infant,  and  he  could  not  in  the  eye  of  the  law  have 
any  mind;  he  was  not  capable  of  forming  an  intention  on  the 
subject.  As  I  understand  the  rule  of  law  it  is  this :  A  British 
subject  does  not  by  merely  entering  into  the  British  army 
abandon  his  domicil,  and  his  remaining  in  the  army  is  no  evi- 
dence of  an  intention  to  abandon  the  domicil  which  he  had  at  the 
time  when  he  entered  it,  but,  so  long  as  he  remains  in  the  army, 
he  retains  that  domicil  which  he  had  when  he  entered  it.  This, 
as  it  seems  to  me,  determines  the  present  case.  The  intestate, 
being  an  infant  when  he  entered  the  army,  could  not  elect  to 
change  his  domicil.  What  evidence  is  there  of  any  subsequent 
intention  to  change  his  domicil  ?  So  long  as  he  remained  in  the 
army  time  did  not  count,  and  there  is  really  no  evidence  of  any 
intention  to  change  his  domicil,  except  the  fact  that  he  remained 
for  nine  years  in  the  army.  I,  therefore,  decide  that,  at  the  time 
of  his  death  in  Canada,  he  retained  the  same  Jersey  domicil 
which  he  had  when  he  entered  the  army. 


Solicitor  :  W.  H.  Oliver. 


W.  L.  C. 
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In  re  SHAKESPEAB. 
DEAKIN  v.  LAKIN. 

[1885    S.  1072.] 

Married  Woman — Separate  Estate — Contract — Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  subs.  4. 

The  contract  entered  into  by  a  married  woman  "  to  bind  ber  separate 
property,"  referred  to  in  sect.  1,  sub-sect.  4,  of  the  Married  Women's  Pro- 
perty Act,  1882,  is  a  contract  entered  into  at  a  time  when  she  has  existing 
separate  property. 

If  the  married  woman  commits  a  breach  of  such  a  contract,  and  a  judg- 
ment is  recovered  against  her  for  the  breach,  the  judgment  can  be  enforced 
against  any  separate  property  which  she  then  has. 

But  sect.  1,  sub-sect.  4,  does  not  enable  a  married  woman  who  has  no 
existing  separate  property  to  bind  by  a  contract  any  separate  property  which 
she  may  possibly  thereafter  acquire. 

I)Y  articles  of  settlement  entered  into  before  the  marriage  of 
Mr.  and  Mrs.  Shahesjpear  in  1843,  the  husband  covenanted  to  sur- 
render a  copyhold  to  the  uses  thereinafter  mentioned,  and  to  assign 
to  the  trustees  a  policy  of  assurance  for  £1000  on  his  own  life. 
The  copyholds  were  to  be  limited  to  the  use  of  the  trustees  during 
the  joint  lives  of  the  husband  and  wife,  upon  trust  out  of  the  rents 
and  profits,  or  by  mortgage,  to  pay  the  premiums  on  the  policy, 
and  to  pay  the  surplus  rents  to  the  wife  and  her  assigns  during 
the  joint  lives,  for  her  sole  and  separate  use  free  from  the  control 
of  the  husband,  and,  if  the  husband  survived  the  wife,  then,  after 
her  decease,  to  the  use  of  the  trustees,  during  the  life  of  the 
husband,  upon  trust  to  pay  the  premiums  on  the  policy  and  to  pay 
the  surplus  rents  to  the  husband,  and,  after  his  decease,  to  the  use 
of  the  children  of  the  marriage  as  tenants  in  common,  their  heirs 
and  assigns,  with  a  clause  of  accruer  on  death  under  twenty-one 
without  issue.  A  power  was  given  to  the  trustees,  with  such  con- 
sent as  therein  mentioned,  to  sell,  and  to  hold  the  proceeds  of  sale 
upon  the  same  trusts  as  had  been  declared  concerning  the  copy- 
hold, without  any  direction  to  reinvest. 

The  trusts  of  the  policy  were  to  receive  and  invest  the  money, 
and  to  pay  the  income  to  the  wife  "  and  her  assigns,  during  her 


PEABSON,J. 
1885 

June  25. 
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PEARSON,J.  natural  life  in  case  she  shall  survive  the  said  T.  Shakespear,  and 
1885       for  her  sole  and  separate  use  and  benefit  during  her  life  in  case 
jfoTe      she  shall  marry  again,"  and  after  her  death  upon  trust  for  the 
Shakespear.  cUldren  0f  the  marriage  as  tenants  in  common,  with  a  clause  of 
De^KIN     accruer  on  death  under  twenty-one  without  issue. 
Lakin-        In  March,  1850,  the  copyhold  was  enfranchised  to  the  husband, 
and  on  the  10th  of  April,  1850,  he  conveyed  it  to  the  trustees, 
upon  trust  during  the  life  of  the  husband  to  pay  the  premiums  on 
the  policy,  and  subject  thereto  to  pay  the  rents  to  the  wife  for 
her  life,  for  her  separate  use  independently  of  her  present  or 
any  future  husband,  and  after  her  death  to  the  husband  for  his  life, 
and  after  the  death  of  the  survivor  to  hold  the  property  upon  the 
trusts  of  the  articles.    By  the  same  deed  the  policy  was  assigned 
to  the  trustees  upon  the  trusts  of  the  articles. 

In  1878  the  enfranchised  copyhold  was  sold,  and  was  now  re- 
presented by  £923  consols. 

There  'were  only  two  children  of  the  marriage  who  acquired 
vested  interests.  One  died  a  spinster  and  intestate  in  1869,  and 
the  other  a  bachelor  and  intestate  in  March,  1883.  Mr.  Shakespear 
took  out  letters  of  administration  to  both. 

By  a  deed  of  the  7th  of  October,  1884,  Mr.  and  Mrs.  Shakespear, 
assigned  all  their  interests  in  the  trust  property  to  Mr.  Deakin, 
who  applied  to  the  surviving  trustee  to  transfer  the  consols  and 
assign  the  policy  to  him.  The  trustee  being  advised  that  he 
could  not  safely  comply  with  this  application,  the  purchaser 
took  out  an  originating  summons,  asking  for  a  direction  to  the 
trustee  to  make  the  transfer  and  assignment.  Mrs.  Shakespear  was 
seventy  years  of  age. 

H.  Warlters  Home,  for  the  purchaser : — 

By  virtue  of  sect.  1,  sub-sect.  4  of  the  Married  Women's  Property 
Act,  1882  (1),  a  married  woman  can  now  contract  so  as  to  bind  future 
separate  estate.  The  law  as  laid  down  in  Pike  v.  Fitzgibbon  (2), 
and  King  v.  Lucas  (3),  has  been  altered  by  that  sub-section. 

(%)  Sect.  1,  sub-sect.  4  : "  Every  con-  of  or  entitled  to  at  the  date  of  the 

tract  entered  into  by  a  married  woman  contract,  but  also  all  separate  property 

with  respect  to  and  to  bind  her  separate  which  she  may  thereafter  acquire." 
property  shall  bind  not  only  the  sepa-  (2)  17  Ch.  D.  454. 

rate  property  which  she  is  possessed  (3)  23  Ch.  D.  712. 
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Lakin. 


[Peakson,  J. : — If  Mrs.  ShaJcespear  should  survive  her  husband  peaeson,J. 
she  will,  until  she  marries  again,  have  an  absolute  interest  in  the  1885 
income  of  the  policy  money  (not  an  interest  to  her  separate  use).      jn  re 
The  interest  to  her  separate  use  will  not  arise  unless  she  marries  Shaeespear- 
again,  a  contingency  which  may  never  happen.    I  think  the 
words  "  to  bind  her  separate  property  "  in  sect.  1,  sub-sect.  4,  point 
to  separate  property  in  przesenti  at  the  time  of  the  contract.] 

[Batjnton  v.  Collins  (1)  was  also  referred  to.] 
H.  Cadman  Jones,  for  the  trustee,  was  not  called  upon. 
Peakson,  J.  :— 

At  the  present  moment  the  wife  has  not  any  separate  estate  in  the 
policy ;  she  has  only  a  contingent  reversionary  interest  in  it  to  her 
separate  use.  If  she  should  survive  her  husband,  she  will  have  no 
separate  estate  in  the  proceeds  of  the  policy  unless  and  until  she 
marries  again.  It  is  said  that  by  virtue  of  sect.  1,  sub-sect.  4,  of  the 
Married  Women's  Property  Act,  1882,  she  can  now  enter  into  a 
binding  contract  to  part  with  that  future  contingent  separate 
estate ;  that,  though  at  the  present  moment  she  has  no  separate 
property  in  the  fund,  her  contract  will  bind  that  future  separate 
interest  in  case  it  should  hereafter  arise.  In  my  opinion,  according 
to  the  true  construction  of  the  Act,  the  contract  which  is  to  bind 
separate  property  must  be  entered  into  at  a  time  when  the 
married  woman  has  existing  separate  property.  If  she  has  such 
property  her  contract  will  bind  it.  If  she  afterwards  commits  a 
breach  of  the  contract,  and  proceedings  are  taken  against  her  for 
the  breach  of  contract,  any  separate  property  which  she  has  ac- 
quired since  the  date  of  the  contract,  and  which  she  has  at  the  time 
when  judgment  is  recovered  against  her,  will  be  liable  for  the 
breach  of  contract.  But  the  Act  does  not  enable  her,  by  means  of  a 
contract  entered  into  at  a  time  when  she  has  no  existing  separate 
property,  to  bind  any  possible  contingent  separate  property.  I 
must  dismiss  the  summons. 

Home  : — There  will  be  no  objection  to  the  trustees  transferring 
the  consols ;  the  wife  has  an  existing  separate  estate  in  the  in- 
come of  them. 

(1)  27  Ch.  D.  604. 
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PEARSON.J.     Cadman  Jones :— The  first  trust  of  the  consols  is  to  pay  the 
1885       premiums  on  the  policy.    They  cannot  therefore  be  transferred, 
if  the  policy  cannot  be  assigned. 

Shakespear. 
Deakin       Peakson,  J. : — That  is  so. 

V. 

Lakin.        Solicitors  for  Purchaser :  Boyle  &  Co. 

Solicitors  for  Trustee :  Home  &  Birkett. 

W.  L.  C. 


peabsonj.  VON  BROCKDORFF  v.  MALCOLM. 

1885 

^  [1885    V.  269.] 

June  29,  30. 

"   Power — Exercise — Special  Power — Exercise  by  Will — Bequest  of  all  Property 

over  which  Testator  at  the  Time  of  his  Death  should  have  "  any  beneficial  dis- 
posing power  by  will " — Remoteness — Intervention  of  Trustees. 

A  testator,  who  had  under  a  settlement  a  power  of  appointment  over 
leasehold  and  other  personal  estate  among  his  children  or  grandchildren  or 
other  issue,  by  his  will,  which  contained  no  reference  to  the  power,  gave 
"  all  the  real  and  personal  estate  and  effects  whatsoever  and  wheresoever, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  over  which  at 
the  time  of  my  decease,  I  shall  have  any  beneficial  disposing  power  by  this 
my  will "  to  trustees,  upon  trusts  partly  for  persons  who  were  objects  of 
the  power,  and  partly  in  excess  of  the  power  : — 

Held,  that  the  use  of  the  word  "  beneficial "  did  not  conclusively  shew 
that  the  testator  could  not  have  intended  to  exercise  a  power  which  he 
could  not  exercise  for  his  own  benefit  or  the  benefit  of  his  estate. 

Ames  v.  Cadogan  (1)  discussed. 

There  being,  in  the  opinion  of  the  Court,  upon  the  will  taken  as  a  whole, 
a  sufficient  indication  of  an  intention  to  exercise  the  power  : — 

Held,  that  the  power  was  exercised  by  the  will,  the  trusts,  so  far  as  they 
were  in  excess  of  the  power,  being  inoperative. 

The  testator  gave  a  moiety  of  the  property  on  trust  for  his  daughters  who 
should  survive  him,  and  attain  twenty-four,  in  equal  shares.  The  testator's 
youngest  daughter  was  more  than  three  years  old  at  the  time  of  his 
death : — 

Held,  that  the  appointment  was  not  void  for  remoteness. 
Held,  also,  that  the  appointed  fund  ought  to  be  retained  by  the  trustees 
of  the  settlement  on  the  trusts  of  the  will,  so  far  as  they  were  valid. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  to 
determine  whether  Admiral  G.  J.  Malcolm  had  by  his  will  exer- 
cised a  special  power  of  appointment  which  was  vested  in  him. 

(I)  12  Ch.  D.  868. 
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By  a  deed-poll  dated  the  18th  of  August,  1851,  Anna  Shaw,  PEAESON,J. 
in  exercise  of  a  general  power  of  appointment  vested  in  her,  1885 
appointed  that  certain  leasehold  premises  and  other  personal  Von 
estate  should  be  held  by  the  trustees  of  a  deed  of  the  28th  of  BR0C^0IirF 
March,  1845,  after  her  decease,  as  to  one  moiety  of  one  equal  Malcolm. 
fourth  part  of  the  property,  upon  trust  to  pay  the  income  to 
G.  J.  Malcolm  during  his  life,  and  after  his  death  in  trust  for  all 
and  every  or  such  one  or  more  exclusively  of  the  other  or  others 
j  of  the  children  or  the  grandchildren  or  other  issue  of  G.  J.  Malcolm, 
|  such  grandchildren  or  other  issue  to  be  born  in  his  lifetime,  as 
he  should  direct  or  appoint  by  deed  or  by  his  will,  and,  in  default 
I  of  such  direction  or  appointment,  in  trust  for  all  and  every  the 
|  children  and  child  of  G.  J.  Malcolm  who  being  a  son  or  sons 
!:  should  attain  the  age  of  twenty-one  years,  and  who  being  a 
j  daughter  or  daughters  should  attain  that  age  or  marry  under  that 
I  age,  equally  to  be  divided  between  such  children  if  more  than 
one  as  tenants  in  common,  their  respective  executors,  adminis- 
trators, and  assigns,  and,  if  there  should  be  but  one  such  child, 
then  the  whole  for  that  one,  and,  if  there  should  be  no  such  child, 
then  on  certain  other  trusts.  Provided  always,  that  it  should  be 
lawful  for  G.  J.  Malcolm,  either  before  or  after  marriage,  by  deed 
or  by  his  will,  to  appoint  any  part  not  exceeding  one  half  of  the 
clear  yearly  income  thereby  provided  for  him  during  his  life, 
unto  or  in  favour  of  any  wife  or  widow  for  the  time  being  of  him 
during  her  life,  if  she  should  so  long  continue  his  widow,  either 
absolutely  or  subject  to  such  conditions  and  restrictions  and  in 
such  manner  in  all  respects  as  he  should  think  proper,  and  such 
appointment  should  take  effect  either  immediately  or  after  his 
decease,  and  in  preference  to  and  should  have  priority  over  the 
trusts  thereinbefore  declared  in  favour  of  his  child  or  children,  or 
in  default  of  issue  as  aforesaid.  Anna  Shaw  died  on  the  27th  of 
June,  1856.  In  1860,  G.  J.  Malcolm  married  the  Baroness  Von 
Dungern.  Prior  to  his  marriage  he  executed  a  deed-poll,  dated 
the  12th  of  June,  1860,  by  which,  in  exercise  of  the  power  given 
to  him  by  the  deed-poll  of  the  18th  of  August,  1851,  he  appointed 
that,  in  case  the  then  intended  marriage  should  be  solemnized, 
one  half  of  the  income  of  the  trust  fund  by  that  deed-poll  pro- 
vided for  him  during  his  life  should  from  and  after  his  death 
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>EAKSON,J.  be  paid  to  the  Baroness  during  her  life,  if  she  should  so  long 
1885       continue  his  widow,  for  her  own  absolute  use  and  benefit.  Pro- 
ved      vided  nevertheless  that,  in  case  the  intended  marriage  should 
Bbockdobff  not  ^3  effect,  0r  the  Baroness  should  die  in  his  lifetime,  it 
Malcolm.   sh0uld  be  lawful  for  him  by  any  deed  legally  executed  or  by  his 
will  to  revoke  and  make  void  the  appointment  thereinbefore 
contained,  so  and  in  such  manner  that  the  said  one-half  of  the 
yearly  income  of  the  trust  premises  might  stand  and  be  subject 
to  the  same  power  of  appointment  as  if  the  deed  now  being  stated 
had  not  been  executed.    The  Baroness  Von  Dungern  died  on  the 
14th  of  September,  1866.     On  the  5th  of  December,  1876, 
G.  J.  Malcolm  married  Madame  Von  Brochdorff,  the  Plaintiff  in 
this  action. 

G.  J.  Malcolm,  who  was  then  residing  in  Germany,  made  his 
will  dated  the  29th  of  May,  1877,  and  thereby,  after  appointing 
executors  and  trustees,  and  directing  all  his  debts  and  his  funeral 
and  testamentary  expenses  to  be  paid,  he  directed  "that  the 
part  (if  any)  not  repaid  by  me  before  my  decease  of  the  sum  of 
£500  advanced  to  me  in  August,  1867,  out  of  the  trust  property 
by  the  trustees  for  the  trust  property  left  to  me  under  or  by 
virtue  of  a  certain  deed-poll  dated  the  18th  day  of  August,  1851, 
by  my  grandmother  Anna  Shaw,  be  refunded  into  the  trust,  and 
that  the  said  trustees  may  be  reimbursed  out  of  my  estate  any 
expense  which  they  have  been  or  may  be  put  to  on  account  of 
that  advance." 

And  after  making  divers  specific  bequests,  the  will  proceeded 
as  follows : — "  I  give,  devise,  and  bequeath  all  the  real  and  per- 
sonal estate  and  effects  whatsoever  and  wheresoever,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  over  which  at 
the  time  of  my  decease  1  shall  have  any  beneficial  disposing 
power  by  this  my  will,  and  which  I  do  not  otherwise  dispose  of 
by  will  or  codicil,  to  my  trustees,  upon  trust,  at  such  time  or 
times  after  my  decease  as  they  in  their  discretion  and  of  their 
absolute  authority  may  deem  expedient,  to  sell  and  dispose  of, 
collect,  get  in,  and  convert  into  money  so  much  and  such  parts  of 
the  same  residuary  estate  as  shall  not  consist  of  money  or  of  such 
securities  for  or  investments  of  money  yielding  income  as  my 
trustees  shall  think  fit  to  continue  for  any  time,  and  to  invest  the 
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moneys  arising  therefrom  and  the  moneys  of  which  I  shall  be  PEARSON,J. 
possessed  at  the  time  of  my  decease  in  or  upon  any  of  the  parlia-  1885 
mentary  stocks  or  public  funds  of  Great  Britain  or  in  the  stocks  y0N 
of  the  Bank  of  England  or  Ireland,  or  of  the  public  stocks,  funds,  Broc^orff 
or  securities  of  any  colonial  government  or  state,  or  of  the  Malcolm. 
German  Empire,  or  of  any  of  the  states  for  the  time  being  form- 
ing part  of  the  German  Empire,  or  at  interest  upon  government 
securities  in  England,  Wales,  or  Ireland,  or  in  or  upon  the  shares 
of  the  Equitable  Reversionary  Investment  Society,  or  upon  mortgage, 
charge,  or  other  security  of  any  lands  or  houses  in  the  Grand 
Duchy  of  Baden,  and  with  full  power  to  make  any  such  invest- 
ments as  aforesaid  upon  such  title  or  titles  as  my  trustees  shall 
in  each  instance  think  proper  under  the  circumstances  to  be  satis- 
fied with,  which  securities,  and  also  any  such  of  which  I  shall  be 
possessed  at  my  decease,  I  empower  my  trustees  from  time  to  time 
to  alter,  vary,  and  transpose  for  or  into  any  other  investments  of 
the  aforesaid  natures  as  occasion  shall  require  or  as  they  shall 
think  fit,  and  to  stand  possessed  of  my  residuary  estate  and  its 
investments  (hereinafter  called  my  residuary  estate)  upon  the 
trusts  following  (that  is  to  say)  :  As  to  one  equal  half  part 
thereof  (hereinafter  called  the  first  trust  fund)  upon  trust  for  all 
and  every  my  daughters  and  daughter  (whether  by  my  present  or 
former  wife)  who  shall  survive  me,  and  shall,  either  in  my  life- 
time or  after  my  decease,  attain  the  age  of  twenty-four  years,  and, 
if  more  than  one,  in  equal  shares  as  tenants  in  common.  And, 
if  I  shall  have  no  daughter  who  shall  survive  me,  and  who  shall 
attain  the  age  of  twenty-four  years,  upon  trust  for  all  and  every 
my  sons  and  son  (by  my  present  wife)  who  shall  survive  me, 
and  shall,  either  in  my  lifetime  or  after  my  decease,  attain  the 
age  of  twenty-one  years,  and,  if  more  than  one,  in  equal  shares 
as  tenants  in  common.  And,  as  to  the  other  equal  half  part 
thereof  (hereinafter  called  the  second  trust  fund),  upon  trust  to 
pay  the  annual  produce  thereof  unto  my  said  wife  during  her  life 
or  until  she  shall  marry  again.  And,  upon  the  decease  or  marriage 
again  (which  shall  first  happen)  of  my  said  wife,  upon  trust  for  all 
and  every  my  children  and  child  (whether  male  or  female,  and 
whether  by  my  present  or  former  wife)  who  shall  survive  me,  and 
;  shall,  either  in  my  lifetime  or  after  my  decease,  being  sons  or  a 


176 


CHANCEKY  DIVISION. 


[VOL.  XXX. 


PEARSON,J.  son  attain  the  age  of  twenty-one  years,  or  being  daughters  or  a 
1885  daughter  attain  the  age  of  twenty -four  years,  and,  if  more  than 
Yon  one,  in  equal  shares  as  tenants  in  common.  And  I  direct  that 
Brockdoepp  my  trustees  shall,  in  case  all  or  any  of  my  daughters  shall  marry 
Malcolm,  before  attaining  the  age  of  twenty-four  years,  hold  as  well  any 
accruing  as  the  original  share  which  each  daughter  so  marrying 
would  have  been  entitled  to  if  she  had  attained  the  age  of  twenty- 
four  years  on  the  day  of  such  marriage,  so  that,  until  she  attains 
the  age  of  twenty-four  years  or  dies,  the  income  thereof  shall  be 
applicable  for  her  separate  benefit  at  the  discretion  of  my  trustees. 
And,  should  such  married  daughter  attain  the  age  of  twenty-four 
years,  the  same  share  or  shares  shall  be  then  made  over  to  her  for 
her  separate  and  absolute  use,  but,  should  she  die  before  attain- 
ing the  age  of  twenty-four  years,  her  share  or  shares  shall  be  in 
trust  for  her  child  or  children  who  shall  attain  the  age  of  twenty- 
one  years,  and,  if  more  than  one,  equally,  or,  failing  such  children, 
shall  go  and  be  in  trust  for  such  of  her  brothers  and  sisters  as 
being  brothers  shall  attain  the  age  of  twenty-one  years,  or  being 
sisters  shall  attain  the  age  of  twenty-four  years,  with  provisions 
similar  to  those  before  contained  in  case  of  any  of  them  marrying 
under  the  age  of  twenty-four  years.  And  I  direct  that  my  said 
trustees  shall  pay  and  apply  the  annual  produce  of  the  presump- 
tive share  for  the  time  being  of  each  or  any  child  or  grandchild 
of  mine  in  such  proportions  and  manner  as  they  shall  think  fit  for 
or  towards  the  maintenance  or  education  of  such  child  or  grand- 
child, but  not  so  as  to  prejudice  my  said  wife  during  her  life 
without  her  consent  in  writing.  And,  so  far  as  no  child  or  grand- 
child of  mine  shall  become  entitled  to  my  residuary  estate  under 
the  trusts  aforesaid,  I  direct  that  the  same  shall  go  (subject  to  the 
aforesaid  trusts  and  provisions)  to  my  cousin  Marianne,  the  second 
eldest  daughter  now  surviving  of  my  uncle  Alexander  Nesbitt  Shaw, 
and  the  wife  of  John  Macintyre,&?L  officer  in  the  Koyal  Artillery." 
And  the  testator,  after  giving  his  trustees  power  to  apportion 
blended  trust  funds,  and  to  determine  all  questions  arising  out  of 
his  said  will,  declared  as  follows :  "  I  declare  that  this  my  will 
or  the  appointment  of  executors  thereof  shall  not  extend  to  any 
property  in  the  German  Empire  which  may  belong  to  me  at  my 
decease,  or  over  which  I  may  have  any  power  of  disposition,  it 
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being  my  intention  to  deal  with  such  property  according  to  the  PEARSON,  J. 
terms  of  my  German  will,  which  bears  date  the  28th  day  of  May,  1885 
1877,  and,  in  case  this  German  will  shall  be  referred  to  England,  y0N 
the  executors  and  trustees  of  my  English  will  shall  give  effect  to  Brookdorff 
the  provisions  of  my  German  will  by  allowing  the  executors  and  Malcolm. 
trustees  of  my  German  will  to  act  for  my  German  property." 

On  the  27th  of  September,  1877,  the  testator  made  a  codicil 
to  his  will,  by  which,  in  consequence  of  the  death  of  his  former 
wife,  Baroness  Von  Dungern,  and  by  virtue  and  in  exercise  of  the 
power  reserved  to  him  by  the  deed-poll  of  the  12th  of  June,  1860, 
he  revoked,  determined,  and  made  void  the  appointment  made 
by  him  by  that  deed-poll,  so  and  in  such  manner  that  the  one- 
half  of  the  clear  yearly  income  of  the  trust  premises  appointed 
by  that  deed-poll  might  stand  and  be  subject  to  the  same  power 
of  appointment  as  if  that  deed-poll  had  not  been  executed.  The 
testator  died  on  the  17th  of  January,  1884.  The  total  amount  of* 
his  personal  estate  in  England  at  his  death  was  £780.  His  debts 
at  the  same  date  amounted  to  £1228.  He  was  also  entitled  to 
real  and  personal  estate  in  Germany.  His  second  wife  survived 
him.  He  had  three  daughters  by  his  first  marriage.  One  of 
them  died  an  infant  and  unmarried  in  1882.  The  other  two 
survived  him.  By  his  second  marriage  he  had  two  sons  and  two 
daughters,  who  all  survived  him.  The  youngest  daughter  was 
born  on  the  9th  of  November,  1880.  The  testator  did  not  exer- 
cise the  powers  of  appointment  given  to  him  by  the  deed-poll  of 
the  18th  of  August,  1851,  except  in  so  far  as  his  will  operated  as 
an  exercise  of  them.    Only  one  executor  proved  the  will. 

This  action  was  brought  by  the  testator's  widow  against  the 
testator's  children,  his  executor,  and  the  trustees  of  the  deed  of 
the  28th  of  March,  1845. 

The  questions  submitted  for  the  opinion  of  the  Court  were  : — 

1.  Whether  the  will  of  the  testator  operated  as  an  exercise  of 
the  powers  conferred  on  him  by  the  deed-poll  of  the  18th  of 
August,  1851,  or  of  any  of  those  powers,  and  if  so,  of  which  of 
them. 

2.  Whether,  if  the  first  question  should  be  answered  in  the 
affirmative,  the  provisions  and  bequests  of  the  will,  so  far  as  the 
same  operated  as  an  exercise  of  the  powers  of  appointment,  were 
i  Vol.  XXX.  N  1 
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•EARSONjJ.  to  any,  and,  if  so,  to  what,  extent  invalid  for  remoteness  or  other 
1885  cause. 

Y^J         3.  Whether,  if  the  first  question  should  be  answered  in  the 
Bbookdobpp  affirmative,  the  trustees  of  the  deed  of  the  28th  of  March,  1845, 
Malcolm,   ought  to  retain  the  appointed  trust  funds  in  their  own  names,  or 
to  transfer  them  to  the  testator's  executor  upon  the  trusts  of  the 
will. 

W.  W<  KarslaJce,  Q.C.,  and  Dihdin,  for  the  Plaintiff : — 

The  question  whether  a  power  has  been  exercised  by  will  is 
one  of  intention.  The  words  should  be  construed  reddendo  singula 
singulis :  Thornton  v.  Thornton  (1).  The  will  clearly  indicates  an 
intention  to  exercise  the  power.  The  direction  to  pay  the  testa- 
tor's debts  is  not  enough  to  displace  that  indication  of  intention : 
Cowx  v.  Foster  (2) ;  Ferrier  v.  Jag  (3) ;  In  re  Tease's  Trusts  (4). 
There  could  be  no  doubt  about  the  matter,  but  for  the  opinion 
expressed  by  Mr.  Justice  Frg  in  Ames  v.  Cadogan  (5),  that  the 
expression  a  "  beneficial  power  "  means  a  power  which  a  testator 
can  exercise  for  his  own  benefit  or  the  benefit  of  his  estate,  and 
cannot  apply  to  a  special  power.  But  that  was  not  the  sole 
ground  of  the  decision  in  Ames  v.  Cadogan.  A  power  may  well 
be  described  as  "  beneficial "  which  enables  a  testator  to  make  a 
provision  for  his  wife  and  children. 

Cozens-Hardy,  Q.C.,  and  Hamilton  Benn,  for  the  children  : — 

No  doubt,  if  an  intention  is  clearly  shewn  to  exercise  a  power, 
it  will  not  be  disregarded  merely  because  the  testator  has  directed 
the  payment  of  his  debts  out  of  a  fund  which  he  could  not  dispose 
of  in  that  way.  That  direction  would  be  void.  But,  if  the  in- 
tention to  exercise  is  not  otherwise  clear,  a  direction  to  pay  the 
testator's  debts  is  a  circumstance  to  be  taken  into  consideration. 
It  points  to  an  intention  to  deal  only  with  the  testator's  own 
property.  There  is  no  sufficient  indication  here  of  an  intention 
to  exercise  the  power. 

[Pearson,  J.,  referred  to  Fidgety  v.  Pidgely  (6).] 

(1)  Law  Rep.  20  Eq.  599.  (4)  Law  Rep.  16  Eq.  442. 

(2)  1J.  &  H.  30.  (5)  12  Ch.  D.  868,  871. 

(3)  Law  Rep.  10  Eq.  550.  ,   (6)  1  Coll.  255. 
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In  that  case  the  word  "beneficial"  was  not  used.    The  Court  PEARSON,  J. 
is  asked  to  strike  that  word  out  of  the  will.    In  Webster's  die-  1885 
tionary  the  word  "  beneficial  "  is  defined  "  receiving  or  entitled  y0N 
to  have  or  receive  advantage,  use,  or  benefit,  as,  the  beneficial  Brockdorff 
owner  of  an  estate."  Malcolm. 

The  word  is  never  used  in  legal  language  in  the  sense  of 
conferring  a  benefit  on  some  one  else.  Here  the  appointment 
extends  to  some  persons  who  are  not  objects  of  the  power.  This 
goes  to  shew  an  intention  not  to  exercise  the  power,  though,  if 
the  intention  to  exercise  is  otherwise  sufficiently  shewn,  the 
excessive  appointment  may  be  disregarded  as  surplusage.  The 
first  codicil,  though  inoperative,  tells  in  favour  of  an  intention 
not  to  exercise  the  power. 

[Pearson,  J.,  referred  to  Crozier  v.  Crozier  (1).]  | 

F.  L.  Wright,  for  the  trustees  of  the  original  settlement. 

T.  C.  Wright,  for  the  executor. 


Pearson,  J. : — 

I  do  not  hesitate  to  say  that  this  is  a  case  which  no  Judge  could 
decide  without  misgiving.  If  ever  there  was  a  case  just  upon  the 
line,  this  case  is  one.  But  there  is  a  maxim  to  which  I  hold, 
perhaps  as  strongly  as  any  one,  that,  if  possible,  you  should  con- 
strue a  will  ut  res  magis  valeat  quam  pereat.  At  the  same  time,  in 
determining  this  case,  I  desire  most  distinctly  to  be  understood 
as  not  going  one  line  out  of  the  will  which  I  have  before  me. 

The  simple  question  is,  whether  I  can  find  in  the  will  itself 
such  an  indication  of  an  intention  to  exercise  the  power  as  that  I 
ought  to  hold  that  the  power  has  been  exercised.  It  is  a  question 
of  intention,  and  a  question  of  intention  only.  There  being 
various  indications  in  the  will,  some  one  way  and  some  the  other, 
the  question  I  have  to  decide  as  well  as  I  can  is,  on  which  side 
does  the  balance  weigh  most  strongly  ?  When  you  have  put  the 
one  against  the  other,  to  which  side  ought  you  rather  to  incline  in 
order  to  determine  what  is  the  real  truth  of  the  case  with  regard 


(1)  3D.  &  War.  353. 
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PEARSON,J.  to  the  intention  of  a  man  of  whose  intention  you  know  nothing 

1885       except  what  you  find  in  his  will. 

^  [His  Lordship  stated  the  facts  and  continued : — ] 

Bkockdorff  j  begin  the  consideration  of  this  will  by  observing  that  the 
Malcolm,  testator  undoubtedly  meant  to  dispose  of  everything  which  he 
could  dispose  of.  He  meant  to  dispose  of,  so  far  as  he  could,  and 
according  to  his  own  mode  of  disposition,  everything,  either  in 
England  or  in  Germany,  which  he  could  deal  with.  With  regard 
to  the  German  property  it  would  be  impossible  to  raise  any  cavil, 
because  with  regard  to  it  the  words  used  are,  not  "  any  beneficial 
power,"  but  "  any  power."  I  start,  therefore,  with  the  proposition 
that  the  testator  undoubtedly  meant  to  exercise  whatever  power 
he  had.  It  is  said  that  the  word  "  beneficial "  limits  the  exercise, 
and  no  doubt  Mr.  Cozens-Hardy  is  quite  right  in  saying  that  in 
Ames  v.  Gadogan  (1)  Mr.  Justice  Fry  did  put  such  a  construction 
upon  the  word  "  beneficial."  I  do  not  wish  to  shrink  from  a  case 
which  seems  to  stand  in  my  way,  and  to  shew  that  the  word 
"  beneficial  "  means  beneficial  to  the  person  exercising  the  power. 
With  all  respect  to  that  very  learned  Judge  I  confess  that  I  am 
not  disposed  to  think  that  you  can  limit  the  word  "  beneficial "  in 
every  case  in  that  way.  I  am  far  from  thinking  or  suggesting  that 
he  was  not  perfectly  right  in  so  limiting  the  word  in  that  case, 
and,  if  his  observations  had  been  limited  to  the  construction  of 
the  word  "  beneficial "  in  that  particular  will,  I  do  not  know  that 
any  doubt  could  have  been  raised  as  to  his  dictum,  and  the  only 
doubt  which  I  venture  to  hazard  as  to  the  correctness  of  the 
opinion  of  so  learned  a  Judge  is  this,  that  the  word  "  beneficial " 
need  not  always  necessarily  have  that  meaning.  To  my  mind 
the  use  of  the  word  "  beneficial "  in  our  language  is  exceedingly 
inaccurate,  and  I  think  it  is  as  frequently  used  in  the  active  as  in 
the  reflective  sense.  We  are  just  as  much  accustomed  to  talk  of 
a  man  exercising  his  power,  or  using  his  wealth,  in  a  "  beneficial " 
way,  meaning  in  a  way  to  benefit  others,  as  of  his  doing  so  in 
a  way  to  benefit  himself.  When,  therefore,  I  have  to  construe 
the  words  "  over  which  at  the  time  of  my  decease  I  shall  have  any 
beneficial  disposing  power  by  this  my  will,"  I  can  only  say  that 
I  do  not  think  I  am  obliged  to  confine  the  word  "  beneficial " 

(1)  12  Ch.  P.  868. 
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to  powers  by  which  the  testator  could  benefit  himself  or  his  PEARSON,J. 
estate.  1885 

Moreover,  I  think  the  word  is  less  likely  to  be  used  in  a  will,  y0N 
which  a  man  knows  will  not  take  effect  until  after  his  death,  in  Bkoc^dorff 
that  sense  rather  than  in  the  sense  of  his  being  able  to  benefit  Malcolm. 
others  by  what  he  is  doing.    I  think,  therefore,  that,  as  I  find 
elsewhere  in  the  will  strong  indications  of  an  intention  to  exercise 
the  power,  I  am  not  precluded  from  saying  that  the  testator  in- 
tended to  exercise  it  because  he  has  used  this  word  "  beneficial." 

[His  Lordship  then  reviewed  the  various  clauses  of  the  will  and 
the  codicil,  and  concluded  : — ] 

In  spite  of  all  the  blunders  in  the  will,  and  in  spite  of  Mr. 
Cozens-Hardy' s  very  able  argument  that  there  are  very  strong 
indications  that  there  was  no  intention  to  exercise  the  power,  I 
come  to  the  conclusion  that  there  are  sufficient  indications  to 
satisfy  the  Court  judicially  that  the  testator  did  intend  to 
exercise  the  power,  and  I  decide  accordingly  that  it  has  been 
exercised  by  the  will.  That  leaves  entirely  open  the  question 
what  is  the  effect  of  the  exercise  of  the  power. 

Cozens-Hardy,  Q.C.,  and  Hamilton  Benn,  for  the  children : — 

All  the  limitations  to  children  are  void,  as  in  the  case  of 
daughters  they  might  possibly  be  too  remote.  A  daughter  might 
not  attain  twenty-four  till  more  than  twenty-one  years  after  the 
death  of  the  testator.  The  gift  is  to  a  class,  and,  if  part  of  it  is 
void,  the  whole  is  void :  Pearhs  v.  Moseley  (1). 

F.  L.  Wright,  for  the  trustees : — 

The  youngest  child  was  three  years  old  at  the  time  of  the  tes- 
tator's death.  The  class  of  children  must,  therefore,  be  ascertained 
within  twenty-one  years  from  his  death :  Wilkinson  v.  Duncan  (2). 
The  gift  is  therefore  good,  and  the  point  which  was  decided  in 
Pearhs  v.  Moseley  does  not  arise.  It  is  immaterial  whether  the 
gift  is  to  a  class  or  individuals.  The  state  of  things  at  the 
time  of  the  testator's  death  must  be  looked  at.  The  daughters 
take  absolutely ;  the  direction  to  settle  their  shares  is  of  course 
void. 

(1)  5  App.  Cas.  714.  (2)  30  Beav.  111. 
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peaeson,j.  Pearson,  J. : — 

I  think  that  Wilkinson  v.  Duncan  (1)  applies,  and  that  the 
appointment  is  not  void  for  remoteness.  The  daughters  will 
take  their  shares  absolutely. 

W.  W.  KarslaJce,  Q.C.,  for  the  Plaintiff:— 

The  third  question  is  whether  the  trustees  of  the  settlement 
ought  to  retain  the  appointed  funds,  or  to  transfer  them  to  the 
testator's  executor. 

T.  (7.  Wright,  for  the  executor : — 

The  fund  ought  to  be  transferred  to  the  executor :  Cowx  v. 
Foster  (2)  ;  Ferrier  v.  Jay  (3). 

[Pearson,  J. : — The  question  is  whether  any  trust  remains  to 
be  performed  by  the  trustees.] 

F.  L.  Wright,  for  the  trustees : — 

The  executor  has  no  absolute  right  to  call  for  a  transfer  :  Buslc 
v.  Aldam  (4).  The  Court  will  not  authorize  the  transfer  of  trust 
funds  to  a  single  executor. 

Pearson,  J.: — 

I  think  that  the  trustees  of  the  settlement  ought  to  retai 
the  fund. 

Solicitors :  Bridges,  Saivtell,  &  Co,  ;  Bothamley  &  Freeman, 

(1)  30  Beav.  111.  (3)  Law  Eep.  10  Eq.  550. 

(2)  1J.&H.  30.  (4)  Ibid.  19  Eq.  16. 

w.  l.  a 
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In  re  SPENCER.  pearson,j. 
THOMAS  v.  SPENCER.  if!? 


June  24 : 

[1885    S.    1184.]  July  14. 

Married  Woman— Restraint  on  Alienation  and  Anticipation-— -Accumulations. 

A  testator  directed  surplus  income  of  real  arid  personal  estate,  after  pro- 
viding an  annuity,  to  be  accumulated  during  the  life  of  his  wife,  after  her 
death  he  gave  the  capital  to  his  children  :  he  directed  that  the  shares  of  his 
daughters  should  be  for  their  separate  use,  without  power  of  alienation  or 
anticipation  during  the  wife's  life : — 

Held,  that  his  married  daughters  during  the  life  of  their  mother  were 
entitled  to  receive  only  the  income  of  invested  income. 

This  was  an  originating  summons,  raising  a  question  under 
I  the  will  of  William  Spencer  deceased.  The  testator,  by  his  will, 
declared  that  every  bequest,  trust,  or  other  benefit  in  that  his  will 
contained  in  favour  of  any  female  should  be  for  her  own  separate 
use,  independently  of  any  husband  present  or  future,  and  without 
power  of  anticipation  or  alienation  during  the  life  of  his  wife 
Jane  Spencer.  He  bequeathed  to  each  of  his  six  children,  his 
two  sons,  George  Fox  Spencer,  William  Spencer,  and  his  four 
daughters,  Elizabeth  Houman  Thomas,  Jane  Fox  Manger,  Kate  Fox 
Grimson,  and  Louisa  Fox  Spencer,  legacies  of  £750.  He  devised 
and  bequeathed  his  residuary  real  and  personal  estate  to  trustees 
upon  trust  to  collect,  call  in,  and  convert  into  money  all  his  said 
trust  estate,  except  his  freehold  property,  and  thereout  to  pay  his 
jfuneral  and  testamentary  expenses,  just  debts,  and  the  legacies 
thereinbefore  bequeathed,  and  to  invest  the  moneys  thereby  pro- 
duced in  the  names  or  name  of  the  trustees  or  trustee  for  the  time 
being  of  that  his  will  in  the  public  or  parliamentary  stocks  or 
Punds  or  Government  securities  of  the  United  Kingdom,  and  not  in 
my  other  mode  of  investment,  and  out  of  the  income  thereof,  and 
the  rents,  issues,  and  profits  of  his  freehold  property  to  pay  to  his 
wife,  Jane  Spencer,  during  her  life,  an  annuity  of  £150,  to  com- 
mence from  his  decease.  And  upon  further  trust  during  the  life 
of  his  said  wife,  to  invest  the  surplus  income,  rents,  issues,  and 
)rofits  arising  from  his  said  trust  estate  and  from  the  investments 
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PEAKSON,J.  thereof,  and  accumulate  the  same  upon  some  or  one  of  the  in- 
1885  vestments  above  mentioned ;  and  from  and  after  the  decease  of 
his  said  wife  to  sell  all  his  said  freehold  property  and  to  stand 
possessed  of  the  moneys  thereby  produced  and  also  the  moneys 
produced  by  the  collection,  calling  in,  sale,  and  conversion  of  his 
said  other  trust  estate,  and  the  investments  representing  the 
same,  and  the  accumulations  thereof,  in  trust  for  his  said  six 
children,  George  Fox  Spencer,  William  Spencer,  Elizabeth  Houman 
Thomas,  Jane  Fox  Manger,  Kate  Fox  Grimson,  and  Louisa  Fox 
Spencer,  in  equal  shares.  The  testator's  widow  and  six  children 
were  all  alive. 

An  object  of  the  summons,  which  was  brought  by  the  testator's 
three  married  daughters,  was  the  determination  of  the  question 
whether  the  applicants  were  not  entitled,  with  the  consent  of  his 
widow,  Jane  Spencer,  to  the  present  receipt  and  enjoyment  of  their 
several  shares  in  the  property  devised  and  bequeathed  by  the 
said  will,  notwithstanding  the  direction  for  accumulation,  and 
also  notwithstanding  that  the  shares  were  given  without  power 
of  anticipation  or  alienation  during  the  life  of  the  testator's 
widow. 


Ingle  Joyce,  for  the  applicants  : — 

The  attempted  restraint  against  anticipation  and  alienation  is 
inapplicable  to  an  out  and  out  gift  of  capital.  The  only  possible 
doubt  that  can  arise  is  from  the  judgments  of  Lords  Justices 
Baggallay  and  Cotton  in  the  case  of  In  re  Bown  (1).  In  that 
case  after  a  previous  life  interest  a  testatrix  had  given  a  married 
woman  absolutely  a  share  in  a  sum  of  money  with  a  clause 
restraining  alienation,  it  was  held  that  on  the  determination  of 
the  life  interest  the  married  woman  was  entitled  to  receive  the 
capital,  but  the  Lords  Justices  Baggallay  and  Cotton  considered 
that  the  lady  could  not  have  dealt  with  the  fund  while  it  was  in 
reversion.  This  case  differs,  inasmuch  as  but  for  this  repugnant 
clause  the  donees  would  be  immediately  entitled  to  receive  the 
capital  after  providing  for  the  annuity.  Anticipation  and  alien- 
ation are  both  words  inapplicable  to  such  a  right,  and  a  clause 
attempting  to  restrain  either  one  or  the  other  is  inoperative. 

(1)  27  Oh.  D.  411. 
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The  effect  of  a  restraint  on  alienation  was  considered  by  the  late  PEAESON,J. 
Master  of  the  Eoils  in  In  re  Ridley  (1).  18S5 

Biss,  for  the  trustees. 
Pearson,  J. :— 

The  testator  has  chosen  to  make  a  fantastic  will ;  the  question 
is,  to  what  extent  is  that  will  binding,  whatever  his  intentions 
were.  Of  course,  neither  the  sons  nor  the  unmarried  daughters 
are  restrained  from  anticipation,  and  it  is  plain  also  that  there 
being  no  gift  over  on  alienation  they  are  not  bound  by  the 
restraints  on  alienation.  With  respect  to  the  married  daughters 
also  I  am  inclined  to  think  they  are  entitled  to  receive  the 
income  as  it  falls  due.  Under  the  ordinary  construction  of  a 
clause  restraining  anticipation  a  person  receiving  income  as  it 
accrues  is  not  said  to  anticipate,  nor  do  I  think  that  simply  in 
receiving  what  they  are  entitled  to  receive  de  anno  in  annum,  that 
they  can  be  said  to  alienate.  But  there  is  another  thing  to  which 
the  clause  against  alienation  may  apply.  I  do  not  think  the 
clause  against  alienation  applies  to  anything  but  capital;  that 
leaves  them  at  liberty  to  receive  the  income  as  it  accrues,  but  not 
to  anticipate  it.  That  is  my  present  impression,  but  I  will  more 
carefully  consider  the  case  of  In  re  Bown  (2). 

July  14.   Pearson,  J. : — 

I  regret  to  say  that  I  find  the  case  of  In  re  Bown  too  strong 
for  me,  having  regard  to  the  judgments  of  Lords  Justices  Bag^ 
gallay  and  Cotton,  I  think  I  am  bound  to  hold  that  the  married 
daughters  are  not  entitled  to  receive  any  part  of  the  capital  either 
of  the  original  shares  or  of  the  accumulations  during  the  life  of 
their  mother.  They  can  only  receive  the  income  of  the  securities 
in  which  the  accumulations  are  invested. 

Solicitors  for  all  parties :  Tomyson,  Pickering,  Sty  an  &  Neilson* 
(1)  11  Ch.  D.  645.  (2)  27  Ch.  D.  411. 

r>.  p. 
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In  re  COULMAN. 
MUNBY  v.  KOSS. 

[1885    C.  1927.] 
Power  of  Appointment — Contingent  Exercise  of. 

An  appointment  to  an  object  of  a  power  for  life  with  remainder  to  his 
next  of  kin  will  take  effect  if  at  the  death  of  the  tenant  for  life  his  next  of 
kin  are  objects  of  the  power. 

THOMAS  COULMAN,  of  Whitgift,  Yorkshire,  died  in  the  year 
1852,  having  made  a  will  by  which  he  bequeathed  personal  estate 
to  trustees  upon  such  trusts  as  his  wife  Mary  should  by  deed  or 
will  appoint ;  and  he  devised  his  real  estate  to  the  same  trustees 
on  trust  to  sell  the  same  and  invest  the  proceeds  in  manner 
directed,  and  to  pay  the  interest  and  proceeds  to  his  wife  for  life, 
and  after  her  decease  to  stand  possessed  of  the  principal  trust 
moneys  arising  from  his  real  estate,  "  in  trust  to  pay  the  same  | 
unto  such  of  my  two  children  for  such  interest  or  interests,  with 
such  limitations  over  for  or  in  favour  of  them  or  other  issue  as 
my  said  wife  Mary  shall  by  any  deed  or  deeds  in  writing,  with  or 
without  power  of  revocation,  or  by  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  to  be  respectively  duly 
executed,  direct,  limit,  or  appoint,  and  in  default  of  such  direction, 
limitation*  or  appointment,  and  subject  thereto  "  if  incomplete."' 
as  to  one  moiety  (subject  to  life  interests  in  their  parents)  in  trust 
for  the  children  of  his  daughter  Anne,  and  as  to  the  other  moiety 
(subject  to  life  interests  in  their  parents)  on  trust  for  the  children 
of  Mary  Armitage. 

The  testator,  Thomas  Coulman,  left  his  wife,  Mary  Coalman,  and 
two  daughters,  Lady  Anne  Boss  and  Mary  Armitage,  surviving 
him.  Eleanor  Lister,  his  only  other  child,  died  before  the  date  of 
his  will. 

Mary  Coulman  never  exercised  her  power  of  appointment  by 
deed.  She  died  in  1868,  having  made  a  will  by  which,  aftei 
reciting  the  power  of  appointment  given  to  her  by  the  will  oi 
her  husband,  and  that  Lady  Anne  Boss  and  Sir  James  Clark  Host 
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were  both  dead,  she  appointed  that  one  half  the  capital  moneys  PEARSON,J. 
arising  from  the  personal  estate  of  her  late  husband,  and  also  one  1885 
half  of  the  capital  moneys  to  arise  from  the  sale  of  the  real  estate      jn  re 
of  her  late  husband,  should  after  her  decease  be  held  by  the  Coulman. 
trustees  of  her  will  upon  trust  to  invest  the  same  in  manner  ^ 
therein  directed,  and  to  receive  the  income  and  proceeds  thereof,  i*s~ 
and  pay  the  same  unto  and  equally  between  all  the  children 
living  at  her  own  decease  of  the  said  Dame  Anne  Boss,  as  tenants 
in  common  for  the  term  respectively  of  their  natural  life ;  and 
after  the  decease  respectively  of  such  children  she  directed  and 
appointed  that  the  capital  moneys  out  of  which  each  such  share 
of  proceeds  should  arise  should  upon  the  death  of  the  child 
entitled  to  the  said  proceeds  be  paid  to  such  person  or  persons 
as  such  child  should  by  will  direct  or  appoint,  and  in  default  of 
such  direction  or  appointment,  and  subject  to  any  partial  direc- 
tion or  appointment,  the  same  should  be  paid  to  "  his  or  her  next 
of  kin,  exclusive  of  the  husband  of  any  married  female  child." 

Anne  Boss  had  four  children,  the  three  eldest  of  whom  only 
were  born  in  the  lifetime  of  Thomas  Coulman.  They  were  all 
alive,  and  had  attained  the  age  of  twenty-one. 

Mary  Armitage  was  dead :  she  had  two  children  only,  Mrs. 
Brown  and  Miss  Armitage.  Mrs.  Browns  interest  under  Thomas 
Coulman  s  will  was  settled. 

This  was  an  originating  summons  to  determine  the  rights  and 
interests  of  all  parties  in  a  sum  of  £20,408  Ss.  lid.,  the  proceeds 
of  a  share  of  real  estate  which  had  descended  to  Thomas  Coulman 
as  heir  to  his  daughter  Eleanor  Lister. 

Coohson,  Q.C.,  and  Lambert,  for  the  Plaintiffs,  the  trustees  of 
the  wills  of  Thomas  and  Mary  Coulman. 

Everitt,  Q.C.,  and  Benshaw,  for  members  of  the  Boss  family : — 
The  gift  to  the  next  of  kin  of  the  youngest  child  of  Lady  Boss 
no  doubt  fails,  as  offending  the  rule  against  perpetuities.  There 
is  no  reason  that  the  rest  of  the  appointment  should  not  be  good 
so  far  as  it  relates  to  the  children  of  Lady  Boss  and  the  next  of 
kin  of  the  three  eldest  of  them,  if  the  next  of  kin  of  the  children 
of  Lady  Boss  happen,  as  will  be  the  case  in  all  probability,  to  be 
issue  of  such  children. 
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pearson,J.     Cozens-IIardy,  Q.C.,  and  Lewm,  for  the  trustees  of  Mrs.  Brown's 
1885       settlement,  and  Paley,  for  Miss  Armitage : — 
Iw  re         The  appointment  to  "  next  of  kin  "  is  bad,  because  it  is  not 
Munby  '   certain  tnat  tne  next  °f  kin       be  Ejects  of  the  power,  and  the 
v-        appointment  must  be  certain. 

Everitt,  in  reply. 
Peaeson,  J. : — 

The  question  is  a  very  curious  one.  It  is  said  with  great  truth 
that  next  of  kin  take  as  personse  designate.  In  the  first  place  it 
does  not  follow  that  there  will  be  any  issue  of  the  children  of 
Thomas  Coulman  to  be  next  of  kin,  and  if  there  are  no  such  issue 
the  next  of  kin  will  not  be  objects  of  the  power ;  secondly,  even 
if  there  are  such  issue,  it  is  said  they  would  not  take  as  issue,  but 
as  next  of  kin.  To  my  mind  there  is  no  reason  why  they  should 
not  take  if  at  the  time  when  the  tenant  for  life  dies  his  next  of 
kin  happen  to  be  issue.  I  do  not  see  why  I  am  bound  to  deter- 
mine, at  a  period  before  the  appointment  to  next  of  kin  takes 
effect,  whether  it  is  bad  or  good.  Just  in  the  same  way  as  a 
power  which  goes  in  words  too  far  may  be  properly  exercised 
within  proper  limits,  so  this  power  may  be  properly  exercised  by 
appointing  to  next  of  kin,  if  next  of  kin  happen  to  be  within  the 
power.  With  respect  to  the  appointment  to  the  next  of  kin  of 
the  youngest  child  of  Lady  Boss,  it  is  admitted  that  it  offends 
the  rule  against  perpetuities,  and  accordingly  it  must  fail. 

Solicitors :  Flower  &  Nussey,  agents  for  Munby  &  Scott,  York ; 
Somerville,  agent  for  Baxter  &  Co.,  Doncaster ;  Gregory,  Bow- 
cliff es  &  Co. 

D.  P. 


YOL.  XXX.]  CHANCEEY  DIVISION.  189 


July  17. 


DYKE  v.  STEPHENS.  peakson,j. 

1885 

[1885.    D.  951.] 

Infant— Next  Friend — Affidavit  as  to  Documents — Rules  of  the  Supreme  Court, 
1883,  Order  xxxi.,  r.  12. 

The  Court  refused  either  to  order  the  next  friend  of  an  infant  Plaintiff  to 
make  an  affidavit  as  to  documents,  or  stay  the  action  till  he  made  such 
affidavit. 

Eigginson  v.  Ball  (1)  dissented  from. 

This  was  an  action  brought  by  John  Ewart  Dyke,  an  infant, 
by  his  next  friend,  Nicholas  Kenrick  Marsh.  The  Plaintiff,  under 
the  will  of  his  father,  John  Dyke,  was  entitled  on  attaining  twenty- 
one,  to  his  father's  interest  in  a  silk-mercer's  business  at  Liver- 
pool. His  mother,  Louisa  Dyke,  was  entitled  to  the  profits  of  the 
business  in  the  meanwhile.  John  Dyke  in  his  lifetime  had  agreed 
to  take  the  Defendants,  Thomas  E.  Stephens  and  George  W. 
Allman,  into  partnership  on  certain  terms.  After  the  death  of  John 
Dyke  an  action  was  instituted  in  which  Louisa  Dyke  was  plain- 
tiff and  the  infant  children  of  John  Dyke  defendants,  in  which 
articles  of  partnership  were  sanctioned  in  pursuance  of  the  agree- 
ment between  John  Dyke,  Thomas  E.  Stephens,  and  George  W. 
Allman. 

The  action  was  brought  to  set  aside  the  agreement  for  a  part- 
nership, and  the  articles,  as  against  Thomas  E.  Stephens,  on 
the  ground  that  he  was  the  solicitor  of  John  Dyke  and  obtained 
the  agreement  by  undue  influence ;  and  that  the  facts  were  not 
properly  disclosed  to  the  Court  in  the  action  of  Dyke  v.  Dyke. 
The  Defendants  to  the  action  were  Thomas  E.  Stephens,  Louisa 
Dyke,  and  George  W.  Allman. 

A  summons  was  taken  out  on  behalf  of  the  Defendant  Stephens, 
that  Nicholas  Kenrick  Marsh,  the  next  friend  of  the  Plaintiff, 
might  be  ordered  to  make  an  affidavit  as  to  documents.  In 
Chambers,  His  Lordship  dismissed  the  summons.  This  was  a 
motion  to  discharge  the  order  made  in  Chambers. 

(1)  10  Ch.  D.  235. 
Vol.  XXX.  P  1 
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PEAKSON,J.     T.  L.  WilJcinson,  for  the  Defendant  Stephens  :— 

1225  In  the  case  of  a  nex^  friend  of  a  lunatic,  an  order  was  made 

Dyke  Kke  that  asked  for  by  the  summons  :  Bigginson  v.  Ball  (1) ;  how- 
Stephens.  ever,  in  the  case  of  Crow  v.  Bank  of  Ireland  (2),  Lord  CBagan 
thought  the  right  course  was  by  analogy  to  the  course  pursued 
in  proceedings  by  foreign  Governments,  Republic  of  Liberia  v. 
Imperial  Bank  (3),  or  corporations,  Ranger  v.  Great  Western  Rail- 
way Company  (4),  to  stay  the  action  or  defence  till  an  answer  was 
put  in  by  the  next  friend.  I  therefore  ask  for  the  order  in  that 
form. 

Cozens-Bardy,  Q.C.,  and  Ralph  Neville,  for  the  Plaintiff,  were 
not  called  upon. 

[They  referred  to  Dimoline  v.  Ward  (5),  where  Little,  V.  C, 
refused  to  follow  Bigginson  v.  Ball.~\ 

Peakson,  J. : — 

I  refused  to  make  this  order  in  Chambers  and  I  refuse  to  make 
it  now.  It  seems  to  me  that  it  has  been  asked  for  under  a  mis- 
apprehension as  to  the  status  of  a  next  friend.  The  rule  under 
which  the  application  is  made  is  rule  12  of  Order  xxxi.,  that 
provided  that  any  party  may  "  apply  to  the  Court  or  a  Judge  for 
an  order  directing  any  other  party  to  any  cause  or  matter  to  make 
discovery  on  oath  "  of  documents.  The  next  friend  is  not  a  party 
to  the  action,  he  is  put  there  simply  to  protect  the  interest  of 
the  infant,  and  to  shew  that  the  interest  is  of  such  nature  that  he 
is  willing  to  guarantee  costs,  and  iu  making  himself  liable  for 
costs  he  is  in  no  way  a  party  to  the  action,  and  I  have  no  juris- 
diction to  make  an  order  on  him  as  if  he  were  a  party.  Mr.  Wilkin- 
son asks  that  an  order  may  be  made  staying  the  action,  unless 
the  Plaintiff's  next  friend  makes  an  affidavit  as  to  documents. 
That  is  admitting  that  the  order  asked  for  by  the  summons  is 
not  a  proper  form  of  order.  To  do  so  would  be  to  make  the 
rights  and  interests  of  the  infant  depend  on  the  conduct  of  the 
next  friend  ;  that  is  what  the  Court  never  does. 

(1)  10  Ch.  D.  235.  (3)  Law  Eep.  16  Eq.  179. 

(2)  19  W.  K.  910.  (4)  4  De  G.  &  J.  74. 

(5)  Annual  Practice,  1884-5,  p.  381. 
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It  is  said  there  a/e  authorities  on  the  subject,  and  there  are  two  PEARSON,J. 
cases  which  to  a  considerable  extent  bear  out  what  Mr.  Wilkinson  1885 

j  says.    The  first  is  Higginson  v.  Hall  (1),  in  which  Vice-Chan-  dyke 
cellor  Malins  made  an  order  that  the  next  friend  of  a  lunatic  Stephens 

j  should  make  an  affidavit  as  to  documents;  all  I  have  to  remark   

on  that  case  is,  that  counsel  for  the  lunatic  consented  and  almost 

|  invited  the  order,  and  I  cannot  help  thinking  that  if  the  case 
had  been  properly  argued  the  Vice-Chancellor  would  have  seen 

:  that  the  order  ought  not  to  have  been  made.    The  next  case  was 

j  one  before  Lord  0 'Hag 'an,  Crow  v.  Bank  of  Ireland  (2).  I  have, 
as  no  one  can  help  having,  the  highest  respect  for  the  judg- 
ment of  Lord  O'Hagan.   I  do  not  know  under  what  circumstances 

;  the  order  in  that  case  was  asked  for ;  all  I  can  say  is,  that  if  the 
judgment  is  correctly  reported,  I  cannot  agree  with  him  in 
thinking  that  the  case  of  a  company  is  the  same  as  that  of  an 
infant.  A  company  is  perfectly  responsible  in  every  sense.  And 
the  reason  of  making  an  order  that  an  officer  shall  make  an  affi- 
davit, is  for  the  benefit  of  the  company  from  whom  discovery  is 

;  required.  The  ordinary  course  would  be  that  the  corporation 
should  make  an  affidavit,  but  a  corporation  cannot  make  an  affi- 
davit. If  a  corporation  did  not  comply  with  the  order,  the  proper 
consequence  would  be  that  the  goods  of  the  corporation  should 
be  sequestered.  The  corporation  then  says  to  the  Court,  Will 
you  accept  the  affidavit  of  an  officer  ?  and  the  officer  is  put  in  the 
place  of  the  corporation,  and  in  that  way  makes  an  affidavit  for 
the  corporation. 

That  is  not  the  case  against  an  infant ;  certainly  I  cannot  make 
an  order  against  the  next  friend,  who  does  not  represent  the 
infant,  and  is  not  within  the  terms  of  the  rule.  I  must  simply 
refuse  this  application  with  costs,  as  I  did  in  Chambers. 

Solicitors :  Lidiard  &  Co. ;  Field,  Boseoe  &  Co.,  agents  for 
Lowndes,  Son,  &  Lloyd,  Liverpool. 

(1)  10  Ch.  D.  235.  (2)  19  W.  R.  910. 

D.  r. 
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WEBB  v.  SMITH. 


1885 
Jan.  15, 17, 24. 


[1882    W.  4040.] 


Assignment  of  Debt — Audi 


\ioneer — Lien — Marshalling — Two  Funds,  one  suhjeq 
to  Lien,  the  oilier  not. 


The  Defendants  were  auctioneers  and  had  sold  for  a  customer  a  brewery, 
and  part  of  the  proceeds  of  the  sale  was  in  their  hands  subject  to  their 
claim  for  charges  incurred  in  connection  with  the  sale  :  they  had  also  in 
their  hands  the  balance  of  the  price  of  some  furniture  sold  by  them  for  the 
same  customer.  The  Plaintiff  was  a  creditor  of  the  Defendants'  customer, 
and  he  by  letter  charged  the  proceeds  of  the  sale  of  the  brewery  in  favour 
of  the  Plaintiff.  The  Defendants  wrote  to  the  Plaintiff  acknowledging  the 
receipt  of  the  letter  of  charge.  The  Defendants  afterwards  paid  their 
customer  the  balance  of  the  price  of  the  furniture,  and  appropriated  the 
part  of  the  proceeds  of  the  sale  of  the  brewery  in  their  hands  to  the 
payment  of  their  charges : — ■ 

Held,  first,  that  the  letter  of  charge  and  the  Defendants'  acknowledg- 
ment thereof  amounted  to  a  good  equitable  assignment  in  favour  of  the 
Plaintiff:— 

Secondly,  that  the  Defendants,  as  auctioneers,  had  a  lien  for  their 
charges  upon  the  part  of  the  proceeds  of  the  sale  of  the  brewery  in  their 
hands : — 

Thirdly,  that  the  Defendants  were  at  liberty  to  appropriate  the  part  of 
the  proceeds  of  the  sale  of  the  brewery  in  their  hands  to  the  payment  of 
their  charges,  and  were  not  bound  to  take  payment  of  their  charges  out  of 
the  price  of  the  furniture  in  order  to  enable  the  Plaintiff  to  obtain  payment 
of  his  charge,  and  that  the  doctrine  of  marshalling  did  not  apply. 


ACTION  by  an  equitable  assignee  of  a  debt  to  recover  the  sum 
of  £503. 

The  cause  was  tried  before  Vice-Chancellor  Bacon,  when  tLe 
following  facts  were  proved : — 

The  Plaintiff  was  a  maltster  and  had  supplied  malt  to  T.  E. 
Canning,  a  brewer,  carrying  on  business  at  Portsea  in  Hampshire : 
in  the  beginning  of  July,  1882,  Canning  owed  to  the  Plaintiff  £o03 
for  malt  supplied.  The  Defendants  were  auctioneers,  and  had 
acted  for  Canning  in  the  sale  of  a  brewery  and  other  property  at 
Cosham,  Portsea,  and  Portsmouth :  they  had  put  up  the  property 
for  sale  by  auction  in  September,  1881,  and  in  May,  1882,  but  it 
was  not  then  sold.    Ultimately,  on  the  5th  of  June,  1882,  they 


t 
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|  sold  it  by  private  contract  to  G.  H.  Dean  for  the  sum  of  £10,125,  0.  A. 
and  received  £800  on  deposit  and  in  part  payment  of  the  1SS5 
purchase-money.  At  the  time  of  the  sale  the  brewery  was  under-  Webb 
going  repair,  and  one  of  the  beerhouses  named  the  Duke  of  Edin-  &xitb 
burgh  was  being  rebuilt.  A  statement  in  writing  was  (by  agree- 
irient  with  the  purchaser)  added  to  the  particulars  under  which 
the  purchase  was  made,  as  follows :  "  The  present  contract  with 
Mr.  Croad  for  two  new  shafts  and  shed  at  the  brewery  shall  be 
completed  at  the  vendor's  expense ;"  and  the  particulars  also 
contained  a  statement  as  to  the  beerhouse  above-mentioned  as 
follows :  "  This  house  was  recently  destroyed  by  fire,  but  is  now 
being  rebuilt  at  a  considerable  outlay,  and  shall  be  completed 
according  to  contract  in  due  course  by  the  contractor,  Mr.  Croad, 
of  Portsea"  At  the  time  when  the  contract  to  purchase  was 
signed,  namely,  on  the  5th  of  June,  1882,  it  was  verbally  stipu- 
lated that  the  works  to  be  executed  by  Croad  should  be  carried 
out,  and  should  be  paid  for  by  the  Defendants  as  agents  for 
Canning ;  and  the  Defendants  verbally  guaranteed  that  this 
should  be  done.  On  the  15th  of  June  Canning  gave  an  autho- 
rity to  the  purchaser's  solicitors  to  pay  to  the  Defendants  the 
balance  of  the  purchase-money,  and  on  the  24th  of  June  the  pur- 
chaser paid  to  the  Defendants,  as  agents  for  Canning,  a  further 
sum  of  £2000  on  account  of  the  purchase-money  in  consideration 
of  his  being  let  into  possession  of  the  purchased  property.  On 
the  same  day  the  Defendants  paid  to  the  Capital  and  Counties 
Bank  a  sum  of  £1388  3s.  9d.  on  account  of  Canning  ;  the  Defen- 
dants had  previously  given  to  the  bank  an  undertaking  to 
indemnify  it  to  the  extent  of  £1700.  On  the  11th  of  July 
Canning  gave  to  the  Defendants  an  order  to  pay  one  Terry  a  sum 
of  £211  for  malt  supplied  to  Canning,  and  on  the  20th  of  July, 
1882,  the  Defendants  verbally  undertook  to  pay  Terry,  and  did, 
in  fact,  pay  him  on  the  19th  of  August.  The  Defendants  had  had 
to  pay  large  sums  of  money  for  Canning,  who  was  in  difficulties, 
and  he  was  also  indebted  to  them  in  the  sum  of  £177  17s.,  being 
the  amount  of  their  professional  charges  and  expenses  against 
Canning  in  various  matters  in  connection  with  the  brewery  and 
other  property,  including  the  advertising  and  putting  up  for  sale 
by  auction  in  September,  1881,  and  May,  1882.   After  deducting 
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0.  A.  the  siini  of  £177  17s.,  the  only  money  remaining  in  the  Defen- 
1885  dants'  hands  on  the  22nd  of  July,  1882,  was  £157  19s.  Qd.,  the 
Webb  Defendants  being  out  of  this  amount  liable  to  pay  Croad  any 
Smith      balance  due  to  him.    On  the  22nd  of  July,  1882,  Canning  wrote 

  and  sent  to  the  Defendants  a  letter  signed  by  him,  which  (the 

formal  parts  being  omitted)  was  as  follows :  "  Please  pay  Mr.  C. 
Webb  "  (the  Plaintiff)  "  £503  due  to  him  for  malt  on  Mr.  Dean 
settling  the  completion  of  purchase  and  charge  to  my  account." 
On  the  24th  of  July  the  Defendants  wrote  and  sent  to  the  Plain- 
tiff a  letter,  which  (the  formal  parts  being  omitted)  was  as  follows : 
"  We  are  in  receipt  of  Mr.  Canning's  letter  requesting  us  to  pay 
you  the  sum  of  £503,  and  we  hope  the  settlement  will  shortly  he 
made,  when  we  shall  have  much  pleasure  in  complying  with  his 
instructions,  if  we  have  sufficient  in  hand  to  enable  us  to  do  so. 
You  will  understand  that  we  only  hold  the  deposit,  and  therefore 
are  unable  to  say  exactly  what  sum  we  shall  have  in  hand  at  the 
settlement."  The  Plaintiff  did  not  reply  to  this  letter.  On  the 
8th  of  August  the  Defendants  out  of  the  said  sum  of  £157  19s.  6d. 
duly  paid  to  Croad  the  sum  of  £75  18s.  Id.,  being  the  balance 
due  to  him  for  work  completed  by  him  according  to  the  parti- 
culars, and  for  which  the  Defendants  by  agreement  with  the 
purchaser  were  bound  to  pay  out  of  the  money  in  their  hands. 
This  left  the  sum  of  £82  0s.  lid.,  and  no  more,  in  the  Defendants' 
hands  as  the  balance  of  moneys  received  by  them  from  the  pur- 
chaser in  connection  with  the  purchase.  On  the  18th  of  August, 
1882,  Canning,  with  his  solicitor,  attended  at  the  office  of  the 
purchaser's  solicitors'and  then  completed  the  purchase,  and  re- 
ceived from  them  (without  any  consent  or  authority  of  the 
Defendants)  the  whole  balance  of  the  price  payable  by  the  pur- 
chaser. On  the  same  day,  after  completing  the  purchase  as 
aforesaid,  Canning,  with  his  solicitor,  attended  at  the  Defendants' 
offices,  and  after  stating  that  he  withdrew  the  authority  given  bv 
him  for  payment  to  the  Plaintiff,  and  that  he  himself  would  pay 
the  Plaintiff's  debt,  claimed  payment  of  the  sum  of  £82  0s.  lid., 
which  accordingly  was  paid  to  Canning  or  his  solicitor  by  the 
Defendants'  clerk,  who  had  the  management  of  their  business.  A 
further  sum  of  £207  lis.  6d.,  which  was  then  in  the  Defendants' 
hands,  and  was  the  balance  of  the  purchase-moneys  of  certain 
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furniture  sold  by  the  defendants  in  lots  by  public  auction,  was  at      0.  A. 
the  same  time  paid  by  the  Defendants  to  Canning  or  his  solicitor.  1885 
No  part  of  such  last-mentioned  purchase-moneys  was  paid  or  pay-  Webb 
able  by  C  H.  Dean,  and  the  sale  of  the  furniture  was  a  matter  Smith 

i  wholly  distinct  from  the  sale  to  him.   

The  Defendants  after  action  brought,  namely,  on  the  20th  of 

!  December,  1882,  offered  to  pay  to  the  Plaintiff  the  sum  of 

\t  £82  Os.  11  d.,  together  with  his  costs  of  action  up  to  that  time, 

I  but  he  refused  to  receive  the  same. 

j  At  the  trial  of  the  action  Yice-Chancellor  Bacon  ordered  that 
an  account  should  be  taken  of  all  moneys  received  by  the  Defen- 
dants or  either  of  them  as  auctioneers  or  agents  of  T.  H.  Canning 
upon  or  in  connection  with  the  sale  of  the  brewery  and  other 
property  in  Portsea  of  T.  H.  Canning,  excluding  the  proceeds  of 
the  sale  of  the  furniture  of  T.  H.  Canning;  and  in  taking  the 
account  the  payments  made  by  the  Defendants  to  Croad  and 
j  Terry  of  the  sums  of  £75  18s.  Id.  and  £211  respectively  were  to 
[be  allowed  to  the  Defendants,  but  the  sums  retained  by  the 
[Defendants  for  themselves  were  to  be  disallowed  to  the  Defen- 
jdants  as  against  the  Plaintiff.  And  the  Vice-Chancellor  further 
ordered  that  the  Defendants  should  pay  to  the  Plaintiff  his  costs 
up  to  and  including  the  trial  of  the  action. 

The  Defendants  appealed  against  so  much  of  the  judgment  of 
the  Yice-Chancellor  as  directed  that  the  sums  retained  by  the 
Defendants  for  themselves  were  to  be  disallowed  to  the  Defen- 
dants, as  against  the  Plaintiff,  and  that  the  Defendants  should 
pay  to  the  Plaintiff  his  costs  of  the  action  up  to  and  including 
trial  thereof. 

The  Plaintiff  appealed  against  so  much  of  the  judgment  of  the 
Yice-Chancellor  as  ordered  that  in  taking  the  account  thereby 
directed  the  payment  made  by  the  Defendants  to  Mr.  Croad  of 
the  sum  of  £75  18s.  Id.  was  to  be  allowed  to  the  Defendants. 

The  appeal  and  the  cross-appeal  came  on  for  argument  on  the 
15th  and  17th  of  January,  1885. 

Hemming,  Q.C.  (Shebbeare,  with  him),  for  the  Defendants  : — 
First,  the  Defendants  had  a  right  to  set  off  the  amount  due  to 
them  against  the  sum  claimed  by  the  Plaintiff:  Eoxburghe  v. 
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Cox  (1),  which  is  exactly  in  point  for  the  present  case  :  the  De- 
fendants had  a  right  of  retainer  which  they  were  entitled  to 
exercise,  and  this  right  of  retainer  was  not  taken  away  by  their 
letter. 

Secondly,  if  there  was  no  right  of  retainer  or  set-off',  the  De- 
fendants, as  auctioneers,  were  entitled  to  a  right  of  lien. 

[Brett,  M.K. : — The  judgment  of  the  Court  of  Queen's  Bench 
in  Robinson  v.  Butter  (2)  shews  that  an  auctioneer  is  entitled  to  a 
lien  of  some  kind.] 

Thirdly,  no  equitable  charge  had  been  created  in  favour  of  the 
Plaintiff :  the  letter  of  Canning  was  merely  an  informal  bill  of 
exchange.  A  direction  to  pay  when  a  fund  arises,  and  a  promise 
to  pay  when  a  fund  is  received,  create  no  liability  in  equity 
Field  v.  Megaw  (3).  Moreover,  the  letter  of  Canning  was  not  a 
direction  to  pay  out  of  a  particular  fund. 

Marten,  Q.C.,  and  Hadley,  for  the  Plaintiff : — 

Bobinson  v.  Butter  turned  upon  the  special  facts  of  the  case 
It  was  a  question  of  mere  pleading. 

[Hemming,  Q.C. : — The  existence  of  a  lien  in  favour  of  an 
auctioneer  is  recognised  in  Coppin  v.  Walker  (4)  and  Coppin  v 
Craig  (5).] 

It  is  clear  from  Sanderson  v.  Bell  (6)  that  no  general  lien 
exists  in  favour  of  auctioneers. 

[Brett,  M.K. : — That  case  does  not  relate  to  a  lien  for  business 
done  as  an  auctioneer. 

Cotton,  L.J. : — That  case  related  to  work  done  in  respect  of  a 
deed.  In  the  present  case  the  auctioneers  have  done  work  for 
the  benefit  of  Canning :  have  they  not  a  lien  on  the  fund  produced 
by  their  exertions  ? 

Lindley,  L.J. : — In  Sanderson  v.  Bell  the  work  in  respect  of 
which  the  lien  was  claimed,  was  not  done  in  the  course  of  an 
auctioneer's  business.] 

(1)  17  Ch.  D.  520.  (4)  7  Taunt.  237. 

(2)  4E.&B.  954.  (5)  Ibid.  243. 

(3)  Law  Eep.  4  C.  P.  660.  (6)  2  C.  &  M.  304. 
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Then  the  letter  from  Canning  to  the  Defendants,  and  the  De-  0.  A. 
fendants'  acknowledgment  to  the  Plaintiff,  amount  to  an  equitable  ~^&> 
charge.  The  letter  from  Canning  to  the  Defendants  did  amount  Webb 
to  a  direction  to  pay  the  £503  out  of  a  particular  fund,  and  it  was  Smith. 
so  understood  by  the  Defendants;  therefore  it  amounted  to  an 
equitable  assignment  of  the  fund  in  the  Defendants'  hands.  After 
these  documents  had  been  executed,  no  money  could  be  paid  over 
to  Canning  so  as  to  discharge  the  Defendants,  unless  the  Plain- 
tiff's claim  were  first  satisfied :  Br  ice  v.  Bannister  (1).  The 
Defendants  were  not  justified  in  paying  off  Canning  without 
providing  a  fund  to  discharge  the  Plaintiff's  claim :  they  ought 
not  to  have  settled  with  Canning  in  derogation  of  the  Plaintiff's 
right.  The  assets  ought  to  have  been  marshalled :  Aldrich  v. 
Cooper  (2).  The  Plaintiff  relies  upon  In  re  Westzinthus  (3),  which 
is  analogous  to  the  present  case :  that  was  a  case  where  the 
doctrine  of  marshalling  was  extended  to  bankruptcy.  The  argu- 
ment for  the  Defendants  is  that  they  were  entitled  to  do  as  they 
pleased  ;  that  they  could  take  their  debt  of  £177  17s.  out  of  the 
money  produced  by  the  sale  of  the  brewery  and  hand  over  the 
fund  produced  by  the  sale  of  the  furniture  to  Canning :  but  this 
is  an  argument  opposed  to  all  the  authorities,  such,  for  instance, 
as  Pearl  v.  Deacon  (4).  It  is  true  that  no  case  can  be  found 
where  the  doctrine  of  marshalling  has  been  applied  to  two  funds, 
there  being  a  lien  as  to  one  only ;  but  it  is  applied  in  numerous 
instances,  such  as  the  case  of  legatees  and  others. 

Then,  as  to  the  cross-appeal,  the  Plaintiff  objects  to  the  allow- 
ance of  the  sum  paid  to  Croacl,  because  it  was  paid  pursuant  to 
a  verbal  guarantee,  and  therefore  could  not  be  enforced  in  law. 

Hemming,  in  reply : — 

The  argument  for  the  Plaintiff  is  that  when  one  creditor  has 
the  right  to  be  paid  out  of  two  funds,  another  creditor  can  compel 
him  to  pay  himself  out  of  a  particular  fund ;  but  the  doctrine  of 
marshalling  exists  only  in  administration  when  the  funds  are  in 
Court.  When  there  are  two  funds  in  the  hands  of  a  creditor,  and 
he  has  notice  of  a  charge  from  another  creditor  upon  one  of  the 


(1)  3  Q.  B.  D.  569.  (3)  5  B.  &  Ad.  817. 

(2)  8  Ves.  382 ;  2  W.  &  T.  L.  C.  5th  Ed.  p.  80.  (4)  1  De  G.  &  J.  461. 
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C  a  funds,  he  may  pay  himself  out  of  that  fund  if  he  has  a  lien  upon 
1885  it.  All  that  is  meant  in  Aldrichy.  Cooper  (1),  or  any  of  the  other 
cases,  is  that  the  creditor  with  one  fund  shall  not  be  prejudiced 
by  the  choice  of  the  creditor  with  two  funds  to  take  payment  out 
of  the  doubly  charged  fund,  and  that  if  the  creditor  with  the  two 
funds  does  so  elect,  as  he  may  do,  the  other  creditor  shall  stand 
in  his  shoes  against  the  debtors.  But  the  doctrine  of  marshalling 
never  imposes  any  burden  as  against  the  creditor,  and  it  is  only 
when  both  funds  are  under  administration  that  language  has  been 
used  which  at  all  encourages  this  idea.  In  no  case  has  the  doc- 
trine of  marshalling  been  applied  to  the  prejudice  of  a  creditor. 
The  payment  by  the  Defendants  to  Canning  was  voluntary  :  but 
that  does  not  affect  their  position. 


Jan.  24.    Brett,  M.E.  :— 

This  action  was  brought  against  auctioneers  who,  on  behalf  of 
a  client,  had  sold  certain  real  property,  and  also  had  sold  certain 
furniture :  the  complaint  is  that,  having  sold  this  property  and 
this  furniture  by  auction,  they  received  notice  of  a  charge  in 
favour  of  the  Plaintiff,  and  in  defiance  of  that  notice  they  have 
paid  themselves  out  of  the  property  fund  and  not  out  of  the 
furniture  fund:  they  have  done  this  notwithstanding  a  letter 
which  they  themselves  have  written.  It  has  been  said  that  the 
Defendants  were  bound  by  the  charge  in  favour  of  the  Plaintiff, 
and  also  by  their  own  letter  to  him.  As  to  the  latter  point,  in 
order  that  they  should  be  bound  by  their  own  letter,  it  must  in 
truth  be  a  contract ;  but  I  think  that  the  letter  of  the  Defendants 
was  not  a  contract,  and  it  was  not  so  contended.  The  letter  was 
not  written  with  the  intention  of  making  a  contract,  and  a  person 
cannot  contract  without  the  intention  to  make  a  contract :  more- 
over, if  the  letter  did  contain  a  promise  to  pay  the  Plaintiff,  there 
was  no  consideration  for  the  promise,  and  on  this  ground  there 
was  no  contract.  In  the  present  case,  the  Plaintiff  gave  notice 
of  his  charge,  and  the  Defendants'  letter  was  intended  merely 
to  be  an  acknowledgment  that  the  notice  had  been  received.  It 
is  clear  that  the  Defendants  had  the  lien  of  auctioneers  upon  the 

(1)  8  Ves.  382 ;  3W.  &  T.  L.  C.  5th  Ed.  p.  80. 
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,  property  fund  arising  from  the  skill  and  labour  displayed  by 
them  in  producing  it ;  but  they  had  no  general  lien.  As  regards 
the  furniture  fund,  it  does  not  seem  that  they  had  any  lien ;  they 

|  might  have  a  right  of  retainer  if  an  action  had  been  brought 

t  against  them,  that  is,  they  might  have  had  an  answer  by  way  of 
set-off  in  respect  of  any  amounts  retained  by  them.  Here  the 
two  funds  were  in  the  hands  of  the  same  persons  ;  over  the  one 
they  had  a  right  of  lien,  but  not  over  the  other.  They  stood  in 
a  different  position  with  regard  to  the  two  funds.  Can  there  be 
an  application  of  the  doctrine  of  marshalling  as  to  these  funds  ? 
I  cannot  think  that  the  doctrine  of  marshalling  applies  where 
there  are  different  funds  as  to  which  different  rights  exist.  On 

I  this  ground  I  think  that  the  decision  of  the  Yice-Chancellor 
must  be  reversed.  But,  further,  as  between  the  two  parties  the 
doctrine  does  not  apply :  it  applies  when  the  funds  are  in  Court, 
and  when  the  Court  can  exercise  a  jurisdiction  over  them. 

Cotton,  L.J. : — 

In  this  case  the  Yice-Chancellor  has  disallowed  the  sums  re- 
tained by  the  Defendants  for  their  own  benefit.  Now  the  Plaintiff 
had  undoubtedly  an  equitable  charge,  and  it  was  said  that  the 
auctioneers  could  not  deduct  their  charges  from  the  fund  produced 
by  the  sale  of  the  brewery  :  but  they  had  a  lien  in  respect  of  their 
charges,  and  they  were  entitled  to  so  much  of  the  fund  as  repre- 
sented their  charges  :  therefore  the  Plaintiff  as  to  this  part  of  the 
fund  was  only  a  second  incumbrancer,  and  his  claim  must  be  post- 
poned to  that  of  the  Defendants.  As  to  the  residue  of  the  fund 
produced  by  the  sale  of  the  brewery,  the  Defendants  had  no  lien ; 
but  they  had  a  right  as  against  Canning  of  set-off.  Boxbnrghe  v. 
Cox  (1)  shews  that  an  assignor  can  give  no  greater  right  in  equity 
than  he  himself  possesses.  I  think  that  I  need  not  add  anything 
to  what  the  Master  of  the  Kolls  has  said  as  to  the  Defendants'  letter 
of  acknowledgment :  it  was  a  mere  acknowledgment  of  the  notice 
of  the  charge  ;  but  after  writing  that  letter  they  could  not  make 
x  further  charge,  nor  could  they  create  an  additional  set-off.  But 
the  main  point  argued  was  as  to  the  doctrine  of  marshalling.  I 
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must  consider  what  that  doctrine  is,  and  how  far  it  extends :  it 
comes  to  this,  that  if  J.,  has  a  charge  upon  Wliiteacre  and  Blackacre, 
and  if  B.  also  has  a  charge  upon  Blackacre  only,  A.  must  take 
payment  of  his  charge  out  of  Whiteacre,  and  must  leave  Blackacre, 
so  that'  B.,  the  other  creditor,  may  follow  it  and  obtain  payment 
of  his  debt  out  of  it :  in  other  words,  if  two  estates,  Wliiteacre  and 
Blackacre,  are  mortgaged  to  one  person,  and  subsequently  one  of 
them,  Blackacre,  is  mortgaged  to  another  person,  unless  Blackacre 
is  sufficient  to  pay  both  charges,  the  first  mortgagee  will  be  com- 
pelled to  take  satisfaction  out  of  Whiteacre,  in  order  to  leave  to 
the  second  mortgagee  Blackacre,  upon  which  alone  he  can  go. 
There  was  also  another  class  of  cases  in  which  the  doctrine  was 
applied,  namely,  where  under  the  old  law,  creditors  by  simple 
contract  had  no  claim  upon  real  assets,  unless  charged  with  or 
devised  for  the  payment  of  debts,  a  Court  of  Equity  would  compel 
specialty  creditors  who  might  resort,  in  the  first  instance,  to  the 
personal  estate,  in  priority  of  creditors  by  simple  contract,  and  to 
the  real  assets,  in  exclusion  of  them,  to  recover  satisfaction,  in 
the  first  place,  out  of  the  real  assets  as  far  as  they  went.  Again, 
where  funds  are  in  Court,  the  Court  of  Equity  has  applied  the 
doctrine. 

The  difficulty  has  arisen  from  some  words  of  Lord  Eldon  in 
Aldrich  v.  Cooper  (1).  But  I  think  that  he  only  means  what  he 
says  there,  namely,  that  if  the  mortgagee  can  obtain  satisfaction 
out  of  the  copyhold  estate,  he  is  compelled  to  take  it  out  of  it :  his 
action  was  not  to  prejudice  any  other  creditor.  No  case  in  point 
has  been  cited  by  counsel ;  and  I  think  that  the  doctrine  as  to 
marshalling  is  not  to  be  applied.  It  is  said  that  no  creditor  is  to 
be  disappointed.  It  is  true  that  apparently  there  were  two  funds  : 
but  the  Defendants  had  no  claim  against  or  lien  over  the  fund  pro- 
duced by  the  sale  of  the  furniture  :  they  could  only  have  a  set-off 
as  to  it,  and  the  doctrine  of  marshalling  applies  only  where  there 
are  claims  or  charges  upon  both  funds.  Therefore  there  could  be 
no  marshalling.  The  Defendants,  as  auctioneers,  if  they  were 
sued,  had  a  right  to  part  of  the  fund  produced  by  the  sale  of  the 
brewery,  because  they  had  charges  in  respect  of  that  fund ;  and 
there  was  nothing  to  compel  them  to  adopt  an  inferior  position, 

(1)  8  Yes.  382,  396. 
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namely,  to  rely  upon  a  set-off.    The  Plaintiff  cannot  compel  the  C.  A. 

Defendants  to  hand  over  the  fund  produced  by  the  sale  of  the  1885 

brewery  without  allowing  them  to  deduct  their  charges,  but  only  "Webb 

the  residue  which  remained  after  those  charges  had  been  satisfied.  Smith 

The  appeal  of  the  auctioneers  must  be  allowed  as  to  the  balance   

1  Cotton,  L.J. 

of  the  fund  produced  by  the  sale  of  the  brewery.   

As  to  the  cross-appeal,  the  question  arises  upon  a  contract  of  a 
simple  nature  :  it  was  a  contract  with  the  purchaser  for  the  execu- 
tion of  repairs:  the  sum  paid  to  Croad  stands  upon  the  same  footing 
;  as  the  proceeds  of  the  sale  of  the  furniture.  It  was  a  sum  properly 
retained  as  against  Canning,  and  if  it  was  properly  retained  against 
Canning,  it  was  properly  retained  against  the  Plaintiff. 

Lindley,  L.J. : — 

This  case  is  of  considerable  importance:  it  is  an  experiment  tried 
for  the  first  time.  The  action  is  brought  against  the  auctioneers, 
who  have  sold  a  brewery  for  a  customer.  The  Plaintiff  relies 
upon  an  equitable  assignment  to  him  by  Canning,  and  the  first 
question  is,  what  are  the  Plaintiff's  rights  under  the  equitable 
assignment  ?  The  Vice-Chancellor  seems  to  have  considered  that 
the  letter  of  the  Defendants  prevented  them  from  exercising  any 
rights  which  they  might  have.  The  terms  of  that  letter  have 
been  fully  commented  upon,  and  it  is  plain  that  the  Defendants 
did  not  intend  to  exclude  themselves  from  any  rights  which 
they  might  have.  It  seems  to  me  that  this  disposes  of  the  point 
decided  in  the  Plaintiff's  favour.  It  has  been  contended  that 
auctioneers  have  no  lien  :  but  they  have  a  particular  lien  although 
not  a  general  lien :  it  is  so  laid  down  in  all  the  books  and  in 
Bobinson  v.  Butter  (1)  ;  and  as  to  the  question  of  set-off  this  case 
is  covered  by  Boxburghe  v.  Cox  (2).  So  far  as  to  the  balance  of 
the  fund  produced  by  the  sale  of  the  brewery,  the  law  is  clear. 

But  then  the  Plaintiff,  Webb,  relies  upon  another  point,  namely, 
as  to  marshalling;  and  as  to  this  the  action  is  an  experiment. 
The  Plaintiff,  Webb,  had  a  right  of  action  and  also  a  charge  upon 
the  fund  in  the  Defendants'  hands  :  but  the  Defendants  had  many 
rights :  they  had  a  right  of  lien  and  also  they  had  a  right  of  set- 
off.   It  is  argued  for  the  Plaintiff,  Webb,  that  the  Defendants 


(1)  4  E.  &  B.  954. 
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C.  A.  were  bound  to  obtain  payment  out  of  the  fund  produced  by  the 
1885  sale  of  the  furniture,  so  that  he  might  obtain  payment  out  of  the 
Webb  fund  produced  by  the  sale  of  the  brewery.  Now,  I  will  suppose 
Smith  ^na^  ^ne  Defendants  had  no  fund  upon  which  they  could  rely  by 
  wav  of  set-off.    There  is  a  case  which  I  will  mention  where  the 

Lindley,  L.J.  M  J 

  matter  is  treated  of:  it  refers  to  the  jurisdiction  of  the  Court  of 

Admiralty,  and  is  called  The  Arab  (1).  In  that  case  the  holder  of 
a  bottomry  bond  tried  to  compel  the  crew  of  a  ship  to  waive  their 
right  of  maritime  lien  for  wages  for  services  rendered,  and  to  sue 
the  owners,  who  were  perfectly  solvent.  The  holder  of  the  bottomry 
bond  had  only  a  remedy  against  the  ship :  whereas  the  crew  had 
also  a  personal  remedy  by  action  of  debt  against  the  owners.  The 
Judge  of  the  Court  of  Admiralty  held  that  he  had  no  jurisdiction 
to  restrain  the  proceedings  of  the  crew  against  the  ship,  and  to 
compel  them  to  resort  to  a  personal  remedy  against  the  shipowners : 
and  the  reason  given  is  that  there  were  not  two  funds  under  the 
control  of  the  Court.  In  the  present  case  I  think  that  we  are 
compelled  to  lay  aside  the  suggestion  that  the  Defendants  are 
bound  to  give  up  their  security  and  to  sue  Canning  for  the  money 
due  to  them,  or  at  least  to  retain  the  sum  due  to  them  out  of  the 
fund  produced  by  the  sale  of  the  furniture.  Such  a  suggestion  is 
founded  on  a  mistake.  It  is  not  warranted  by  Aldrich  v.  Cooper  (2), 
or  by  any  case  decided  before  Lord  HardwicTce.  But  a  principle 
has  been  laid  down,  which  has  found  its  way  into  the  text-books, 
and  it  is  that  assets  shall  not  be  marshalled  where  by  so  doing 
another  man's  right  would  be  prejudiced :  in  this  case  if  the 
doctrine  of  marshalling  were  applied,  we  should  prejudice  the 
right  of  the  Defendants  as  to  their  lien.  The  general  principle 
of  marshalling  was  stated  by  Sir  William  Grant,  M.R.,  in  Trimmer 
v.  Bayne  (3),  in  the  words  that  "  a  person  having  resort  to  two 
funds  shall  not  by  his  choice  disappoint  another,  having  one 
only."  That  appears  to  be  a  correct  statement  of  the  law.  The 
vice  of  the  argument  for  the  Plaintiff  is  that  in  truth  there  were 
not  two  funds  to  which  the  Defendants  could  resort,  that  is,  two 
funds  standing  upon  an  equal  footing.  The  Defendants  had  a 
superior  right  of  lien  as  to  the  fund  produced  by  the  sale  of  the 
brewery.  I  think,  however,  that  they  could  not  have  deprived  the 

(1)  5  Jur.  (K.S.)  417.  (2)  8  Ves.  382. 

(3)  9  Ves.  209,  211. 
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Plaintiff  of  the  benefit  of  his  charge,  if  there  had  been  two  funds 
to  which  they  might  have  resorted  under  equal  circumstances. 
The  appeal  of  the  Defendants  must  be  allowed. 

As  to  the  cross  appeal  of  the  Plaintiff,  it  cannot  be  sustained, 
and  it  must  be  dismissed. 

The  Defendants  are  to  be  allowed  the  sums  which  were  dis- 
allowed by  the  Yice-Chancellor  as  retained  for  themselves,  and 
they  are  to  be  allowed  the  payment  to  Croad.  The  Plaintiff  is 
to  have  the  costs  of  the  action  up  to  the  20th  of  December,  1882, 
and  the  Defendants  are  to  have  the  costs  of  the  action  since  that 
time,  including  the  costs  of  the  appeal. 

Solicitor  for  Plaintiff :  W.  F.  Stoles. 

Solicitors  for  Defendants  ;  Houghtons  &  By  field. 

J.  E.  H. 
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In  re  COUSINS.  C.  A. 

ALEXANDER  v.  CROSS.  1885 

[1883    C.    6235.]  ^.l* 

Will — Option  to  purchase — Interest  not  transmissible  to  Executors  of  Person 
to  whom  Option  is  given. 

A  testator  devised  and  bequeathed  certain  real  and  personal  property, 
including  an  hotel,  to  trustees  upon  trust  to  pay  out  of  the  rents,  issues, 
and  income  thereof,  annuities  to  his  widow  and  sister,  and  during  their 
lives  and  the  life  of  the  survivor  to  divide  the  residue  of  the  rents,  issues, 
and  income  equally  between  his  four  children ;  and  after  the  decease  of  the 
survivor  of  his  wife  and  sister  he  declared  that  his  son  should  have  the 
option  of  purchasing  the  hotel  at  the  price  of  £10,000,  such  sum  to  fall  into 
testator's  residuary  personal  estate  ;  but  if  the  son  should  decline  to  pur- 
chase the  hotel  at  that  price  within  six  months  after  the  decease  of  the 
survivor  of  the  testator's  wife  and  sister,  he  directed  that  his  trustees  should 
sell  the  hotel,  and  that  the  moneys  arising  from  the  sale  thereof  should  fall 
into  his  residuary  personal  estate.  The  son  died  very  soon  after  his  father, 
the  testator,  also  leaving  a  will  whereby  he  appointed  executors.  The 
testator's  wife  and  sister  being  also  dead : — > 

Held,  that  the  option  to  purchase  the  hotel  was  a  right  personal  to  the 
son,  and  could  not  be  exercised  after  his  death  by  his  executors. 

ORIGINATING  SUMMONS  under  Rules  of  the  Supreme 
Court,  1883,  Order  lv. 
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C.  A.  The  following  questions  were  submitted  to  the  Court :  first, 

1885       whether,  according  to  the  true  construction  of  the  will  and  codicil 
In  re      of  Henry  Cousins,  the  elder,  the  option  of  purchasing  the  Mount 
Cousins.     Stuart  Hotel,  and  the  shops  and  other  buildings,  and  heredita- 
v.     *  ments  purchased  by  Henry  Cousins,  the  elder,  and  formerly  the 
CJ^'      estate  of  George  Rawlinson,  deceased,  can  be  exercised  by  the 
executors  of  Henry  Cousins,  the  younger ;  secondly,  whether  the 
executors  of  Henry  Cousins,  the  younger,  ought  now  to  exercise 
the  option  of  purchase  ;  and,  thirdly,  if  so,  in  what  way  the 
money  payable  in  respect  of  such  purchase  ought  to  be  raised. 
The  summons  was  taken  out  by  William  Alexander  and  John 
William  Alfred  Stevens,  the  surviving  trustees  of  Henry  Cousins, 
the  elder,  and  also  the  executors  of  the  will  of  Henry  Cousins,  the 
younger,  against  Sarah  Sophia  Cross,  Mary  Ann  Stevens,  Sidney 
Edward  Yates,  and  George  Rider  Ousey,  who  represented  the  in- 
terests under  the  will  of  Henry  Cousins,  the  elder,  and  William 
James  Cousins,  who  was  the  sole  beneficiary  under  the  will  of 
Henry  Cousins,  the  younger. 

Henry  Cousins,  the  elder,  by  his  will,  dated  the  5th  day  of 
March,  1874,  wherein  he  described  himself  as  "  retired  hotel- 
keeper,"  after  directing  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  and  after  bequeathing  certain  lega- 
cies to  his  wife,  and  directing  that  she  should  be  permitted  to 
occupy  a  house  called  Haddington  House  free  from  rent  upon 
certain  conditions,  and  after  bequeathing  to  his  sister,  Sarah 
Cousins,  a  legacy  of  £30,  gave,  devised,  and  bequeathed  "  the 
Mount  Stuart  Hotel  and  the  offices,  shops,  and  other  buildings 
and  hereditaments,  some  time  since  purchased  by  me,  and  late 
the  estate  of  George  Raivlinson,  deceased,  my  two  villa  residences, 
respectively  known  as  Haddington  Villa  aforesaid  and  Roxburgh 
Villa,  my  two  houses  in  Oahfield  Street,  Routh,  aforesaid,  and  my 
shares  in  the  Cardiff  Waterworks,  unto  my  friend  William  Alex- 
ander, of  Cardiff,  aforesaid,  timber  merchant,  and  my  son,  Henri/ 
Cousins,  the  younger,  of  Cardiff,  aforesaid,  hotel-keeper,  their 
heirs,  executors,  administrators,  and  assigns,  for  all  my  estate 
and  interest  therein  respectively,  upon  trust  that  they,  the  said 
William  Alexander  and  Henry  Cousins,  the  younger  (hereinafter 
called  '  the  said  trustees  or  trustee '),  or  the  survivor  of  them,  or  the 
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executors  or  administrators  of  such  survivor,  their  or  his  assigns,  C.  A. 
do  and  shall  by,  with,  and  out  of  the  rents,  issues,  and  income  1885 
of  the  hereditaments  and  premises  so  devised  and  bequeathed  as  jn  re 
aforesaid,  pay  to  my  wife  an  annuity  of  £500  during  her  life,  and  CousINS- 
to  my  said  sister,  Sarah  Cousins,  an  annuity  of  £100  during  her  v. 
life  for  her  separate  use  .  .  .  and  subject  to  the  payment  of  the 
said  annuities,  I  direct  that  during  the  joint  lives  of  my  said  wife 
and  sister  and  the  life  of  the  survivor  of  them  the  residue  of  the 
said  rents,  issues,  and  income  (after  satisfying  the  annuities  afore- 
said) shall  go  to,  and  be  equally  divided  between,  my  said  son 
Henry  and  my  three  daughters,  Sarah  Sophia,  the  wife  of  Thomas 
Cross,  Mary  Ann,  the  wife  of  Alfred  Stevens,  and  Emma  Elizabeth 
Cousins,  as  tenants  in  common ;  and  after  the  decease  of  the  sur- 
vivor of  them,  my  said  wife  and  sister,  I  declare  that  my  said  son, 
Henry  Cousins,  shall  have  the  option  of  purchasing  the  said  Mount 
Stuart  Hotel,  and  the  offices,  shops,  and  other  buildings,  and  here- 
ditaments, so  purchased  by  me  as  aforesaid  (subject  and  charge- 
able with  the  payment  of  an  annuity  of  £200  to  Mrs.  Mary  Cooper, 
widow,  during  her  life  now  charged  thereon,  should  she  then  be 
living)  at  the  price  of  £10,000,  such  sum  to  fall  into  and  be 
deemed  part  of  my  ultimate  residuary  personal  estate ;  but  if  my 
said  son  shall  refuse  or  decline  to  purchase  the  said  last-mentioned 
premises  at  the  price  aforesaid  within  the  period  of  six  calendar 
months  after  the  decease  of  the  survivor  of  them,  my  said  wife 
and  sister,  then  I  direct  my  said  trustees  or  trustee  to  sell  and 
dispose  of  the  last-mentioned  premises  in  manner  hereinafter 
mentioned,  and  whether  my  said  son  shall  refuse  or  decline  as 
aforesaid  or  noty  I  direct  my  trustees  or  trustee  at  the  expiration 
of  the  period  aforesaid  to  sell  and  dispose  of  my  said  two  villas 
known  as  Haddington  Villa  and  Roxburgh  Villa,  my  two  houses  in 
Oahfield  Street,  Bouth,  and  my  said  waterworks  shares  by  public 
auction  or  private  contract.  .  .  .  And  I  direct  that  the  moneys  to 
arise  or  be  produced  from  such  sale  or  sales  as  aforesaid  with  the 
immediate  rents  and  profits  thereof  shall  fall  into  and  be  con- 
sidered as  part  of  my  ultimate  residuary  personal  estate  ;  and  as 
to  all  other  my  real  property,  if  any,  and  all  the  rest,  residue, 
and  remainder  of  the  personal  estate  whatsoever  and  wheresoever 
belonging  to  me  at  the  time  of  my  decease,  I  give,  devise,  and 
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G-  A       bequeath  the  same  unto  my  said  trustees  or  trustee,  upon  trust  as 

1885       soon  as  can  be  after  my  decease,  to  sell,  get  in,  dispose  of,  and 

In  re      convert  the  same  into  money,  and  pay  and  divide  the  same  unto 

Cousins.  an(^  between  my  said  four  children  in  equal  shares  as  tenants  in 
Alexander  j  a 

v.        common  .  .  .  and  as  to  the  moneys  to  arise  or  be  produced  by 

the  sale  of  my  said  properties  so  charged  with  the  said  annuities 
as  aforesaid,  and  all  other  my  ultimate  residuary  personal  estate, 
I  bequeath  the  same  (except  as  hereinafter  mentioned)  unto  my 
said  four  children  in  equal  shares  as  tenants  in  common.  ...  I 
declare  that  my  children  respectively  be  deemed  to  take  vested 
interests  from  the  time  of  my  decease."  The  testator  appointed 
his  wife,  his  sister,  Sarah  Cousins,  and  his  son,  Henry  Cousins, 
executors  of  his  will. 

By  a  codicil,  dated  the  25th  of  November,  1874,  to  his  will  the 
testator  appointed  his  sons-in-law,  Thomas  Cross  and  John  William 
Alfred  Stevens,  to  be  trustees  of  his  will  together  with  his  son, 
Henry  Cousins,  and  William  Alexander,  in  his  will  named,  and  then 
proceeded  as  follows  : — "  And  whereas  on  or  about  the  2nd  day 
of  February,  1874,  I  gave  up  to  my  said  son  my  business  of  an 
hotel-keeper  as  well  as  the  lease  or  leases  of  the  premises  in 
which  I  carried  on  my  said  business,  but  no  absolute  assignment 
of  the  lease  or  leases  under  which  I  held  the  same  has  been  exe- 
cuted, I  direct  my  said  trustees  or  trustee  when  required  by  him, 
his  executors,  administrators,  or  assigns,  at  the  cost  of  my  said  son, 
his  executors,  administrators,  or  assigns,  to  execute  such  sufficient 
assignment  as  may  be  required.  And  I  hereby  will  and  declare 
that  in  the  event  of  the  death  of  my  said  son  in  my  lifetime  all 
and  singular  the  beneficial  interest  which  he  would  have  taken 
under  my  will  had  he  survived  me,  shall  go  to  and  be  vested  in 
the  executors,  administrators,  or  assigns  of  my  said  son,  to  whom 
in  that  event  I  give  and  bequeath  the  same  accordingly,  to  be 
be  held  to  and  for  the  use  of  the  executors,  administrators,  and 
assigns  of  my  said  son." 

The  testator  died  on  the  10th  of  December,  1874,  and  his  will 
and  codicil  were  proved  by  his  widow  on  the  22nd  of  March. 
1875.  He  had  possessed  and  carried  on  another  hotel  at  Cardiff, 
called  the  Angel,  but  which  he  had  made  over  to  his  son. 

Henry  Cousins,  the  younger,  made  his  will  on  the  12th  of 
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December,  1874,  and  died  on  the  29th  of  the  same  month.    He      C.  A. 
gave  no  direction  as  to  how  money  should  be  raised  for  buying  1S85 
the  Mount  Stuart  Hotel.    The  widow  and  sister  of  Henry  Cousins,      in  re 
the  elder,  died  some  time  after  his  death.    Owing  to  the  increase 
of  value  in  property  at  Cardiff  the  value  of  the  Mount  Stuart  Hotel 
and  the  buildings  connected  with  it  had  risen  to  be  £30,000 
instead  of  £10,000,  the  price  fixed  by  the  testator.    If,  therefore, 
the  hotel  were  sold  at  its  real  value,  the  share  of  each  of  his  three 
I  daughters  in  the  proceeds  would  be  £7500,  whereas  if  it  were 
Isold  at  £10,000  the  share  of  each  daughter  would  be  only 
I  £2500. 

Vice-Chancellor  Bacon  decided  that,  according  to  the  true  con- 
jstruction  of  the  will  and  codicil  of  Henry  Cousins,  the  elder,  the 
I option  of  purchasing  the  Mount  Stuart  Hotel  and  the  shops  and 
jother  buildings  and  hereditaments  purchased  by  Henry  Cousins, 
the  elder,  and  formerly  the  estate  of  George  Bawlinson,  deceased, 
could  be  exercised  by  the  executors  of  the  will  of  He?iry  Cousins, 
|the  younger,  and  that  they  ought  now  to  exercise  such  option  of 
purchase. 

Sarah  Sophia  Cross  and  Mary  Ann  Stevens,  two  of  the  daughters 
Df  Henry  Cousins,  the  elder,  appealed  to  the  Court  of  Appeal,  and 
the  appeal  was  heard  on  the  31st  of  January  and  the  2nd  of 
February,  1885. 

J  Hemming,  Q.C.,  and  W.  W.  Kar slake,  Q.C.  (Lambert,  with  them), 
or  Sarah  Sophia  Cross  and  Mary  Ann  Stevens : — 

The  question  is  whether  the  option  of  purchasing  given  by  the 
ather's  will  was  a  purely  personal  option,  or  whether  it  con- 
tituted  a  reversionary  interest  conditional  on  the  payment  of 
1 10,000,  which  passed  to  the  executors  of  the  son.  It  is  submitted 
pat,  upon  looking  to  the  terms  of  the  will  and  the  surrounding 
ircumstances,  the  clear  intention  was  to  give  a  merely  personal 
ption  to  the  son  himself,  and  not  to  create  in  the  son  a  rever- 
onary  interest  in  the  hotel.  It  is  clear  that  the  son  never 
mtemplated  the  exercise  of  the  option  by  his  executors,  for  he 
irects  them  to  invest  his  property  in  other  securities.  If  the 
mtention  be  correct,  that  an  interest  was  created,  it  must  be  an 
terest  that  vested  immediately,  and  the  son  could  have  gone 
Vol.  XXX.  i?  1 
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c-  A.  into  the  market  and  sold  it  during  the  lifetime  of  the  annuitants  : 
1885  this  is  a  result  which  the  father  could  not  have  intended.  Having 
In  re  regard  to  the  circumstances,  it  would  be  a  very  reasonable  con- 
struction that  the  testator's  view  was  that  after  the  deaths  of  the 
annuitants  the  son  might  think  it  advantageous  to  himself  per- 
sonally to  carry  on  the  hotel,  and  he  intended  to  give  to  his  son 
the  option  of  so  doing.  And  it  would  be  a  most  unnatural  con- 
struction of  the  words  to  hold  that  the  father  intended  to  give  a 
vested  reversionary  interest  subject  to  the  payment  of  £10,000. 

But,  secondly,  even  if  this  option  was  intended  to  pass  to  the 
son's  executors,  it  is  submitted  that  it  would  be  a  breach  of  trust 
for  the  executors  to  exercise  it.    It  rested  with  the  person  to 
v/hom  the  option  was  given  to  say  whether  it  should  be  exercised 
by  his  executors.    The  son's  will  directs  the  investment  of  his 
estate  by  the  executors  in  certain  specific  modes  of  investment, 
which  would  not  include  the  purchase  of  this  hotel.  If  they  were 
to  exercise  the  option,  it  would  constitute  a  contract  by  them  for 
the  purchase  of  this  hotel.    Could  such  a  contract  be  enforced  ? 
It  is  contended  that  the  executors  could  not  be  compelled  speci- 
fically to  perform  it,  because  the  performance  of  it  by  them  would 1 
be  a  breach  of  trust,  and  a  trustee  will  not  be  compelled  specifi- 
cally  to  perform  a  contract  which  involves  a  breach  of  trust.  The  I 
trustees  of  the  father's  will  are  in  this  case  affected  with  notice 1 
of  the  breach  of  trust.    The  Court  will  not  order  a  contract  to  be 
specifically  performed,  unless  there  is  mutuality:  if  there  is  nc 
power  to  enforce  it  against  one  of  the  parties,  that  party  cannot; 
enforce  it  against  the  other :  Fry  on  Specific  Performance  (1)  j 
It  is  therefore  contended  that  the  son's  executors  are  not  in  £ 
position  to  enforce  the  option.    The  right  to  exercise  an  optioi 
is  of  a  strictly  limited  nature :  Highgate  Archway  Company  v\ 
Jeahes  (2). 

Marten,  Q.C.,  and  /.  M.  Solomon,  for  William  James  Cousins 
If  the  executors  of  the  son  had  a  valuable  option  of  this  kinc 
they  were  bound  to  exercise  it  for  the  benefit  of  the  estate,  an 
the  exercise  of  it  would  not  be  a  breach  of  trust:  'if  they  coul 
secure  for  their  testator's  estate  a  property  worth  even  £20,00 
(1)  2nd  Ed.  p.  201.  (2)  Law  Eep.  12  Eq.  9. 
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for  £10,000,  they  would  be  bound  to  do  so,  though  possibly  they 
might  afterwards  be  bound  to  convert  it  into  the  securities 
authorized  by  the  investment  clause  in  the  will.  It  is  contended 
that  this  was  clearly  an  option  intended  to  be  given  for  the  benefit 
of  the  son  and  the  son's  estate,  and  therefore  passed  to  his  execu- 
tors. It  is  in  effect  a  valuable  property,  and  if  a  valuable  option 
is  given  to  a  man,  it  is  given  to  him  and  his  executors  like  any 
other  valuable  property,  though  the  executors  are  not  mentioned. 

[Brett,  M.K. : — Could  the  son  exercise  the  option  before  the 
deaths  of  the  annuitants,  or  could  he  assign  the  option  before 
their  deaths,  so  that  his  assignee  could  exercise  it  when  it  arose  ?] 

It  is  so  contended.    Prima  facie  an  option  is  not  merely  per- 
sonal :  an  option  to  take  a  lease  will  pass  to  the  assignees  of  a 
Ibankrupt :  Buckland  v.  Pavilion  (1).    The  option  to  take  a  lease 
jdoes  not  require  any  personal  qualification  before  it  can  be  exer- 
sised;  it  is  not  like  an  agreement  to  paint  a  picture,  where  the 
oersonal  skill  of  the  artist  is  required.    An  option  to  take  a  lease 
nust  be  construed  like  a  covenant,  and  in  Viners  Abridgment, 
it.  Executors  E.  c.  4,  it  is  said  (2) : — "  Covenant  to  make  lease 
o  testator  at  the  end  of  the  term,  testator  dies  within  the  term, 
et  it  shall  be  made  to  the  executor."    A  covenant  to  convey 
and  creates  an  interest  in  land :  London  and  South  Western  Bail- 
jay  Company  v.  Gomm  (3).    The  declaration  in  the  will  that  the 
hildren  are  to  take  vested  interests,  shews  that  the  option  was 
be  vested  in  the  son  as  property,  and  therefore  passed  to  his 
ersonal  representatives.   By  the  codicil  Henry  Cousins,  the  elder, 
the  event  of  his  son  dying  in  his  lifetime,  gave  to  his  execu- 
rs  all  the  beneficial  interest  which  the  son  would  have  taken 
he  had  survived  his  father ;  the  executors  of  the  son  would 
erefore  have  been  entitled  to  exercise  the  option,  if  the  son  did 
t  survive  the  father ;  and  it  is  impossible  to  suppose  that  the 
Jther  intended  to  put  the  executors  in  a  different  position,  if  the 
n  survived  his  father. 


Badeoch,  for  the  trustees. 


1)  Law  Rep.  1  Eq.  477 ;  2  Ch.  67. 


(2)  2nd.  Ed.  vol.  xi.  p.  434. 


C.  A. 

1885 

In  re 
Cousins. 

Alexander 
v. 

Cross. 


(3)  20  Ch.  D.  562. 
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c.  A.      Brett,  M.K.  :— 

One  preliminary  observation  I  desire  to  make,  and  that  is  that 
In  re  it  is  almost  useless  to  quote  a  case  on  the  construction  of  a  contract 
between  two  persons,  or  any  rule  for  the  construction  of  a  contract 
between  two  persons,  in  order  to  enable  a  Judge  to  construe  a  will. 
In  a  contract  between  two  persons  he  has  to  consider  what  must 
have  been  the  views  of  both.  In  a  will  he  has  only  to  construe 
what  must  have  been,  or  what  can  be  seen  to  have  been,  the  in- 
tention of  one  person :  and  that  makes  all  the  difference  in  the 
world  as  to  the  mode  of  looking  at  the  questions. 

Then,  again,  I  do  not  think  that  the  question,  whether  an  option 
would  pass  to  the  assignees  of  the  person  enjoying  it  on  his  bank- 
ruptcy during  his  lifetime  assists  a  Judge  in  deciding  whether 
it  is  a  valuable  thing  only  during  his  lifetime,  or  whether  it  is  a 
valuable  thing  for  his  life  and  afterwards.  That  does  not  seem 
to  me  to  help  a  Judge.  He  is  driven  back  on  the  simple  rules, 
and  not  upon  the  involved  rules  which  are  sometimes  brought  in 
to  construe  documents,  but  on  the  simple  rules  of  construction 
and  on  the  construction  of  a  will. 

Now  the  first  thing,  to  my  mind,  to  be  considered  is,  what  was 
the  state  of  things  when  the  testator  made  his  will,  and  what  was 
the  state  of  things  with  which  he  was  about  to  deal  ?    He  was 
an  innkeeper  in  Cardiff,  and  he  had  had  two  hotels  in  his  posses 
sion  at  the  same  time,  and,  as  far  as  I  can  see,  had  been  working 
them  together.    It  is  the  commonest  thing  in  the  world  in 
large  town  like  Cardiff.    But,  I  suppose,  as  he  grew  older,  he  g 
tired  of  working  one  himself,  and  perhaps  one  by  a  manager,  and 
therefore  he  had  let  one  of  the  hotels.    That  must  be  taken  into 
consideration.  Now  what  is  the  natural  desire  of  an  hotel-keeper 
in  a  town  of  moderate  size  ?    It  is  to  hold  as  many  of  the  hotels 
in  the  town  as  he  can,  or  at  all  events  to  have  a  personal  influence 
with  regard  to  as  many  as  he  can.  For  what  reason  ?  For  a  ve 
good  business  reason,  namely,  that  if  his  first  hotel  has  succeede 
to  such  an  extent  that  he  has  a  large  number  of' customers  wh 
will  follow  him,  he  is  immediately  anxious,  not  merely  to  hav 
some  influence  with  another  hotel,  but  to  work  it,  and  to  be  th( 
person  who  is  to  have  the  profit,  because  he  can  take  his  cus 
tomers  with  him.  That  is  the  first  result  that  occurs  to  my  mine 
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bringing  a  knowledge  of  business  to  bear  upon  it.    That  is  he      C.  A. 

first  desire  of  the  hotel-keeper,  if  it  can  be  done.    But  another  1885 

point  is  to  be  considered :  if  he  cannot  take  his  customers  with      jn  re 

him,  his  next  fear  is  that,  if  another  adverse  person  sets  up  CousiNS- 

Alexander 

another  hotel,  not  only  will  the  latter  take  his  own  customers  v. 
with  him,  but  also,  that  he  will  take  the  hotel-keeper's  customers 
from  him.  That  is  a  very  material  thing  in  this  sort  of  business.  Brett' M,Rj 
Therefore,  if  he  cannot  carry  on  the  other  hotel  personally,  he  likes 
to  have  a  power  over  it — a  power  to  be  exercised  by  him  personally. 
He  cares  no  more  for  his  executors  than  he  cares  for  anyone  else. 
He  wants  to  have  the  power  himself  for  the  purpose  of  carrying 
on  his  business  whilst  he  is  alive,  and  therefore,  if  he  cannot 
himself  carry  on  the  business,  the  next  thing  which  he  would  like 
j  would  be  to  be  the  owner,  or  the  landlord  of  the  other  hotel,  so 
|  that  he  might  take  care  that  the  person  who  goes  into  that  hotel 
|  shall  be  bound  not  to  interfere  with  him,  because  it  would  be  to 
ithe  interest  of  that  person  not  to  interfere  with  his  landlord  in 
the  other  hotel. 

Now  there  are  two  things  which  immediately  stamp  the  desire 
f  an  hotel-keeper  with  regard  to  such  a  matter  as  this, — that  is 
desire  for  the  purpose  of  carrying  on  his  business  personally. 
The  testator  had  had  the  two  hotels  first  of  all  apparently  in  his 
3wn  possession,  working  them  both ;  secondly,  he  had  reserved 
svith  regard  to  this  one  a  power  over  it,  because  he  had  only  let 
it,  and  was  the  landlord.    Now  his  son  was  an  hotel-keeper,  or  is 
isserted  to  be  one.    I  think  he  was  one.    Now  what  is  the  first 
hing  that  would  be  in  the  testator's  mind  if  he  cared  about  his 
on  ?    Why  that  his  son  should  have  the  same  advantages  as 
limself ;  that  the  son  should  either  have  a  power  of  working  the 
jwo  hotels  together,  or  that  his  son  should  have  such  an  interest 
a  both  hotels  that  one  could  not  be  set  up  as  a  rival  to  the  other. 
?hat  is  the  state  of  things  with  which  the  testator  has  to  deal 
hen  he  is  about  to  make  his  will. 

Now  I  come  to  the  terms  of  the  will.  He  was  dealing  with 
ne  of  these  hotels,  and  with  the  other  I  need  not  trouble  my- 
>lf.  The  first  thing  which  he  does  is  to  give  an  annuity  out 
f  the  profits  of  this  hotel  to  his  wife  and  his  sister,  as  long 
p  they  shall  live.    He  does  not  deal  with  that  hotel  in  respect 
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C.  A.      of  his  son  immediately.    He  lias  put  a  burden  upon  it,  as  it  were, 
1885      but  lie  says:  "After  the  decease  of  the  survivor  of  them,  mjj 
said  wife  and  sister,  I  declare  that  my  said  son,  Henry  Cousin  h 1 
shall  have  the  option  of  purchasing  the  Mount  Stuart  Hotel,  and 
the  offices,  shops,  and  other  buildings  and  hereditaments  pur- 
Cross-      chased  by  me  ....  at  the  price  of  £10,000."    Now  if  I  take 
Brett,  m.r,  piain  language  by  itself  and  apply  it  to  those  facts  which  I 

have  stated,  what  does  he  mean  to  do?  In  the  most  natural 
terms  he  does  that  which  I  say  is  the  most  probable  thing  which 
he  would  do,  namely,  he  gives  the  son  an  option  to  enable  the 
son  to  carry  on  his  business  in  the  way  in  which  his  father  had. 
That  is  the  natural  meaning  of  the  words.  Now  I  think  it  is 
very  necessary  to  look  at  the  price,  namely,  £10,000.  That  is 
rather  a  large  price.  Although  there  is  no  evidence  about  it,  it 
looks  to  me  as  if  it  was  the  real  value  of  the  hotel  estimated  at 
that  time  when  the  will  was  made,  and  as  the  probable  value  at 
the  time  when  his  wife  and  sister  would  die.  It  is  a  large  price. 
This  money  is  to  go  into  the  residue  of  his  estate.  Therefore, 
after  all,  if  the  testator  is  putting  a  fair  price  on  the  building  he 
gives  his  son  nothing  except  this  power  over  his  business,  which 
is  a  personal  advantage  to  him  in  the  mode  of  carrying  it  on.  It 
looks  to  me  as  if  the  whole  thing  was  personal,  and  the  words  are 
the  very  words  which  a  testator  would  use  if  he  meant  to  say 
what  I  think  most  likely  he  would  say.  Why  should  I  go  out  of 
my  way,  and  look  into  cases  in  order  to  see  that  if  the  words  were 
different  they  would  have  some  other  effect  (for  that  is  what  it 
comes  to) ;  and  why  should  I  say  that  if  it  is  something  else  it 
should  have  some  other  effect  because  it  is  something  else  ?  That 
is  an  argument  that  is  very  often  used,  but  it  is  a  pure  fallacy. 

Now  how  is  it  that  the  dispute  has  arisen  ?  It  has  arisen  by 
an  accident.  Cardiff  is  a  wonderful  place,  as  everybody,  who  Las 
been  there,  knows ;  and  Cardiff,  for  some  reason  or  other,  either 
by  reason  of  the  extension  of  the  docks  and  other  works,  or  fey 
the  careful  superintendence  and  personal  interest  of  its  great 
proprietor,  Lord  Bute,  has  jumped  up  into  a  town  double  or  treble 
the  size  that  it  was;  not  according  to  its  natural  growth,  but 
according  to  a  sudden  artificial  increase ;  and  therefore  tin- 
hotel,  which  probably  was  worth  £10,000,  has  jumped  up  to  a 
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largely  increased  value,  and  immediately  there  is  a  lawsuit,  and      C.  A. 
with  the  admirable  ingenuity  of  lawyers  of  every  description  they  1885 
try  to  make  out  of  a  man's  will  what  he  did  not  say,  and  what  he      jn  re 
never  thought  of.    I  am  of  opinion  that  this  was  a  mere  personal  ^CousiNS- 
option,  and  with  the  greatest  deference  to  the  Vice-Chancellor 
I  cannot  see  that  he  has  given  any  reason  for  saying  that  it 
is  not.    I  cannot  agree  with  him,  and  I  think  this  appeal  must  be 
allowed. 

Cotton,  L.J. : — 

I  also  am  unable  to  agree  with  the  Vice-Chancellor.  I  suppose 
the  course  of  the  argument  here  has  been  very  much  the  same  as 
it  was  before  the  Vice-Chancellor,  to  judge  from  his  judgment ; 
and  the  argument  has  really  been  this — that  an  option  is  a 
valuable  thing,  that  that  which  is  valuable  is  property,  and, 
further,  that  this  was  part  of  the  testator's  property  transmissible 
to  his  executors.  Undoubtedly  an  option  may  be  valuable,  and 
in  one  sense  it  is  property,  but  that  does  not  at  all  determine 
how  long  the  option  is  to  continue,  or  who  is  to  exercise  it.  The 
only  question  which  we  have  to  consider  here  is  this,  namely, 
whether  the  option  which  was  given  had  come  to  an  end,  that  is 
to  say,  whether  it  is  an  option  to  be  exercised  by  the  son  during 
the  limited  period  of  his  lifetime,  or  whether  it  is  an  option  to  be 
exercised,  not  only  by  the  son,  but,  after  he  was  dead,  by  his 
executors.  If  it  is  said  that  it  is  property  and  it  goes  to  his 
executors,  it  is  assumed  that  all  property  must  last  after  a  man's 
death.  That  is  an  entire  fallacy.  Suppose  it  had  been  a  gift  to 
him  of  a  life  interest;  that  is  property,  and  it  may  be  a  very 
valuable  property,  but  no  one  would  ever  suggest  that  that  could 
go  to  his  executors.  The  real  question  is,  although  this  is  pro- 
perty, is  it  such  a  property  as  can  be  made  valuable  at  any  time 
after  the  son's  death  ?  In  my  opinion  it  cannot.  It  is  at  an  end 
when  the  son  dies.  I  do  not  think  it  was  very  seriously  argued  that 
this  option  could  be  exercised  during  the  lifetime  of  the  widow. 
The  benefit  of  it  might  be  sold  in  the  event  of  the  son  coming 
into  it  if  he  survived  his  mother  and  his  aunt,  and  he  could  then 
exercise  the  option,  and  get  the  estate  conveyed.  But  that  has  no 
bearing  upon  the  present  question.   If  he  died  during  the  lifetime 
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C.  A.      of  his  mother  and  aunt,  although  he  contracted  that  if  he  lived 
18S5       he  would  buy  the  estate,  yet  that  could  not  make  the  option  more 
jnre      continuing,  or  more  exercisable,  although  it  would  be  valuable, 
Cousins.     an(j  as  far  ag  ^e  was  concerned  it  was  converted  into  money.  The 
Llexandeb  tegtator  wag  an  innkeeper,  and  had  an  inn  of  his  own,  and  he 
QR0SS-      intended  to  give  a  certain  benefit  to  his  son.    He  would  not  have 
cotton,  l.j.    made  this  disposition  if  he  had  not  so  intended,  but  we  must 
consider  in  what  way  and  to  what  extent  he  has  made  it.  He 
says ;  "  after  the  decease  of  the  survivor  of  them,  my  said  wife 
and  sister,  I  declare  that  my  said  son,  Henry  Cousins,  shall  have 
the  option  of  purchasing  the  said  Mount  Stuart  Hotel."    In  my 
opinion  the  testator  intended  that  his  son  should  have  this  option 
if  he  in  his  lifetime  thought  it  for  his  benefit  to  exercise  it ;  and 
then  he  went  on  to  say  that  if  his  son  should  refuse  or  decline, 
then  it  was  to  be  sold,  and  the  money  arising  from  the  sale  was 
to  go  into  the  residue  of  the  estate.    To  my  mind  it  was  an 
intention  to  give  an  option  to  the  son  to  say  whether  he  would 
have  this  property  at  the  price  which  the  father  pointed  out. 
Of  course  if  he  was  living  and  the  price  was  low,  he  would  take 
it ;  but  if  it  was  high,  then  he  would  not  take  it.    That  is  the 
benefit  which  the  father  gives  to  him,  but  it  is  a  benefit  only  to 
the  son  during  the  period  that  may  elapse  between  the  death  of 
his  mother  and  sister  and  six  months  after  that  time  if  he  is 
living.    In  my  opinion  the  judgment  of  the  Vice-Chancellor 
cannot  be  supported,  and  the  appeal  is  rightly  brought. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  In  order  to  understand  this  will, 
it  ought  to  be  observed  that  not  only  was  the  testator  an  hotel- 
keeper,  and  his  son  an  hotel-keeper,  but  the  testator  devises 
his  property,  including  this  Mount  Stuart  Hotel,  to  two  persons, 
W.  Alexander  and  Henry  Cousins,  as  trustees,  and  the  trustees  are 
to  pay  to  the  widow  £500  a  year,  and  to  the  sister  £100  a  year,  and 
then  to  divide  the  residue  amongst  the  testator's  children.  Then 
comes  the  clause  which  is  in  dispute  :  "  And  after  the  decease  of 
the  survivor  of  them,  my  said  wife  and  sister,  I  declare  that  my 
said  son  Henry  Cousins  shall  have  the  option  of  purchasing  the 
said  Mount  Stuart  Hotel  and  the  offices,  shops,  and  other  buildings 
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and  hereditaments  so  purchased  by  rne  as  aforesaid  (subject  and      C.  A. 

chargeable  with  the  payment  of  an  annuity  of  £200  to  Mrs.  Martj  1885 

Cooper,  widow,  during  her  life  now  charged  thereon  should  she      jn  re 

then  be  living,)  at  the  price  of  £10,000  ;"  and  that  is  to  fall  into  CousiNS- 

„  ,  ,  •      •11  Alexander 

the  residue  of  the  testator  s  estate.    Now  the  question  is  whether  v. 

that  means  more  than  it  purports  to  say.    The  language  of  it  °B0SS- 
seems  to  me  to  be  calculated  to  give  the  son  a  personal  right  to  Lindley' L  J' 
acquire  this  property,  if  he  chooses,  at  a  certain  time  and  at  a 
certain  price.   It  is  not  in  form  a  devise  of  anything  more  to  him 
than  that  which  I  have  mentioned.    The  devise  is  already  made 
by  the  general  devise  to  him  and  W.  Alexander  upon  trust.  But 
there  is  nothing  more  than  the  language  which  I  have  mentioned. 
Now  it  is  said  that  that  is  not  a  personal  option  to  him,  but  that 
it  is  in  the  nature  of  property  which  passes  to  his  assignees  in 
bankruptcy,  if  he  became  bankrupt,  and  was  saleable  by  him,  and 
|  passes  to  his  executors.    It  appears  to  me  that  the  bankruptcy 
[  test  is  by  no  means  conclusive,  nor  of  much  assistance  one  way  or 
the  other.    The  question  is,  whether  it  was  only  an  option  which 
the  son  personally  was  entitled  to  exercise,  or  whether  it  was 
exercisable  by  his  executors,  administrators,  or  assigns.  Now 
there  is  not  a  word  in  the  will,  which  I  have  read,  to  shew  that 
the  testator  intended  that  the  son's  executors,  administrators,  or 
assigns  should  exercise  that  option.    The  language  is  rather 
adverse  to  that  construction,  and  the  other  parts  of  the  will,  apart 
from  the  codicil,  do  not,  in  my  judgment,  carry  the  case  further. 
If  it  is  a  question  of  what  is  meant  by  benefits  in  the  will,  or 
rather  vested  interests,  it  leaves  the  matter  just  where  it  was. 
The  question  to  be  determined  must  be  ascertained  before  the 
clause  about  vested  interests  is  reached,  and  it  appears  to  me,  I 
3onfess,  that  an  option  personal  to  the  son,  as  I  understand  it, 
*iven  by  the  first  clause,  is  not  a  vested  interest  within  that  sub- 
sequent clause.    Now  there  is  more  in  the  codicil,  because  the 
odicil  is  rather  wider.    The  codicil  is  this ;  it  says,  "  that  in  the 
jvent  of  the  death  of  my  said  son  in  my  lifetime,  all  and  singular 
he  beneficial  interest  which  he  would  have  taken  under  my  will 
lad  he  survived  me,  shall  go  to  and  be  vested  in  the  executors," 
nd  so  on.    In  one  sense  that,  of  course,  is  a  beneficial  interest ; 
hat  is  to  say,  if  £10,000  is  less  than  the  value,  then  the  right  to 
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0.  A,      acquire  the  property  at  that  price  would  be  a  beneficial  interest. 
1885       But  the  clause  in  the  codicil  must  be  taken  with  the  one  pre- 
ceding  it,  which  also  throws  light  upon  it,  and  which  shews  what 
Cousins.    ^he  testator  means.    It  appears  to  me,  upon  the  whole,  that  the 
Alexander  .g  reasona];)]y  plain,  that  this  option  is  personal  to  the  son, 

°R0SS-      and  the  codicil  does  not  make  it  anything  else  ;  that  is  to  say,  the 
Lindiey,  L.j.  nght  0f  the  son  to  buy  this  hotel  at  the  price  of  £10,000  ceased 
to  exist  when  the  son  died. 

Solicitors :  I.  H.  Tyas  &  Huntington ;   Croivder,  Anstie,  & 
Vizard  ;  Cunliffe,  Beaumont,  &  Davenport. 

J.  E.  H. 


C.  A.  In  re  ASPHALTIC  WOOD  PAVEMENT  COMPANY. 

1885  LEE  &  CHAPMAN'S  CASE. 

Feb.  16,      Running  Contract — Charge  on  Moneys  payable  under  the  Contract — Winding-up 
of  contracting  Company — Set-off — Salvage  Money — Moneys  payable  undi 
concurrent  Contracts  —  Notice  ■ —  Mutual  Credit — Bankruptcy  Act,  1869 
(32  &  33  Vict.  c.  71),  s.  39. 

By  the  terms  of  a  contract  between  the  Commissioners  of  Sewers  and  a 
wood  paving  company,  the  company  were  to  pave  a  particular  street  called 
Victoria  Street,  and  the  Commissioners  were  to  pay  60  per  cent,  of  the 
moneys  due  a  month  after  the  engineer  certified  the  works  to  be  complete 
30  per  cent,  within  three  months  afterwards;  and  10  per  cent,  at  the 
expiration  of  two  years.  During  the  two  years  the  company  were  to  keep 
the  wood  surface  of  the  roadway  in  repair,  and  if,  before  the  expiration  of 
the  two  years,  the  Commissioners  should  give  them  notice,  the  company 
were  also  to  keep  the  roadway  in  repair  for  fifteen  years  upon  being  paid 
for  the  same  at  the  annual  rate  of  Qd.  per  square  yard.  The  Commissioners 
were  to  be  at  liberty  to  retain  from  time  to  time  "  out  of  any  money  pay 
able  by  them  to  the  contractors,"  an  amount  equal  to  the  above  annual 
charge,  by  way  Of  security ;  and  in  the  event  of  failure  by  the  company 
to  perform  the  contract,  the  moneys  retained  were  to  be  forfeited,  and  tc 
be  held  by  the  Commissioners  as  liquidated  damages  for  the  default ;  and 
it  was  provided  that  whenever  "  according  to  the  terms  of  this  contract, 
any  money  should  be  due  from  the  company  to  the  Commissioners  fo 
damages  or  otherwise,  the  Commissioners  might  either  sue  for  such  mone; 
or  deduct  or  set  off  the  same  against  any  money  due  from  them  to  ih 
company. 

The  contract  being  dated  on  the  22nd  of  September,  1882,  the  compan 
on  the  15th  of  November,  1882,  gave  to  L.  and  C,  timber  merchants, 
charge  on  all  their  interest  in  the  contract  to  secure  a  debt  for  goods  so1 
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and  delivered ;  and  on  the  9th  of  December,  1882,  notice  of  this  charge  was       C.  A. 
given  to  the  Commissioners. 

On  the  same  9th  of  December,  1882,  but  after  the  notice,  the  company 
presented  a  petition  for  a  winding-up  order,  and  on  the  12th  and  16th  of  q^^^, 
December  the  provisional  official  liquidator  was  empowered  and  ordered  to  Case 

complete  the  contract  and  to  obtain  the  necessary  timber  on  security  of   

the  moneys  to  be  received  subject  to  L.  and  (7.'s  charge.  On  the  13th  of 
January,  1883,  the  winding-up  order  was  made :  on  the  29th  of  January 
the  liquidator,  having  completed  the  work,  sent  in  a  claim  to  the  Commis- 
sioners, and  on  the  8th  of  March,  1883,  the  engineer  certified  the  work  to 
be  complete.  On  the  19th  of  March,  1883,  the  Commissioners  sent  to  the 
liquidator  a  claim  of  set-off  for  anticipated  loss  by  breach  of  the  contract  to 
repair  for  fifteen  years,  the  amount  of  such  claim  being  estimated  by  the 
difference  between  Is.  a  square  yard,  which  the  Commissioners  considered 
they  would  have  to  pay  for  the  repairs,  and  the  6d.  a  square  yard  provided 
for  by  the  agreement.  They  also  claimed  to  set  off  damages  accrued  and 
anticipated  under  other  contracts  for  paving  other  streets.  Except  as  to  a 
trifling  sum,  it  was  not  alleged  that  any  cause  of  action  for  breach  of  any 
of  these  contracts  accrued  before  the  27th  of  January,  1883.  On  the  25th 
of  May,  1883,  the  Commissioners  served  the  company  (in  liquidation)  with 
formal  notice  to  repair  for  fifteen  years  from  the  8th  of  March,  1885  : — 

Held,  that  the  liquidator  was  not  entitled  to  a  first  charge  on  the  moneys 
payable  under  the  contract  for  the  cost  of  completing  the  work  incurred  by 
him  since  the  winding-up. 

Decision  of  Bacon,  V.C.,  reversed. 

Held,  further,  that  the  chargees,  L.  and  C,  were  entitled  to  a  charge  on 
90  per  cent,  of  the  moneys  payable  under  the  contract  (subject  as  above) 
undiminished  by  any  retainer  or  set-off  by  the  Commissioners  either  under 
the  Victoria  Street  contract  or  otherwise. 

Decision  of  Bacon,  V.C.,  affirmed. 

Held,  further,  that  the  Commissioners  might  prove  for  their  cross  claim 
under  the  contract  of  the  22nd  of  September,  1882. 
Decision  of  Bacon,  V.C.,  affirmed. 

Meld,  further,  that  the  Commissioners  were  not  entitled  to  retain  any 
moneys  due  under  the  contract  of  the  22nd  of  September,  1882,  in  respect 
of  moneys  due  under  any  of  the  concurrent  contracts. 

Decision  of  Bacon,  V.C.,  affirmed. 

A.PPEAL  of  the  Commissioners  of  Sewers  of  the  city  of  London 
from  an  order  of  Vice-Chancellor  Bacon. 

The  facts  of  the  case  are  fully  stated  in  the  report  (1)  of  the 
proceedings  before  the  Vice-Chancellor. 

John  Henderson  (Marten,  Q.C.,  with  him),  for  the  Appellants, 
the  Commissioners  of  Sewers  : — 

The  winding-up  of  a  company  is  now  governed  by  the  law 
(1)  26  Ch.  D.  624. 
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C.  A.  relating  to  bankruptcy,  at  least  as  to  the  debts  and  liabilities 
1885  which  are  provable:  Judicature  Act,  1875,  s.  10.  At  the  time  of 
L^T&     the  winding-up  in  the  present  case  the  Bankruptcy  Act,  1869,  was 

Chapman's  jn  force .  an(j  j^y  faG  mutual  credit  clause  of  that  statute  (sect.  39) 

Case. 

  the  Commissioners  of  Sewers  are  entitled  to  retain  the  sum 

claimed  by  the  liquidator  for  work  done  in  paving  Queen  Victoria 
Street,  and  to  set  off  against  it  part  of  the  amount  claimed  by 
them  as  liquidated  damages  ;  and  by  sect.  31  claims  for  damages 
can  be  proved  in  bankruptcy,  and  whatever  can  be  proved  in 
bankruptcy  can  be  made  the  subject  of  set-off  under  the  mutual 
credit  clause :  Mersey  Steel  and  Iron  Company  v.  Naylor  (1). 
Then  the  charge  created  in  favour  of  Lee  and  Chapman  can  make 
no  difference :  no  money  was  due  from  the  Commissioners  of 
Sewers  until  after  the  liquidation  had  commenced :  the  assignees 
can  be  in  no  better  position  than  their  assignor,  the  time  for 
payment  had  not  arrived  when  the  liquidation  supervened. 

[Cotton,  L.J. : — The  assignment  had  been  made  before  the 
liquidation  commenced  ;  how  can  the  mutual  credit  clause  apply  ?] 

The  assignees,  Lee  and  Chapman,  were  subject  to  all  rights  of 
set-off  which  were  available  against  the  company  :  Boxburghe  v. 
Cox  (2) ;  and  the  notice  of  assignment  was  too  late,  inasmuch  as 
it  was  given  only  on  the  day  when  the  petition  for  the  winding- 
up  order  was  presented. 

And,  further,  the  Commissioners  of  Sewers  are  entitled  to  set 
off  any  sums  of  money  due  to  them  in  respect  of  the  other 
contracts. 

Hemming,  Q.C.,  for  Messrs.  Lee  and  Chapman : — 

It  was  a  mistake  on  the  part  of  the  Vice-Chancellor  to  give  to 
the  official  liquidator  a  preference  over  Messrs.  Lee  and  Chapman. 

[He  was  not  required  to  argue  the  other  points  in  the  case.] 

Horton  Smith,  Q.C.,  and  C.  E.  Turner,  for  the  official  liqui- 
dator : — 

The  claim  of  £740  15s.  Id.  for  completing  the  paving  of  Queen 
Victoria  Street  accrued  due  after  the  commencement  of  the  winding- 

(1)  9  Q.  B.  D.  648 ;  9  App.  Cas.  434.  (2)  17  Ch.  D.  520. 
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up,  and  therefore  no  set-off  can  be  allowed  against  it :  Lice  Hall  C.  A. 
Boiling  Mills  Company  v.  Douglas  Forge  Company  (1).  1885 

[Brett,  M.R  : — The  decision  in  that  case  has  no  bearing  upon      Lee  & 
J-  Chapman's 
this  case.]  Case. 

The  money  has  been  spent,  and  the  work  has  been  done  under 
the  orders  of  the  Court :  the  expenditure  has  been  incurred  for 
the  benefit  of  the  estate  of  the  company,  and  not  for  that  of  the 
Commissioners  of  Sewers.  A  line  must  be  drawn  at  the  winding- 
up;  the  company  in  liquidation  is  different  from  the  company 
when  it  was  a  going  concern.  Alloway  v.  Steere  (2)  shews  that 
there  can  be  no  set-off  to  any  claim  accruing  after  a  bankruptcy 
of  any  claim  founded  on  a  right  existing  before  the  bankruptcy, 
and  the  liquidation  of  a  company  is  now  conducted  upon  the 
principles  of  bankruptcy.  The  Commissioners  of  Sewers  want  to 
set  off  sums  of  money  which  may  become  due;  but  prospective 
damage  cannot  be  set  off,  and  in  point  of  fact  it  is  difficult  to 
estimate  that  there  can  be  any  damage.  The  official  liquidator 
is  entitled  to  be  paid  the  sum  of  £740  15s.  Id.  out  of  the 
£2587  5s.  4c?.  mentioned  in  the  Vice-Chancellor's  order.  Messrs. 
Lee  and  Chapman  can  have  no  charge  upon  that ;  the  assignment 
to  them  would  have  been  worthless  if  the  official  liquidator  had 
not  completed  the  contract. 

Brett,  M.R.  :— 

One  point  taken  was  whether  the  contract  with  reference  to 
Queen  Victoria  Street  carried  with  it  any  right  to  deduct  and 
set  off  moneys,  which  might  become  due  upon  the  other  contracts 
with  reference  to  the  Barbican  and  some  other  streets.  Con- 
sidering the  conclusion  to  which  we  have  come,  I  do  not  think 
it  absolutely  necessary  to  give  any  opinion  about  that :  whether 
it  is  so  or  not,  will  make  no  difference  to  the  result  of  this 
peal;  but  inasmuch  as  it  seems  to  me  quite  clear,  I  do  not 
hesitate  to  say,  that  each  contract,  unless  there  are  specific  words 
in  it  to  the  contrary,  is  to  be  confined  to  the  subject-matter 
of  that  contract,  and  that  the  ordinary  and  business-like  mode  of 
reading  clause  39  is  that  the  only  deductions  and  set-off  which 
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C.  A.      are  to  be  made,  are  from  or  against  any  money  which  may  then 
1885       be  or  may  thereafter  become  payable  by  the  Commissioners  to 
L^T&     the  contractors  under  this  contract.    That  clearly  seems  to  me 
€HCaseNS  to  ^e  tne  construction.    Therefore  so  far  I  agree  with  the  Vice- 
Chancellor. 

But  a  further  point  is  raised.    The  Commissioners  and  the 
company  in  liquidation  had  a  contract  with  reference  to  Queen 
Victoria  Street.  The  contract  gave  certain  rights  to  the  Commis- 
sioners, and  it  gave  certain  rights  to  the  company.  The  company 
were  to  make  the  street  and  of  course  were  to  be  paid  in  respect 
of  making  that  street ;  but  the  company  undertook  certain 
liabilities,  namely,  that  after  the  street  should  be  finished,  they 
would,  if  so  requested,  within  two  years,  or  in  other  words  if 
notice  were  given  to  them  within  that  period,  keep  the  roadway 
in  repair  for  fifteen  years.    That  was  the  existing  contract.  The 
company  had  begun  to  make  the  street  when  they  went  into 
liquidation,  but  they  had  not  so  far  finished  making  the  street, 
as  I  understand  it,  as  to  entitle  themselves  to  payment  for  their 
work :  they  had  done  a  great  part  of  the  work,  but  in  order  to 
enable  them  to  obtain  the  payment  under  the  contract  the  time 
had  not  yet  come.    Before  they  went  into  liquidation — it  signi- 
fies not  how  long — they  had  given  a  charge  to  Lee  and  Chapman 
on  their  interest  in  that  contract.    What  was  their  interest  in 
that  contract?    It  was  the  money  that  was  to  come  to  them 
under  that  contract.    Therefore  they  gave  a  charge  upon  that 
interest.    Notice  of  that  charge  was  given  to  the  Commissioners 
before  the  liquidation,  although  the  liquidation  took  place  upon 
the  same  day.    When  the  company  went  into  liquidation,  the 
liquidator  evidently  thought  it  for  the  benefit  of  the  estate  that 
he  should  complete  the  contract,  so  as  to  obtain  the  payment  for 
it.    He  got  the  leave  of  the  Court  to  carry  on  the  contract.  It 
has  been  argued  that  the  company  which  carries  on  the  contract, 
is  not  the  same  company  as  that  which  entered  into  the  contract. 
Be  it  so :  but  the  contract  remained  the  same ;  and  if  the  com- 
pany were  to  carry  on  the  contract  so  as  to  earn  the  money,  it  is 
obvious  to  my  mind  that  they  were  to  carry  it  on  subject  also  to 
the  liability  that  if  they  were  requested  so  to  do  they  were  to 
keep  the  road  in  repair  for  fifteen  years.    But  they  are  disabled 
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from  performing  a  part  of  the  contract,  and  that  gives  a  right  to 
the  person  with  whom  they  have  contracted  to  damages  under 
that  contract.  Those  damages  are  to  be  assessed  when  the  breach 
is  complete,  and  the  moment  when  they  are  finally  unable  to 
carry  out  their  part  of  the  contract  so  that  by  no  means  could 
they  reinstate  themselves  into  the  power  of  carrying  it  on,  at 
that  moment  the  right  to  damages  has  accrued  and  the  damages 
which  have  then  accrued  ought  to  be  assessed.  Those  damages 
are  for  breach  of  their  undertaking  to  keep  the  street  in  repair 
for  the  future.  It  is  difficult  to  assess  the  amount  of  damages, 
but  if  the  case  were  tried  before  a  jury,  the  jury  would  be  bound 
to  assess  it ;  and  this  case  being  in  the  Chancery  Division,  the 
Judge,  by  means  of  his  Chief  Clerk,  has  assessed  it  in  Chambers. 
It  is  suggested  that  the  figures  were  wrong :  even  if  figures  were 
the  subject  matter  of  appeal,  how  could  we  go  into  it  ?  It  is 
almost  impossible  to  shew  that  the  figures  are  wrong,  and  it 
must  be  taken  that  they  are  right. 

What  are  the  circumstances  under  which  this  question  arises  ? 
The  liquidator  sues  the  Commissioners  for  the  price  of  the  work 
done  under  the  contract.  The  Commissioners  allege  that  they 
have  a  claim  against  the  liquidator  for  damages  which  have  been 
assessed,  and  as  against  him,  by  virtue  of  the  Bankruptcy  Ad,  1869, 
s.  39,  those  damages  are  to  be  considered  as  damages  which  can 
be  set  off  by  the  Commissioners  against  his  claim.  If  there  were 
no  charge  upon  the  claim  of  the  company,  it  seems  to  me  clear 
upon  authority  and  upon  the  true  construction  of  this  section  that 
the  damages  could  be  set  off.  But  then  a  charge  has  been  given 
to  Lee  and  Chapman  before  the  winding-up.  These  damages  for 
breach  of  contract  until  they  were  assessed  were  unliquidated.  If 
there  had  been  no  winding-up,  could  they  have  been  set  off  as  a 
claim  by  the  Commissioners  against  the  company  ?  Certainly  not. 
They  are  not  damages  which  can  be  set  off  under  the  contract. 
Then  if  they  cannot  be  set  off  under  the  contract,  the  interest 
of  the  company  is  to  have  the  payment  for  the  work  done  not 
subject  to  this  right  of  set-off.  That  is  an  interest  on  which  they 
have  given  a  charge  to  Lee  and  Chapman.  Then  how  can  Lee 
and  Chapman  s  right  which  had  thus  been  constituted  before 
the  winding-up,  be  altered  by  the  winding-up?  It  seems  to 
jme  that  it  cannot,  that  when  Lee  and  Chapman  s  rights  are 
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C.  A.      considered,  the  Bankruptcy  Act,  1869,  s.  39,  does  not  apply,  that 
1885       Lee  and  Chapman  s  rights  were  constituted  and  became  absolute 
LeT&      before  the  winding-up,  and  that  their  interest  under  the  contract 
CHCase  N  S  canno^  be  altered  by  a  right  of  set-off  as  between  the  company 
in  liquidation  and  these  Commissioners  accruing  after  the  wind- 
ing-up and  under  the  Bankruptcy  Act,  1869.    I  consider,  there- 
fore, that  Lee  and  Chapman  are  entitled  to  the  amount  of  the 
charge  which  has  been  found  in  their  favour. 

Now  I  come  to  the  question  as  between  the  liquidator  and  the 
Commissioners  wholly  irrespective  of  this  charge,  and  to  be  con- 
sidered as  if  this  charge  had  never  been  made.  That  charge  has 
diminished  the  amount  which  I  now  have  to  deal  with  as  be- 
tween the  liquidator  and  the  Commissioners.  But  the  moment 
that  I  come  to  consider  the  rights  as  between  the  Commissioners 
and  the  liquidator,  and  to  consider  them  as  if  no  charge  had  been 
made,  I  am  driven  back  on  what  I  have  said  before.  As  between 
them  this  claim  to  damages  can  be  proved  in  the  winding-up. 
The  moment  I  come  to  that  conclusion,  I  must  hold  that  the 
Bankruptcy  Act,  1869,  s.  39,  applies,  and  that  the  claim  of  the 
Commissioners  is  to  be  treated  by  way  of  set-off,  and  they  are 
entitled  to  say  that  they  cannot  be  called  upon  to  pay  more  than 
the  amount  which  they  owed  the  company  diminished  by  that 
which  the  liquidator  owed  them  for  these  damages.  Therefore 
as  between  the  liquidator  and  the  Commissioners  it  seems  to  me 
that  the  judgment  of  the  Vice-Chancellor  cannot  be  supported. 

Cotton,  L.  J. : — 

In  this  case  the  Vice-Chancellor  has  made  an  order  which 
gives  the  liquidator  a  right  as  against  the  Commissioners  to  a 
sum  of  money  payable  by  the  Commissioners  under  the  contract 
between  them  and  the  company  which  is  being  wound  up,  the 
Commissioners  being  allowed  to  retain  for  a  couple  of  years  a  sum 
mentioned  in  the  order.  Then  he  has  given  the  Commissioners 
a  right  of  proof  as  against  the  company  for  a  sum  of  £2,536  17s.  6d. 
in  respect  of  the  claim  of  the  Commissioners  for  damages  under 
the  contract  between  the  Commissioners  and  the  company. 

The  first  point  may  be  disposed  of  shortly.  It  was  said  that 
the  decision  of  the  Vice-Chancellor  was  wrong,  because  there  was 
the  right  to  set  off  any  claim  for  damages  under  any  contract 
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whatever  against  the  money  payable  to  the  company  for  work 
done.  I  quite  agree  with  the  Master  of  the  Rolls  that  if  one  takes 
clause  39  of  the  contract  of  1882  and  the  corresponding  clauses 
under  the  other  contracts  which  had  already  been  entered  into 
as  regarded  the  Barbican  and  other  streets,  this  clause  simply 
applies  to  claims  under  the  contract  in  respect  of  which  money  is 
claimed  as  due  by  the  Commissioners  to  the  company.  To  my 
oiincl  that  is  perfectly  clear. 

I  Then  I  come  to  this  other  point.  The  company  is  being  wound 
m.    Is  there  a  right  of  set-off  under  the  mutual  credit  clause, 
[iither  as  against  the  company  or  as  against  the  assignees,  Lee  & 
'hapman,  and  is  the  company  entitled  to  recover  the  £740  15s.  Id, 
xpended  by  the  liquidator  upon  the  street?    Now  as  regards 
e  company,  that  is  to  say  as  against  the  liquidator,  in  my 
inion  there  is  the  right  of  set-off  under  sect.  39  of  the  Act  of 
69  which  is  claimed  Jby  the  Appellants.     That  section  says 
lat  "where  there  have  been  mutual  credits,  mutual  debts,  or 
her  mutual  dealings  between  the  bankrupt  and  any  other 
*rson  proving  or  claiming  to  prove  a  debt  under  his  bank- 
iptcy,  an  account  shall  be  taken  of  what  is  due  from  the  one 
irty  to  the  other  in  respect  of  such  mutual  dealings."    All  that 
oplies  now  to  proceedings  in  winding  up  companies,  and  under 
1e  31st  section  of  the  Bankruptcy  Act,  1869,  claims  for  damages 
culd  be  proved.    The  learned  counsel  for  the  liquidator  have 
sid  that  under  the  contract  there  was  a  right  on  the  part  of  the 
cmpany  to  receive  from  the  Commissioners  a  considerable  sum  of 
mney,  £2587  5s.  4dL    But  what  the  Commissioners  say  is  that 
t.p  contract  which  gives  the  liquidator  a  right  to  that  money 
c  itains  a  clause  that  the  company  shall,  if  it  receives  a  notice 
mhin  two  years,  maintain  Queen  Victoria  Street  for  fifteen  years, 
ai  that  is  now  rendered  impossible  for  the  company  to  do  because 
company  has  gone  into  liquidation,  and  the  amount  which 
Commissioners  can  properly  claim  by  way  of  damages  under 
breach  of  that  clause  has  been  estimated.    Of  course  that 
biach  has  not  occurred  actually,  but  the  company  has  put  itself 
muck  a  position  that  it  cannot  possibly  perform  the  contract, 
m  the  Commissioners  are  entitled  to  prove,  although  the  notice 
aot  been  given  at  the  date  of  the  liquidation  or  at  the  date 
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of  the  completion  of  the  work  by  the  liquidator ;  in  my  opinion 
there  is  a  claim  for  damages  capable,  as  the  Vice-Chancellor 
thought,  of  being  proved  in  the  winding-up.  The  question  is 
whether  it  does  not  come  under  that  mutual  credit  clause,  sect.  39. 
In  my  opinion  it  does :  mutual  dealings  in  respect  of  which  there 
are  these  cross  claims  are  capable  of  being  proved  in  the  liquida- 
tion as  well  as  the  other  claim  which  the  liquidator  has  as  against 
the  Commissioners.  And  why  should  it  not  be?  It  is  argued 
that  this  is  not  a  liability  at  the  time  because  there  was  no  breach. 
At  the  time  when  the  company  commenced  its  liquidation,  it  was 
under  a  contract  which  implied  a  liability  to  maintain  these  streets 
if  it  were  required.  It  is  now  rendered  impossible  by  the 
winding-up  for  the  company  to  do  that,  and  in  my  opinion, 
though  no  notice  had  been  given  before  the  commencement  of 
the  winding-up,  that  is  properly  a  liability  the  damages  for  which 
are  capable  of  being  proved,  and,  if  capable  of  being  proved,  are 
capable  under  the  mutual  credit  clause  of  being  set  off  against 
any  claim  by  the  liquidator  as  against  the  Commissioners. 

But  if  I  rightly  understand  the  argument  of  the  counsel  for  the 
liquidator,  it  was  somewhat  subtle.    He  said  that  it  is  impossible 
that  any  such  notice  should  be  given,  inasmuch  as  one  company 
entered  into  the  contract  under  which  this  sum  is  payable,  an 
that  company  no  longer  exists ;  another  and  different  company  i 
now  going  on.    The  liquidator  can  only  carry  on  contracts  whicl 
have  been  entered  into  by  the  company.    He  has  adopted  anc 
acted  on  that  contract,  and  it  is  impossible  to  say  that  a  differen 
company  is  acting  under  the  winding-up  to  what  there  was  before 
It  is  true  that  the  liquidator  does  many  things  merely  as  liquidate 
but  his  right,  if  any,  to  claim  this  sum  of  money  is  in  respect  of 
contract  entered  into  by  this  going  company,  and  it  is  only  t 
this  going  company  and  the  liquidator  as  its  representative  tha 
any  sum  can  be  due.    In  my  opinion,  therefore,  as  between  tb 
Commissioners  and  the  liquidator  under  the  mutual  credit  clau; 1 
there  is  this  right  of  set-off. 

As  regards  the  assignees,  Lee  &  Chapman,  they  stand  in 
different  position.    Before  the  commencement  of  the  winding-i 
the  company  had  assigned  to  them  the  right  of  receiving 
the  extent  of  their  debt  the  money  payable  under  the  contra* 
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As  regards  that  sum,  there  was  no  longer  a  mutual  credit  or  the 
possibility  of  a  mutual  credit  between  the  company  and  the  Com- 
missioners. It  is  very  true  that  the  sum  had  not  then  become 
payable  because  the  work  had  not  been  finished,  and  the  certificate 
of  the  engineer  had  not  been  given ;  but  there  was  a  handing 
over  by  the  company  to  the  mortgagees  of  their  right  to  receive 
what  was  payable  under  this  contract  to  the  extent  of  their  debt. 
To  that  extent  the  operation  of  the  mutual  credit  clause  does  not 
apply.  It  was  really  a  right  under  the  contract,  although  under 
the  contract  the  time  had  not  yet  arrived  for  payment  of  the  sum 
payable  for  the  paving  of  Queen  Victoria  Street.  As  against 
[Lee  &  Chapman,  the  mutual  credit  clause  cannot  prevail,  because 
it  operates  only  as  between  the  bankrupt  and  the  person  claiming 
to  prove,  not  as  between  the  person  dealing  with  the  bankrupt 
and  some  one  to  whom  the  bankrupt  had  previously  assigned  his 
[interest  in  his  contract.    That  in  my  opinion  settles  that  point. 

Then  the  liquidator  says  that  he  has  spent  £740  15s.  Id.  under 
jthe  order  of  the  Court.    The  Court  had  no  power  whatever  to 
bifid  any  rights  which  the  Commissioners  had,  except  when  the 
Commissioners  came  before  it.    I  cannot  see  how  it  can  be  in  any 
Ivay  said  that  the  expenditure  of  £740  15s.  Id.  could  bind  the 
Commissioners,  even  if  that  would  have  given  any  right  to  the 
iquidator.    The  work  was  done  for  the  benefit  of  the  estate  in 
iquidation,  in  order  that  payment  for  the  work  already  done 
jiiight  not  be  lost  in  consequence  of  the  undertaking  not  being 
ompleted,  and  the  engineer  being  entitled  to  refuse  his  cer- 
ificate.   It  was  done  for  the  benefit  of  the  estate,  and  in  my 
pinion  as  against  the  Commissioners  the  liquidator  cannot  claim 
nat  amount.    It  was  not  done  at  their  request,  it  was  not  done 
)r  their  benefit,  and  as  against  them  in  my  opinion  this  claim 
aust  fail. 

Then  comes  the  other  question  \  as  between  the  liquidator  and 
le  mortgagees  of  the  company.  The  liquidator,  under  the 
mction  of  the  Court,  which  gave  him  a  right  of  indemnity  as 
gainst  the  assets,  if  there  are  any,  has  spent  money  to  secure  the 
md  which  the  company  has  already  mortgaged  to  Lee  &  Chap- 
%an.  In  my  opinion  it  was  wrong  to  give  the  liquidator,  who 
^presents  the  mortgagors,  a  claim  for  this  sum  in  preference 
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Ci  a.  and  priority  to  Lee  &  Chapman,  who  are  the  mort  frames  of  the 
1885  company  for  money  or  money's  worth  which  they  had  advanced  to 
the  company,  and  for  the  purposes  of  the  works  of  the  company. 
Chapmah'b  jn  my  opinion,  therefore,  the  order  must  he  varied  so  far  as  it 
directs  the  £740  15s.  Id.  to  he  paid  to  the  liquidator.  There 
must  he  the  set-off,  and  nothing  will  he  payable  to  the  liquidator 
under  this  order. 


Cotton,  L.J. 


Lindley,  L.J.,  concurred. 


The  order  of  the  Court  of  Appeal  was  as  follows  : — 

"  Ufjon  the  appeal  of  the  Commissioners  of  Sewers  of  the  city  of  London  from 
the  order  dated  the  8th  of  April,  1884,  coming  on  this  day  before  this  Court, 
and  upon  hearing  counsel  for  the  Appellant  and  for  the  official  liquidator  of  the 
Asphaltic  Wood  Pavement  Company,  Limited,  and  for  Messrs.  Lee  &  Chapman.; 
and  upon  reading  the  said  order  dated  the  8th  of  April,  1884,  and  the  certificatci 
of  the  fund  : — 

"  This  Court  doth  declare  that  there  is  no  such  set-off  as  that  claimed  by  the 
Commissioners  of  Sewers  of  the  city  of  London,  but  that  there  is  a  set-of 
as  between  the  said  Commissioners  of  Sewers  and  the  said  liquidator,  on  thr 
contract  dated  the  22nd  of  September,  1882. 

"  And  it  is  ordered  that  so  much  of  the  said  order  dated  the  8th  of  April 
1884,  as  directs  the  said  Commissioners  of  Sewers  to  pay  to  the  .said  liquidato: 
£740  15.s.  Id.  be  discharged. 

"  And  this  Court  doth  declare  that  Messrs.  Zee  &  Chapman  are  entitled  t 1 
£2117,  being  £1000  and  £217  for  interest,  less  tax,  from  the  15th  of  November 
1882,  up  to  the  15th  of  March,  1885,  and  that  they  are  to  be  at  liberty  to  ad< 
their  costs  of  the  said  order,  dated  the  8th  of  April,  1884,  and  of  this  appeal,  t<J 
their  security,  such  costs  to  be  taxed  by  the  Taxing  Master  and  to  include  sucl 
costs  as  they  are  entitled  to  as  mortgagees.  And  the  costs  of  the  Commissioner: 
of  Sewers  of  this  appeal  are  to  be  taxed  by  the  Taxing  Master,  and  paid  out  o  j 
the  assets  of  the  said  company. 

"  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  th 
schedule  hereto." 

It  appeared  from  the  schedule  that  a  sum  of  £2587  5s.  -id.,  money  on  deposi 
was  in  Court,  and  it  was  directed  that  out  of  the  money  on  deposit  and  interes 
the  sum  of  £2117,  and  their  costs,  to  be  taxed,  were  to  be  paid  to  Messrs.  Lee  c  J 
Chapman,  and  it  was  further  directed  that  the  residue  of  the  money  on  deposi  I 
and  interest  was  to  be  paid  toB.  Scott,  the  Chamberlain  of  the  city  of  London  I 
on  behalf  of  the  Commissioners  of  Sewers  of  the  city  of  London. 

Solicitors:  Halse,  Trustram,  &  Co.;   W.  E.  Smith  &  Son 
E.  A.  Baylis. 

j.  e.  n.  1 
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CAVENDISH  v.  CAVENDISH.  C.  A. 

[1873    C.    180.1  1885 

Will — Construction — Turnpike  Road  Bonds — Real  Security.  19- 

Specific  bequest  of  all  moneys,  stocks,  funds,  shares,  and  other  securities, 
*'  except  mortgages  on  real  and  leasehold  security  "  : — 

Held,  that  mortgages  of  turnpike  road  tolls  and  mortgages  of  turnpike 
road  tolls  and  toll-houses  were  not  mortgages  on  real  security,  and  did  not 
come  within  the  exception  in  the  bequest. 
Decision  of  North,  J.,  reversed. 

Appeal  f  the  Plaintiff,  H.  F.  C.  Cavendish,  from  a  decision  of 
Ir.  Justice  North.  The  proceedings  before  Mr.  Justice  North  are 
eported  (1). 

This  was  a  suit  to  administer  the  estate  of  General  Henry  F.  C. 
'avendish,  who  by  his  will,  dated  the  28th  of  February,  1873, 
ade  certain  specific  bequests,  and  among  them  was  a  specific 
equest  to  his  son,  the  late  Plaintiff,  William  Henry  Frederick 
avendish,  of  all  his  moneys,  stocks,  funds,  shares,  and  other 
jcurities  for  money,  "except  mortgages  on  real  and  leasehold 
purity."  Other  material  provisions  of  the  will  are  noticed  in 
le  judgments  of  Lords  Justices  Cotton  and  Lindley. 
Among  the  securities  held  by  the  testator  at  the  time  of  his 
eath  were  three  several  mortgages  given  by  the  trustees  of  cer- 
in  turnpike  roads  by  way  of  security  for  the  repayment  of  money 
lvanced  and  charged  upon  the  tolls  to  be  levied  upon  the  said 
ads,  and  in  one  case,  upon  the  toll-house  built  upon  such  roads 
r  the  purpose  of  collecting  the  tolls,  as  well  as  upon  the  tolls 
ollected. 

The  form  of  the  mortgages  is  given  in  the  report  of  the  pro- 
edings  before  Mr.  Justice  North  (1). 

The  late  Plaintiff,  William  Henry  Frederick  Cavendish,  having 
ed,  Henry  Frederick  Comjpton  Cavendish,  who  was  one  of  the 
*fecutors  of  his  will,  was  by  order  substituted  as  Plaintiff. 

H.  A.  Giffard,  Q.C.,  and  Bailey,  for  the  Plaintiff:— 
The  forms  of  assignment  shew  that  these  securities  are  not 
(1)  24  Ch.  D.  685. 
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C.  A.  mortgages  of  real  or  leasehold  estate :  they  have  none  of  the 
1885  ordinary  incidents  of  a  mortgage :  the  only  remedy  is  by  an  ap- 
Cavendisu  plication  for  a  receiver.    The  decision  in  Robinson  v.  Robinson  (1) 
Cavendish  turnec^  uPon  the  language  of  a  will,  which  was  different  from  that 
  now  before  the  Court. 

Cozens-Hardy,  Q.C.,  and  Simmonds,  for  the  persons  entitled  to 
the  residue : — 

Robinson  v.  Robinson  shews  that  demises  of  tolls  are  mortgages 
on  real  security :  no  special  machinery  is  given  by  the  statutes  to 
enable  the  assignees  of  the  tolls  to  recover  the  amount  due  to 
them,  but  the  appointment  of  a  receiver  would  be  one  mode  of 
enforcing  payment.  The  demises  of  the  tolls  confer  incorporeal 
rights  which  would  go  to  the  heir,  if  the  right  to  receive  payment 
were  not  expressly  limited  to  the  executors  and  administrators, 
They  are  both  securities  and  mortgages. 

Bridgeman,  St.  Wace,  and  Bardswell,  for  other  parties. 


Brett,  M.K.  :— 

Unless  I  am  dealing  with  intricate  questions  as  to  real  properti 
and  unless  the  words  used  are  conveyancer's  language,  which  ha 
been  received  and  adopted  in  a  certain  sense  for  years,  I  am  fo 
construing  every  will  by  itself  according  to  the  ordinary  meaning 
of  ordinary  people  using  the  English  language.    Let  me  tak 
this  will  subject  to  that  canon,  which  I  myself  believe  to  be  th 
only  just  one.    The  testator  bequeaths  "  all  his  moneys,  stock 
funds,  shares,  and  other  securities  for  money,  except  mortgages  o 
real  and  leasehold  security."    I  think  that  whoever  drew  the  wij 
might  have  made  the  matter  plainer,  if  he  had  said,  "  except  mor 
gages  on  real  and  leasehold  property."    I  should  not  have  ha 
the  smallest  doubt  in  that  case,  that  what  is  called  a  mortgage  c 
real  and  leasehold  property  means  a  mortgage  on  real,  that  i 
freehold,  property  and  leasehold  property  :  it  means  what  ordinal 
persons  call  real  and  leasehold  property.    The  testator  uses  til 
words,  "  securities  for  money,"  and  then  he  excepts  out  of  the 
"  mortgages  on  real  and  leasehold  security ;"  now  mortgages  a 

(1)  1D.M.& Gr.  247. 
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within  the  term  "  securities  for  money :"  and  I  cannot  help  think- 
ing that  he  means  to  use  the  words  of  the  exception  in  their 
ordinary  sense,  and  that  he  means  what  ordinary  people  would 
call  mortgages  on  the  real  and  leasehold  property,  and  that  the 
word  "  security  "  there  has  just  the  same  effect  as  "  property."  I 
think  that  the  person  who  drew  this  will  did  not  go  into  the 
refinement  of  considering  whether,  in  point  of  law,  money  lent  on 
turnpike  tolls  was  money  lent  on  real  property  or  not.  He  was 
not  dealing  with  matters  of  that  kind.  Any  person  would  call 
the  piece  of  parchment  upon  which  the  mortgage  is  drawn  up  a 
ji  security  for  money ;  he  would  not  call  it  a  mortgage  on  real  or 
leasehold  property.  Therefore,  it  seems  to  me  that  these  mort- 
I  gages  are  not  within  the  exception,  if  this  will  is  interpreted 
!  according  to  the  canon  of  construction  which  I  adopt,  namely, 
that  it  is  to  be  construed  according  to  the  ordinary  meaning  of 
the  English  language. 

Cotton,  L.J. : — 
A  question  has  arisen  whether  the  exception  from  the  bequest 
'  applied  to  and  excluded  from  the  gift  the  tolls  which  have  been 
referred  to,  and  it  was  argued  that  the  Appellant  could  not  take 
them.  In  my  opinion  he  could.  The  words  here  used  are  not 
"  except  real  securities,"  and  in  Bolinson  v.  Bobinson  (1)  all  that 
was  decided  was  that  turnpike  bonds,  which  included  the  toll- 
houses, would  be  a  real  security  within  the  meaning  of  the  will 
which  then  had  to  be  construed  by  the  Court.  Here  we  have  not 
an  exception  of  all  real  securities,  but  the  words  are,  "  except 
mortgages  on  real  and  leasehold  security."  We  must  consider 
what  the  testator  meant  by  these  words.  In  my  opinion  he 
referred  to  the  same  description  of  property  as  is  mentioned  in 
the  latter  part  of  his  will,  namely,  mortgages  ordinarily  so  called, 
that  is,  conveyances  of  freehold  and  leasehold  property  to  secure 
sums  of  money  and  subject  to  an  equity  of  redemption.  He  has 
dealt  with  certain  mortgages  in  a  clause  at  the  end  of  the  will  to 
which  I  have  referred,  that  is  to  say,  he  has  devised  his  freehold 
and  copyhold  hereditaments  vested  in  him  upon  mortgage — so  as 


(1)  1  D.  M.  &  G.  247. 
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Cavendish. 
Cotton,  L.J. 


to  prevent  them  from  going  to  his  heir — to  his  trustees  subject  to 
the  equity  of  redemption;  and  he  has  then  directed  that  the 
money  secured  by  such  mortgages  shall  be  considered  as  part  of 
his  residuary  personal  estate.  Undoubtedly  he  does  not  refer  to 
leaseholds,  but  the  leaseholds  would  vest  in  his  executors,  and 
they  would  not  require  any  such  devise  as  this,  which  merely  gives 
to  those  executors  as  trustees  the  hereditaments  held  by  the 
testator  upon  mortgage,  which  otherwise  they  would  not  have 
taken.  That  being  so,  I  must  construe  this  word  "  mortgages  1 
in  this  part  of  the  will  fairly  and  reasonably,  looking  to  the  rest 
of  the  will,  and  looking  at  this  circumstance  also  that  people 
would  not  call  these  turnpike  securities  "  mortgages."  In  my 
opinion  these  turnpike  securities  do  not,  upon  the  true  con- 
struction of  this  will,  come  within  the  exception  of  "  mortgages." 


Lindley,  L.J. : — 

A  difficulty  unquestionably  arises  as  to  these  mortgage  securi- 
ties. The  gift  is  of  all  his  moneys,  stocks,  funds,  shares,  and 
other  securities  for  money,  except  mortgages  on  real  and  lease- 
hold security.  The  testator  had  these  securities  upon  tolls,  and 
the  question  is  whether  when  he  used  these  words  he  intended  to 
include  these  securities  upon  tolls  under  the  expression  "  secu- 
rities for  money,"  or  whether  he  intended  to  include  them  under 
the  exception  of  the  mortgages.  It  is  not  a  simple  question 
whether  they  are  securities  or  mortgages.  They  may  be  mort- 
gages ;  they  certainly  are  securities.  The  question  is  into  which 
class  the  testator  has  put  them.  He  was  at  liberty  to  put  them 
into  any  class  which  he  liked.  Can  we  say  that  he  has  put  them 
into  the  excepted  class  amongst  the  mortgages  which  are  not  to 
pass  ?  that  is,  can  we  say  that  these  turnpike  securities  are  mort- 
gages in  the  sense  in  which  he  has  chosen  to  except  them  from 
the  "  securities  for  money  ?  "  One  of  the  difficulties  is  that 
these  turnpike  securities  are  called  mortgages  by  the  statutes 
which  authorize  the  raising  of  the  money.  When  we  look  at  the 
statutes  authorizing  the  creation  of  these  securities,  54  Geo.  3, 
c.  lxii.,  57  Geo.  3,  c.  xiii.,  58  Geo.  3,  c.  lxx.,  we  find  that  they  are 
called  assignments  or  mortgages,  and  in  the  last-named  Act, 
where  the  form  of  transfer  is  given,  it  is  called  a  transfer  of  the 
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mortgage.  But  are  they  mortgages  in  the  sense  in  which  that 
word  is  used  in  this  will?  In  order  to  answer  that  question,  we 
may  look  at  other  parts  of  the  will,  and  I  think  that  a  great  deal 
of  light  is  thrown  upon  the  subject  by  the  clause  to  which  Lord 
Justice  Cotton  has  referred.  It  is  quite  plain  that  they  are  not 
within  that  clause.  It  does  throw  some  light  upon  the  sense  in 
which  the  testator  used  the  word  "  mortgages."  Therefore,  I  have 
come  to  the  conclusion  that  these  turnpike  securities  are  securi- 
ties for  money,  and  are  not  within  the  exception,  but  that  the 
exception  is  confined  to  what  is  strictly  meant  by  a  mortgage  on 
real  or  leasehold  property. 


C.  A. 

1885 

Cavendish 
v. 

Cavendish. 
Lindley,  L.J. 


Solicitors 
J.  Payne. 


Baileys,  Shaw,  &  Gillett  ;  Jaques,  Lay  ton,  &  Jaques; 


J.  E.  H. 


In  re  FAWSITT.  C  A. 

GALLAND  v.  BURTON.  1885 

[1885    F.    365.]  JulV L 

Practice — Originating  Summons — Dismissal  of — Time  for  appealing — Rules  of 
Supreme  Court,  1883,  Order  lviil,  r.  15;  Order  I.,  r.  1;  Order  il,  r.  1; 
Order  ly.,  r.  3;  Order  lxxl,  r.  1 — Judicature  Act,  1873,  s.  100. 

An  originating  summons  taken  out  under  Order  lv.,  r.  3,  is  a  civil 
proceeding  commenced  otherwise  than  by  writ  in  manner  prescribed  by  a 
Kule  of  Court,  and  is  consequently  an  action  within  the  definition  of  that 
word  in  sect.  100  of  the  Judicature  Act,  1873.  Therefore  an  order  made 
upon  such  a  summons  is  appealable  at  any  time  within  one  year  from  its 
date. 

An  originating  summons  had  been  taken  out  by  Robert  Galland 
claiming  to  be  tenant  for  life  in  remainder  of  the  estates  devised 
by  the  will  of  the  above-named  testatrix  Anne  E.  Ferguson  Fawsitt, 
directed  to  David  Burton  and  Stephen  Ellis  Todd,  the  executors  of 
the  said  will,  for  an  order  for  the  administration  of  the  real  and 
personal  estate  of  the  said  testatrix. 

This  summons  was  dismissed  by  Yice-Chancellor  Bacon  on  the 
21st  of  April,  1885 ;  and  B.  Galland,  on  the  1st  of  June,  gave 
notice  of  appeal  against  the  order  of  dismissal. 


232 


CHANCEEY  DIVISION. 


[VOL.  XXX. 


0.  A.         Hemming,  Q.C.,  and  Russell  Roberts,  for  the  Appellant. 

1885 

On  the  opening  of  the  appeal  a  preliminary  objection  was 
Fawsitt.  raised  that  the  appeal  was  out  of  time,  the  notice  of  appeal  not 
Galland  laying  been  given  within  twenty-one  days  from  the  date  of 
Burton.  dismissal. 

Crossley,  Q.C.,  and  Colt  man,  for  the  Eespondents : — 

An  originating  summons  is  not  an  action,  but  "  a  matter  not 
being  an  action"  within  Order  lviii.,  rule  15,  and  therefore 
under  that  rule  the  appeal  must  be  brought  within  twenty-one 
days.  By  force  of  Order  lxxl,  rule  1,  which  makes  the  pro- 
visions of  sect.  100  of  the  Act  of  1873  apply  to  the  rules  of  Court 
1883,  and  by  Order  i.,  rule  1,  and  Order  n.,  rule  1,  "  action," 
when  used  in  the  rules,  means  a  civil  proceeding  commenced 
by  writ.  But  by  the  same  Order  lxxi.,  rule  1,  an  originating 
summons,  authorized  by  Order  lv.,  rule  3,  means  a  "  summons 
by  which  proceedings  are  commenced  without  writ."  The  origi- 
nating summons  does  not,  therefore,  satisfy  the  requirements  of 
an  action. 

Hemming,  Q.C.,  and  Russell  Roberts,  were  not  called  upon. 

Cotton,  L.J. : — 

The  question  for  us  to  decide  on  this  preliminary  objection  is 
whether  an  order  made  upon  an  originating  summons  is  an  order 
made  "  in  a  matter  not  being  an  action,"  and  consequently  one 
from  which  an  appeal  must  be  brought  within  the  twenty-one 
days  limited  by  Order  lviii.,  rule  15.  The  100th  section  of  the 
Judicature  Act,  1873,  says  that  "action  "  shall  mean  a  civil  pro- 
ceeding commenced  by  writ  or  in  such  other  manner  as  may  be 
prescribed  by  Kules  of  Court.  Then  we  come  to  the  Orders  of 
1883.  These  must  not  be  taken  as  being,  or  as  intended  to  be, 
inconsistent  with  the  provisions  of  the  Act.  Order  I.,  rule  1. 
says  that  "  all  actions  which,  previously  to  the  commencement 
of  the  Principal  Act,  were  commenced  by  writ  in  the  Superior 
Courts  of  Common  Law  at  Westminster  ....  and  all  suits  which, 
previously  to  the  commencement  of  the  Principal  Act,  were  com- 
menced by  bill  or  information  in  the  High  Court  of  Chancery ...  * 
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shall  be  instituted  in  the  High  Court  of  Justice  by  a  proceeding  C.  A. 
to  be  called  an  action."  I  do  not  understand  that  as  saying  that  no  1885 
proceedings  but  what  are  mentioned  in  that  rule  are  to  be  called  in 
actions.  But  even  if  that  were  the  case,  an  originating  summons 
is  a  civil  proceeding,  and  a  civil  proceeding  commenced  otherwise 
than  by  writ  in  manner  prescribed  by  the  rules  is  an  action.  I 
read  Order  n.,  rule  1,  as  meaning  that  every  action  is  to  be  com- 
menced by  a  writ  of  summons  except  where  otherwise  provided 
by  the  rules.  Then  we  have  rule  3  of  Order  lv.,  providing  that 
certain  civil  proceedings  shall  be  commenced  by  originating 
summons  instead  of  by  writ  of  summons ;  and  we  find  in  rule  1 
of  Order  lxxi.  an  originating  summons  defined  as  a  summons  by 
which  proceedings  are  commenced  without  writ. 

Taking  that  definition  in  connection  with  sect.  100,  we  must 
treat  an  originating  summons  as  a  civil  proceeding  commenced 
otherwise  than  by  writ  in  manner  prescribed  by  one  of  the  rules 
of  Court,  and  consequently  as  falling  within  the  definition  of  an 
action. 

The  limit  of  twenty-one  days  for  appealing  does  not  therefore 
apply,  the  order  of  dismissal  being  a  final  order  in  an  action,  and 
the  preliminary  objection  must  be  overruled. 

Lindley,  L.J. : — ■ 

I  am  of  the  same  opinion. 

Fry,  L.J.  :— 
I  also  agree. 

The  appeal  was  accordingly  proceeded  with,  but  does  not  call 
for  a  report. 

Solicitors :  BroolcsbanJc  &  Galland ;  MoncMon,  Long,  &  Gar- 
diner. 

M.  W. 
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In  re  KOBERTS. 
TARLETON  v.  BRUT  ON. 

[1881.    B.  2719.] 

Will — Construction — Lapse — Settlement  of  Shares. 

A  testator  bequeathed  the  residue  of  his  estate  to  trustees  upon  trust 
for  a  nephew  and  three  nieces  equally  between  them,  and  in  case  any  or 
either  of  them  should  die  under  twenty-one  then  he  directed  that  the  share 
or  shares  of  him,  her,  or  them  so  dying,  whether  original  or  accruing,  should 
go  to  the  others  or  other  of  them,  and  if  more  than  one  in  equal  shares  : 
"  Provided  and  I  declare  that  my  trustees  or  trustee  shall  retain  the  share 
of  each  of  my  nieces  of  and  in  the  said  trust  moneys  upon  the  trusts  fol- 
lowing." Then  followed  trusts  for  the  niece  for  life  for  her  separate  use, 
and  after  her  decease  as  to  the  capital  upon  trust  as  she  should  by  will 
appoint,  and  in  default  of  appointment  upon  trust  for  her  children  who 
being  sons  should  attain  twenty-one,  or  being  daughters  attain  that  age  or 
marry,  and  in  default  of  such  issue  upon  trust  for  such  persons  as  should 
be  next  of  kin  to  her  at  her  decease.  One  of  the  nieces  married  and  died 
before  the  testator,  leaving  a  child  who  survived  him : — ■ 

Held  (affirming  the  decision  of  Pearson,  J.),  that  the  share  of  the 
deceased  niece  had  lapsed,  and  that  there  was  an  intestacy  as  to  it. 

This  was  an  appeal  by  Rosetta  Clara  Tarleton  from  a  decision 
of  Mr.  Justice  Pearson  (1). 

The  testator,  by  will  made  in  1880,  directed  his  trustees  to 
stand  possessed  of  the  funds  arising  from  the  conversion  and  invest- 
ment of  his  residuary  personal  estate  "  upon  trust  for  my  nephew 
and  nieces,  the  said  E.  T.  L.  Roberts  and  Harriet  M.  B.  Roberts, 
and  my  nieces  Josephine  Grigg,  wife  of  E.  Grigg,  and  Clara 
JSusannah  Roberts,  equally  between  them  share  and  share  alike, 
and  in  case  any  or  either  of  my  said  nephew  and  nieces  shall  die 
under  the  age  of  twenty-one  years  then  I  direct  that  the  share  or 
shares  of  him,  her,  or  them  so  dying,  whether  original  or  accruing 
under  this  clause,  shall  go  to  the  others  or  other  of  them  and  if 
more  than  one  in  equal  shares  :  Provided  and  I  declare  that  my 
trustees  or  trustee  shall  retain  the  share  of  each  of  my  nieces  of 
and  in  the  said  trust  funds  upon  the  trusts  following  (that  is  to 
say)."    Here  followed  a  declaration  of  trust  for  the  niece  for  life 

(1)  27  Ch.  I).  346. 
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for  her  separate  use  with  a  restraint  on  anticipation,  and  after 
her  decease  upon  such  trusts  as  she,  whether  coverte  or  sole, 
should  by  will  appoint,  and  in  default  of  appointment  upon  trust 
for  her  children  who  being  male  should  attain  twenty-one,  or 
being  female  attain  that  age  or  marry,  equally  between  them  if 
more  than  one,  and  in  default  of  such  issue  "  upon  trust  for  such 
person  or  persons  as  shall  be  of  kin  to  such  niece  at  her  decease, 
and  who  under  the  statutes  for  the  distribution  of  intestates' 
effects  would  be  entitled  to  her  personal  estate  in  case  of  her 
dying  intestate  and  unmarried,  and  if  more  than  one  in  the  same 
shares  as  they  would  be  so  entitled." 

Harriet  Boberts  married  J".  H.  Tarleton,  and  died  in  the  lifetime 
of  the  testator,  leaving  an  infant  child,  the  present  Appellant,  and 
the  question  was  whether  one  fourth  share  of  the  residue  had 
lapsed,  or  whether  the  Appellant  was  entitled  to  it  contingently 
on  her  attaining  twenty-one  or  marrying.  Mr.  Justice  Pearson 
held  that  the  share  lapsed. 

Cookson,  Q.C.,  and  Speed,  for  the  appeal : — 

Mr.  Justice  Pearson  decided  this  case  on  the  authority  of 
Stewart  v.  Jones  (1),  but  that  case  is  distinguishable,  for  the  gift 
there  was  not  to  persons  nominatim,  and  the  settlement  directed 
was  only  a  settlement  of  the  shares  to  which  the  testator's 
daughters  "  should  become  entitled."  In  Unsworth  v.  Speak- 
man  (2)  Vice-Chancellor  Malins  must  have  decided  the  case  on 
the  ground  of  a  similar  distinction  between  it  and  Stewart  v.  Jones, 
and  that  decision  governs  the  present  case.  Here  the  object  of 
the  testator  is  to  divide  the  property  into  shares  for  the  purpose 
of  allotting  them  among  the  families. 

[Cotton,  L.J. : — Suppose  a  niece  died  under  twenty-one  leaving 
children,  could  the  children  take  ?] 

We  fear  that  they  could  not.  "  The  share,"  we  contend,  refers 
to  the  share  intended  for  the  niece  and  her  family.  No  niece 
was  intended  to  take  absolutely,  and  "  her  share  "  cannot  therefore 
be  construed  as  referring  to  a  share  to  which  she  became  entitled. 
If  the  gift  had  stopped  short  at  "  equally  between  them  share  and 
share  alike,"  there  would  no  doubt  have  been  an  absolute  gift — 
(1)  3  De  G.  &  J.  532.  (2)  4  Ch.  D.  620. 
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but  the  whole  of  the  will  must  be  looked  to.  In  re  Potter's 
Trust  (1)  is  in  our  favour. 

[Cotton,  L.J. : — The  ultimate  trust  for  the  next  of  kin  of  a 
niece  living  at  her  death  makes  it  unlikely  that  he  intended  the 
gift  of  a  share  to  apply  to  a  niece  who  died  in  his  lifetime.  Sup- 
posing again  that  a  niece  who  survived  him  died  without  issue 
and  without  making  an  appointment,  if  there  had  been  no  limi- 
tation to  her  next  of  kin,  would  not  her  share  have  gone  to  her 
personal  representative  as  a  part  of  the  absolute  gift  not  taken 
away  by  the  settlement  ?] 

That  is  a  nice  question,  and  in  fact  turns  upon  the  point  now 
before  the  Court. 

[Cotton,  L.J. : — The  words  "  Provided  and  I  declare  "  seem  to 
point  at  a  modification  of  a  prior  gift,  not  at  the  making  a  new 
independent  gift.] 

That,  we  submit,  is  a  thin  distinction. 

Cozens-Hardy,  Q.C.,  and  L.  Byland;  Warmington,  Q.C.,  and 
Charles  Browne,  for  the  Eespondents,  were  not  called  upon. 

W.  W.  Karslake,  Q.C.,  and  W.  Phijpson  Beale,  appeared  for  the 
trustees. 

Cotton,  L.J. : — 

What  we  have  to  consider  here,  is  what  is  the  true  construction 
and  effect  of  the  testator's  will,  and  not  what  he  would  have  said 
if  he  had  contemplated  the  event  which  in  fact  has  happened.  If 
he  had  contemplated  it  he  probably  would  have  altered  his  will 
materially.  But  what  we  have  to  say  is  this,  Where  there  was  a 
settlement  in  terms  of  the  share  of  a  niece,  can  we  say  that  that 
is  a  settlement  not  only  of  what  she  takes  under  the  will,  but  also 
a  settlement  of  a  certain  share  of  the  estate  which  she  would  have 
taken  if  she  had  survived?  We  cannot  on  this  will,  I  think, 
came  to  the  conclusion  that  this  is  a  direction  to  settle  an  aliquot 
part  of  the  estate.  There  is,  in  my  opinion,  a  gift  to  the  niece 
absolutely  if  she  survives  the  testator  and  attains  twenty-one. 
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but  not  otherwise,  and  then  a  superadded  settlement  of  the  share 
which  is  so  given  to  her.  The  trustees  are  directed  to  stand 
possessed  of  the  residue  upon  trust,  not  to  divide  it  into  fourths 
for  the  benefit  of  the  nephew  and  nieces,  but  in  trust  for  his 
nephew  and  nieces  by  name  in  equal  shares.  There  then  follows 
a  clause  of  accruer :  "  And  in  case  any  or  either  of  my  said 
nephew  and  nieces  shall  die  under  the  age  of  twenty-one  years, 
then  I  direct  that  the  share  or  shares  of  him,  her,  or  them  so 
dying,  whether  original,  or  accruing  under  this  clause,  shall  go  to 
the  others  or  other  of  them,  and  if  more  than  one  in  equal  shares." 
Now,  to  my  mind,  that  shews  that  what  the  testator  thought  he 
had  already  done,  (he  did  not  see  the  consequences,)  was  to  give 
shares  to  the  nephew  and  nieces  as  tenants  in  common.  Then  if 
they  survive  him,  and  one  dies  under  twenty-one,  he  gives  the 
share  of  the  one  so  dying  over  to  the  others.  It  is  perfectly  clear 
to  my  mind  that  the  testator  thought  that  he  had  here  in  this 
part  of  the  will  given  to  them  shares  which  they  would  take  so 
far  absolutely.  Then  there  is  a  pause  in  the  gift,  and  he  intro- 
duces the  settlement  in  these  terms :  "  Provided  and  I  declare 
that  my  trustees  or  trustee  shall  retain  the  share  of  each  of  my 
nieces  upon  the  trusts  hereinafter  declared."  The  introduction  of 
these  settlement  trusts  as  a  separate  clause  in  the  will,  and  not 
as  a  continuation  of  the  terms  of  the  original  gift,  helps  me  in 
the  conclusion  at  which  I  have  arrived,  that  the  testator  thought 
that  he  had  already  given  shares  and  was  here  intending  to 
restrict  and  limit  the  enjoyment  of  those  shares  by  the  provision 
which  he  makes  as  regards  the  settlement.  There  are  other 
things  in  the  will  which  tend  the  same  way,  because  the  ultimate 
limitation,  in  the  case  of  a  niece  dying  without  children  and  with- 
out having  exercised  the  power  of  appointment,  to  her  next  of 
kin  living  at  her  death,  to  my  mind  shews  that  he  contemplated 
that  the  niece  whose  share  was  so  settled  was  to  be  a  niece  who 
was  to  die  after  him  and  not  before  him,  for  it  would  be  a  most 
whimsical  provision  to  give  to  the  persons  who  were  the  next  of 
kin  at  the  death  of  a  niece  who  died  before  him.  There  is 
another  consideration  tending  the  same  way ;  supposing  there  had 
been  no  ultimate  limitation  to  the  next  of  kin  of  the  niece,  and 
she  had  survived  and  died  without  having  appointed  and  having 
hildren,  would  not  the  argument  have  been  unanswerable 
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that  there  was  given  to  her  in  the  first  part  of  the  will  an  absolute 
interest  in  the  estate,  that  the  enjoyment  of  that  was  limited  by 
the  settlement,  but  that,  so  far  as  the  settlement  did  not  take 
effect,  the  share  would  go  to  the  persons  who  were  entitled  to 
her  personal  estate  ?  In  my  opinion,  the  testator  here  has  given  a 
share  to  the  niece,  and  has  only  settled  the  share  that  she  takes  if 
she  survives  him  and  becomes  a  person  competent  to  take  by  gift 
under  his  will. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.  I  think  Mr.  Cookson  is  justified  in 
saying  that  this  case  is  distinguishable  from  the  case  of  Stewart 
v.  Jones  (1).  The  language  is  different,  and  he  has  pointed  out 
the  differences,  but  what  we  have  to  deal  with  is  this  particular 
will,  and,  apart  from  Stewart  v.  Jones,  I  can  only  come  to  the  same 
conclusion  as  Lord  Justice  Cotton.  Mr.  Speed  has  put  it  in  the 
only  way  in  which  it  can  be  put  favourably  to  this  child  of  the 
niece ;  he  says  that  we  ought  to  regard  this  as  a  settlement  of  a 
share  upon  the  niece  and  her  children.  But  if  anything  is  plain 
upon  this  will,  it  is  plain  to  my  mind  that  the  settlement  was 
only  a  settlement  of  the  share  of  a  person  who  survived  the 
testator  and  attained  twenty-one.  You  cannot  read  it  as  a  settle- 
ment of  one-fourth,  but  as  a  settlement  of  the  share  which  the 
niece  takes.  Any  other  view  is  inconsistent  with  clause  after 
clause  of  the  will.  The  truth  is  that  the  event  which  happened 
is  an  event  not  foreseen  or  provided  for.  I  am  very  sorry  for  it, 
because,  although  I  am  quite  unable  to  say,  on  the  construction  of 
the  language  of  the  will,  that  the  testator  intended  the  child  to 
take,  of  course  one  cannot  help  thinking  that  he  believed  he  had 
made  it  in  such  a  form  that  the  child  would  take.  That,  however, 
is  only  speculation,  and  we  cannot  construe  this  will  otherwise 
than  I  have  stated. 

Bowen,  L.J. : — 

I  agree,  and  I  have  nothing  to  add. 

Solicitors :  Tucker  &  Lake  ;  Spencer  Whitehead ;  Irwin  &  Nash 
(1)  3  De  Gr.  &  J.  532. 

E.  C.  J. 
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In  re  SWIRE.  C.  A. 

MELLOR  v.  SWIRE.  1885 


[1882.    S.    925.]  JulyW. 

Order — Correcting  Error  in  Order — Order  passed  and  entered — Order  not  con- 
formable to  what  the  Court  intended. 

An  order  of  the  Court  of  Appeal  was  drawn  up,  passed,  and  entered,  in 
such  a  form  that  it  might  be  contended  to  decide  questions  which  had  not 
been  before  the  Court,  and  which  it  had  not  intended  to  decide  : — 

Held,  that  the  Court  had  jurisdiction  to  alter  the  record  of  its  order,  so 
as  to  make  it  conformable  to  the  order  which  the  Court  had  pronounced, 
and  the  record -was  altered  accordingly,  but  as  the  applicant  had  not 
adopted  the  usual  and  proper  course  of  applying  to  vary  the  minutes,  he 
was  ordered  to  pay  the  costs  of  the  application. 

This  was  an  action  in  which  judgment  had  been  given  for  the 
administration  of  the  estate  of  Samuel  Swire,  who  had  died  many 
years  ago.  Among  the  inquiries  directed  were  two,  w.hich  in 
substance  were,  whether  the  trustees  had  applied  as  income  any- 
thing which  was  capital,  and  whether  they  had  applied  as  capital 
anything  which  ought  to  be  treated  as  income.  These  questions 
mainly  related  to  the  profits  of  certain  collieries,  the  question 
being  whether  on  the  construction  of  the  will  the  profits  were 
payable  to  the  tenants  for  life.  The  Chief  Clerk,  proceeding  on 
the  view  that  the  profits  were  payable  to  the  tenants  for  life, 
found  that  the  trustees  had  not  applied  as  income  auy  sums 
which,  ought  to  have  been  applied  as  capital.  Storer,  who  was 
the  assignee  of  the  shares  of  some  of  the  persons  interested  in 
the  capital,  and  had  the  conduct  of  the  proceedings  in  the  action, 
applied  to  vary  the  certificate.  Vice-Chancellor  Bacon  on  the 
23rd  of  July,  1884,  refused  the  application.  Storer  appealed. 
The  Court  of  Appeal  on  the  17th  of  June,  1885,  decided  that 
according  to  the  construction  of  the  will  the  profits  were  given 
to  the  tenants  for  life,  and  the  order  on  the  appeal  was  drawn  up, 
[passed  and  entered  in  the  following  form  on  the  9th  of  July  : — 
"  This  Court  being  of  opinion  that  according  to  the  true  con- 
traction of  the  will  of  Samuel  Sivire,  the  testator,  the  tenants  for 
ife  were  and  are  entitled  to  the  profits,  produce,  and  proceeds  of 
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C.  A.      investments  of  profits,  of  the  collieries  known  as  the  Bukinjield 
Coal  Company,  the  KirMess  Hall  Coal  Company,  the  KirJdess  Hall 

In  re  Coal  and  Iron  Company,  and  the  Wig  an  Coal  and  Iron  Company, 
Mellob    and  the  shares  thereof,  and  that  no  part  of  such  profits,  produce 

Swire      an^  investments  of  profits  ought  to  be  capitalized  " ;  discharge 

  the  order  of  the  23rd  of  July,  1884 ;  and  Storer  electing  in  lieu  of 

a  dismissal  of  his  appeal  that  the  inquiry  should  be  referred  back 
to  Chambers,  it  was  ordered  that  the  inquiry  should  be  referred 
back  to  Chambers  upon  the  footing  of  the  above  declaration. 

Storer  attended  by  his  solicitor  before  the  Kegistrar  during 
the  settling  of  the  order,  and  made  objections  to  its  form,  but  did 
not  state  that  he  was  going  to  apply  to  the  Court  to  vary  the 
minutes.  On  the  11th  of  July,  he  served  notice  of  motion  to 
vary  the  statement  of  the  opinion  of  the  Court,  so  as  to  make  it 
read  as  follows :  *  This  Court  being  of  opinion  that  according  to 
the  true  construction  of  the  will  of  Samuel  Swire,  the  testator, 
the  tenants  for  life  were  and  are  entitled  to  the  profits  and  pro- 
duce of  the  collieries  in  which  the  testator  was  interested  at  the 
time  of  his  death,  and  that  no  part  of  such  profits  and  produce 
ought  to  be  capitalized." 

The  Chief  Clerk  made  his  certificate  on  the  30th  of  June,  1885, 
and  Storer  in  due  course  took  out  a  summons  to  vary  it. 

The  testator  at  his  decease  was  entitled  to  shares  in  the 
Bukinjield  Company  and  the  KirJdess  Hall  Coal  Company.  After 
his  death  the  Bukinjield  Company  was  wound  up,  and  the  KirJdess 
Hall  Coal  Company  added  to  its  business  the  manufacture  of  iron, 
and  became  the  Kirhless  Hall  Coal  and  Iron  Company,  and  this 
again  was  amalgamated  with  other  collieries  under  the  style  of 
the  Wigan  Coal  and  Iron  Company,  Limited.  A  question  was  j 
raised  whether  the  interests  in  these  new  concerns  had  not  in 
part  been  acquired  by  the  investment  in  them  of  profits  belong- 
ing to  the  tenants  for  life. 

It  appeared  clearly  from  a  shorthand  note  of  the  judgment  of 
the  Court  of  Appeal  on  the  17th  of  June,  that  their  Lordships 
did  not  intend  to  decide  anything  but  the  question  arising  on  the 
construction  of  the  testator's  will,  whether  the  profits  of  his 1 
collieries  were  to  be  treated  as  income  payable  to  the  tenants  for 
life,  or  were  to  be  capitalized. 
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Bigby,  Q.C.,  and  Hamilton  Humphreys,  for  the  motion.  C.  A. 

1885 

Marten,  Q.C.,  took  the  preliminary  objection  that  the  order  ^ 
had  been  passed  and  entered  before  the  notice  of  motion  had  Swire. 
been  given,  and  could  not  be  altered :  Flower  v.  Lloyd  (1).  Mellor 

V. 

[Cotton,  L.J. : — That  case  only  decides  that  after  the  Court  Swire. 
has  heard  a  case,  it  cannot  rehear  it.] 

If  a  party  is  dissatisfied  with  an  order  as  drawn  up,  his  course 
is  to  move  to  vary  the  minutes  before  it  is  passed  and  entered : 
General  Share  and  Trust  Company  v.  Wetley  Brick  and  Pottery 
Company  (2).  The  case  does  not  come  within  the  slip  order, 
Order  xxviii.,  rule  11,  for  there  was  no  slip,  the  form  of  the  order 
having  been  discussed  before  the  Kegistrar. 

Bigby,  Q.C.,  and  H  Humphreys,  for  the  motion : — - 

Of  course  the  case  cannot  be  reheard,  the  question  is,  whether 
the  order  cannot  be  altered  so  as  to  represent  truly  what  the 
Court  decided. 

[Cotton,  L.J. : — Can  you  apply  to  vary  an  order  except  as 
regards  a  clerical  error  or  slip  ?] 

Lawrie  v.  Lees  (3)  shews  that  we  can. 

[Cotton,  L.J. : — The  House  of  Lords  does  not  appear  to  have 
decided  the  point. 

Lindley,  L.J. : — At  common  law  there  is  no  such  thing  as 
moving  to  vary  the  minutes,  and  the  learned  Lords  might  not 
have  made  the  same  observations  if  they  had  been  acquainted 
with  the  practice  in  the  Chancery  Division,  where  there  is  a 
regular  way  of  setting  the  order  right. 

Cotton,  L.J. : — The  Eegistrar  has  referred  me  to  In  re  St. 
Nazaire  Company  (4).] 

That  case  only  decides  that  there  is  no  jurisdiction  in  a  Judge 
of  the  High  Court  to  rehear.  In  Singer  Manufacturing  Company 
v.  Loog  (before  the  Court  of  Appeal,  31st  of  January,  1883),  the 
Court  of  Appeal  altered  its  own  order  as  not  being  conformable 
to  the  order  pronounced. 

(1)  6  Ch.  D.  297.  (3)  7  App.  Cas.  19,  35,  41,  42. 

(2)  20  Ch.  D.  130.  (4)  12  Ch.  D.  88. 
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|  Cotton,  L.J. : — When  an  order  has  been  settled  it  is  the 
duty  of  the  Kegistrar  to  pass  it  unless  notice  is  given  him  of  an 
intention  to  apply  to  vary  the  order  as  settled.  You  did  not  give 
any  such  notice,  and  it  may  be  a  question  whether  you  have  not 
precluded  yourself  from  objecting.] 

The  Court  will  not  allow  an  order  to  stand  which  does  not 
express  what  the  Court  intended, — an  order  containing  a  declara- 
tion on  a  point  which  was  not  before  the  Court  at  all.  It  would 
be  very  inconvenient  if,  when  a  judgment  of  the  Court  of  Appeal 
has  been  drawn  up  embodying  something  which  the  Court  never 
intended,  there  should  be  no  way  of  rectifying  the  error  but  an 
appeal  to  the  House  of  Lords.  No  authority  contradicts  the 
opinion  of  Lord  Penzance,  which  appears  to  be  according  to  sound 
reason,  that  every  Court  has  an  inherent  jurisdiction  to  put  its 
records  in  correct  form. 

[Cotton,  L.J.,  referred  to  Blake  v.  Harvey  (1).] 

Marten,  Q.C.,  and  Far  well,  for  the  Plaintiff : — 
The  words  in  question  were  introduced  by  the  Registrar  for  the 
purpose  of  making  the  matter  plain,    fitorer  has  throughout  pro- 
ceeded on  the  footing  that  there  was  no  distinction  between  the 
collieries. 

Millar,  Q.C.,  and  E.  8.  Ford,  for  the  trustees. 
Bigby,  in  reply  :— 

The  order  is  drawn  up  in  such  a  form  that  it  may  be  contended 
to  decide  that  the  shares  in  the  Wigan  Company  arise  from  invest- 
ments of  produce  of  the  collieries  in  which  the  testator  was 
interested  at  his  decease,  and  that  they  belong  to  the  tenants  for 
life,  as  being  investments  of  produce.  That  is  a  point  for  which 
the  Eespondents  contend  and  which  we  dispute.  W e  ask  to  have 
such  a  declaration  in  the  order  as  the  Court  intended  to  make 
when  the  appeal  was  before  it. 

Cotton,  L.J. : — 

This  is  an  application  of  a  somewhat  unusual  nature — a  motion 
to  vary  an  order  after  it  has  been  passed  and  entered.  The 

(1)  29  Ch.  D.  827. 
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regular  course  is  this,  that  when  an  order  is  settled  any  party  who 
desires  to  object  to  the  terms  of  it  as  settled  should  intimate  to 
the  Kegistrar  that  he  intends  to  give  a  notice  of  motion  to  vary 
the  order.  He  must  state  what  variation  he  desires,  and  then  he 
must  move  the  Court,  at  the  risk  of  costs,  to  have  that  variation 
made.  It  is  the  duty  of  the  Kegistrar  at  once  to  pass  and  enter 
the  order  when  settled,  unless  some  of  the  parties  state  that  they 
intend  to  move  to  vary  it.  It  would  cause  great  delay  in  the 
Eegistrar's  office  if  any  one,  by  simply  saying,  "  I  object  to  that 
form  of  order,"  without  giving  any  notice  to  vary  it,  could  pre- 
vent the  Eegistrar  from  going  on  to  pass  and  enter  it.  But 
although  that  is  the  regular  course,  and  it  is  only  in  special  cir- 
cumstances that  the  Court  will  interfere  with  an  order  which  has 
been  passed  and  entered,  except  in  cases  of  a  mere  slip  or  verbal 
inaccuracy,  yet  in  my  opinion  the  Court  has  jurisdiction  over  its 
own  records,  and  if  it  finds  that  the  order  as  passed  and  entered 
contains  an  adjudication  upon  that  which  the  Court  in  fact  has 
never  adjudicated  upon,  then,  in  my  opinion,  it  has  jurisdiction, 
which  it  will  in  a  proper  case  exercise,  to  correct  its  record,  that  it 
may  be  in  accordance  with  the  order  really  pronounced. 

The  present  case  came  before  us  on  appeal  by  the  present 
applicant  from  a  refusal  of  Yice-Chancellor  Bacon  to  vary  the 
Chief  Clerk's  certificate,  and  the  contention  was  whether  the 
profits  and  produce  of  certain  collieries  in  which  the  testator  had 
been  engaged  at  the  time  of  his  death  were  to  be  paid  to  the 
tenant  for  life  as  income,  or  whether  they  were  to  be  capitalized, 
and  she  was  only  to  have  the  income  arising  from  that  capitaliza- 
tion. It  was  stated  before  the  Court  undoubtedly  that  one  of 
these  collieries  had  been  wound  up,  and  that  the  other  had  after- 
wards changed  its  name  with  some  difference  of  constitution,  and 
that  there  had  been  a  subsequent  proceeding  by  means  of  which 
either  this  colliery  or  the  value  of  it  had  been  invested  in  shares 
in  another  company.  But  no  attention  was  specifically  called  to 
that,  though  the  £97,000  which  the  Appellant  asked  to  have  dis- 
allowed to  the  executors  (on  the  ground  that  it  had  been  applied 
as  income,  whereas,  as  he  contended,  it  ought  to  have  been  applied 
as  capital)  was  money  arising  from  all  the  collieries,  both  those 
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which  the  testator  had  at  the  time  of  his  death  and  those  which 
were  acquired  subsequently  by  his  trustees  by  means  of  or  as  a 
contination  of  one  of  those  collieries.  Our  declaration,  therefore, 
was  undoubtedly  made  without  special  reference  to  those  collieries 
which  were  subsequently  acquired  in  the  way  I  have  mentioned. 
Our  declaration  was  this  :  That  upon  the  true  construction  of  the 
testator's  will  the  produce  and  profits  arising  from  the  colliery 
businesses  in  which  the  testator  was  engaged  were  applicable  as 
income  of  the  residuary  estate.  That  is  not  the  form  in  which 
the  order  was  drawn  up,  and  in  which  it  was  passed  and  entered, 
but  there  were  introduced  into  the  order  words  which  are  strongly 
objected  to  by  the  present  applicant.  It  was  put  in  this  form  j 
"  This  Court,  being  of  opinion  that  according  to  the  true  con- 
struction of  the  will  of  the  testator  the  tenants  for  life  were  and 
are  entitled  to  the  profits,  produce,  and  proceeds  of  investment  of 
profits  of  the  collieries  known  as  the  Dukinfield  Colliery,  the  Kirk- 
less  Hall  Coal  Company,  the  KirMess  Hall  Coal  and  Iron  Company, 
and  the  Wigan  Coal  and  Iron  Company,  Limited,  and  the  shares 
thereof."  Of  the  two  last-mentioned  companies,  one  was  a  trans- 
formation of  the  KirMess  Hall  Coal  Company,  and  the  other  was  a 
company  which  was  formed  by  some  arrangement  between  the 
owners  of  the  KirMess  Hall  Coal  and  Iron  Company  and  other 
parties. 

Now,  if  there  is  any  question  as  to  the  investment  of  proceeds 
and  profits  to  which  we  have  declared  the  tenant  for  life  to  be 
entitled  as  income,  that  has  not  been  a  matter  of  adjudication 
before  us.  No  such  point  was  raised.  If  the  tenant  for  life  is 
entitled  to  produce  and  profits,  there  must  be  something  special 
to  prevent  her  getting  the  proceeds  of  the  investment  of  profits 
which  belonged  to  her ;  but  the  question  whether  there  is  any- 
thing to  prevent  the  shares  in  the  KirMess  Hall  Coal  and  Iron 
Company  and  the  Wigan  Coal  and  Iron  Company,  Limited,  from 
being  treated  as  part  of  the  capital  of  the  testator's  estate,  was 
not  before  us.  What  we  intended  to  decide,  and  did  decide,  was 
simply  the  construction  of  the  will,  which,  of  course,  would  apply 
to  that  which  the  testator  had  at  the  time  of  his  death,  and  any- 
thing which  is  to  be  treated  as  if  it  had  been  his  at  the  time  of 
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his  death.    If  there  is  any  question  as  to  what  is  to  be  so  treated      c.  A. 
we  did  not  decide  it.    I  doubt  whether  the  order  as  passed  and  1885 
entered  could  be  construed  as  deciding  any  of  those  questions,  Inre 
but  as  it  is  considered  to  be  doubtful  whether  it  does  not,  we  m™or 
ought  not,  in  my  opinion,  to  allow  this  record  to  stand  in  such  a  v. 

form  as  that  it  may  be  contended  that  it  has  decided  questions   ' 

which  were  never  before  us,  and  which  we  never  meant  to  decide.     ottOD'  L-J- 
Therefore,  in  my  opinion  we  ought  to  strike  out  from  tne  order 
as  passed  and  entered  the  words,  "  and  proceeds  of  investment  of 
profits,"  and  also  the  reference  to  the  collieries  in  which  the 
testator  was  not  interested  at  the  time  of  his  death,  as  they  relate 
to  what  was  no  part  of  the  matter  then  before  us,  and  therefore 
do  not  express  our  judgment.    But  then  there  is  this  question  : 
ought  we  to  leave  in  the  reference  to  the  Duhinfield  Coal  Com- 
pany and  the  Kirhless  Hall  Coal  Company,  in  which  the  testator 
had  an  interest  at  his  death?    If  we  were  to  leave  in  those, 
striking  out  the  other  collieries  named,  it  would  be  contended 
that  we  decided  something  which  we  have  not  decided,  viz.,  that 
our  judgment  applied  only  as  to  the  profits  of  the  Duhinfield  Coal 
Company  and  to  the  Kirhless  Hall  Coal  Company.    Therefore,  in 
my  opinion,  we  ought  to  leave  the  declaration  as  we  made  it, 
viz.,  that  the  tenants  for  life  were  and  are  entitled  to  the  profits 
and  produce  of  the  collieries  in  which  the  testator  was  interested 
at  the  time  of  his  death,  and  that  no  part  of  such  profits  and  pro- 
duce ought  to  be  capitalized.    That  may  lead  to  consequences 
adverse  to  the  applicant,  but  it  is  what  we  really  decided,  and  I 
think  we  have  jurisdiction  to  alter  the  record  so  as  to  make  it 
conformable  to  what  we  did  decide.    The  order  will  stand  as  an 
order  of  the  17th  of  June,  passed  and  entered  on  the  9th  of  July, 
for  we  are  not  now  making  a  new  order  on  the  appeal,  but  simply 
amending  the  record  because  it  does  not  correctly  state  what  the 
order  of  the  Court  was.  We  make  this  amendment  on  the  under- 
taking of  the  applicant  that  he  will  not  take  any  objection  to  the 
certificate  in  consequence  of  the  alteration  which  we  have  made 
in  the  record  as  not  being  made  on  an  order  properly  existing  on 
the  record.    As  the  applicant  has  neglected  to  take  the  ordinary 
tnd  proper  course  for  having  the  record  set  right,  he  must  pay 
he  costs  of  this  application. 
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0.  A.        LlNDLEY,  L.J.  : — 

This  case  has  raised  a  discussion  of  some  importance,  because  it 
In  re  was  contended  that  when  once  the  order  of  the  Court  was  passed 
and  entered  it  could  not  be  put  right,  even  although  as  drawn  it 
did  not  express  the  order  as  intended  to  be  made.  I  protest  against 
any  such  notion.  There  is  no  such  magic  in  passing  and  entering 
an  order  as  to  deprive  the  Court  of  jurisdiction  to  make  its  own 
records  true,  and  if  an  order  as  passed  and  entered  does  not  express 
the  real  order  of  the  Court,  it  would,  as  it  appears  to  me,  be 
shocking  to  say  that  the  party  aggrieved  cannot  come  here  to  have 
the  record  set  right,  but  must  go  to  the  House  of  Lords  by  way  of 
appeal.  According  to  the  old  practice  there  was  no  difficulty,, 
because  the  ordinary  practice  in  the  Chancery  Division  was,  that 
after  a  decree  or  order  had  been  passed  and  entered,  any  error 
could  be  put  right  by  an  application  to  rehear,  unless  the  order  had 
been  inrolled.  After  inrolment  the  Court  had  no  power  over  its 
decree.  But  even  then  there  was  power  to  vacate  the  inrolment 
on  proper  grounds,  and  when  that  had  been  done  the  Court  again 
had  power  over  its  own  decree.  Now,  rehearing  has  been  abolished, 
and  inrolment  has  become  obsolete,  but  does  it  follow  from  that 
that  the  Court  cannot  correct  a  blunder  of  the  kind  I  have 
assumed  ?  I  maintain  that  it  has  such  a  power,  and  I  am  glad  to. 
find  that  Lord  Penzance  and  the  House  of  Lords  have  asserted  it. 
It  appears  to  me,  therefore,  that  if  it  is  once  made  out  that  the 
order,  whether  passed  and  entered  or  not,  does  not  express  the 
order  actually  made,  the  Court  has  ample  jurisdiction  to  set  that 
right,  whether  it  arises  from  a  clerical  slip  or  not. 

That  brings  us  to  the  question  whether  the  order  in  this  case 
as  drawn  up  did  represent  correctly  the  order  that  was  made.  I 
do  not  think  that  it  did.  I  think  that  words  have  been  inserted 
which  may,  I  do  not  say  will,  be  used  for  the  purpose  of  contend- 
ing that  this  Court  has  decided  points  which  were  never  drawn  to 
its  attention  at  all.  Without  going  into  that  part  of  the  case 
over  again,  I  have  listened  to  what  Lord  Justice  Cotton  has  said, 
and  I  quite  agree  with  him  as  to  what  is  the  proper  form  to  be 
given  to  the  order.  The  applicant,  however,  was  wrong  in  not 
moving  to  vary  the  minutes,  and  has  caused  by  this  omission 
considerable  difficulty,  delay,  and  expense,  and  certainly  we  ought 


VOL.  XXX.] 


CHANCERY  DIVISION. 


247 


to  discourage  applications  to  amend  orders  which  have  been 
passed  and  entered,  when  it  is  so  easy  to  set  them  right  before 
they  have  been  so  dealt  with.  It  appears  to  me,  therefore,  that 
he  ought  to  pay  the  costs,  and  I  agree  with  the  terms  as  to  the 
certificate. 

Bowen,  L.J. : — 

With  regard  to  the  proper  form  of  order,  I  take  no  part  in  this 
judgment,  because  I  was  not  one  of  the  Judges  by  whom  the 
appeal  was  heard,  but  the  question  as  to  the  practice  and  jurisdic- 
tion of  the  Court  is  too  important  for  me  not  to  add  what  I  wish 
to  add  to  what  has  fallen  from  the  Lord  Justices,  in  which  I 
agree. 

I  should  be  very  sorry  to  say  anything  which  would  lead  any- 
body to  suppose  that  the  proper  practice  has  been  followed  in  this 
case.  It  is  quite  clear  that  the  proper  and  common  practice  has 
not  been  followed  by  the  applicant,  and  that  he  must  accord- 
ingly pay  the  costs  of  this  application.  But  suppose  the  proper 
practice  has  not  been  followed,  is  it  a  consequence  of  that  that 
this  Court  has  no  jurisdiction  over  the  matter  to  set  wrong  right? 
I  think  the  true  view  is,  as  stated  by  the  Lord  Justice  Cotton,  that 
every  Court  has  inherent  power  over  its  own  records  as  long  as 
those  records  are  within  its  power,  and  that  it  can  set  right  any 
mistake  in  them.  It  seems  to  me  that  it  would  be  perfectly  shock- 
ing if  the  Court  could  not  rectify  an  error  which  is  really  the  error  of 
its  own  minister.  An  order,  as  it  seems  to  me,  even  when  passed 
and  entered,  may  be  amended  by  the  Court  so  as  to  carry  out  the 
intention  and  express  the  meaning  of  the  Court  at  the  time  when 
the  order  was  made,  provided  the  amendment  be  made  without 
injustice  or  on  terms  which  preclude  injustice.  The  Lord  Justice 
Lindley  has  pointed  out  that  this  power  which  we  are  now  assert- 
ing is  a  power  which  was  always  possessed  by  the  Courts  of 
Chancery  under  the  old  system.  On  that  point  I  say  nothing. 
But  I  venture  to  add  this,  that  it  is  a  power  which  has  been  exer- 
j  cised  for  hundreds  of  years  by  the  Common  Law  Courts,  and  it 
I  would  indeed  be  strange  if  the  power  were  found  to  have  disap- 
peared when  the  Court  of  Appeal  was  created  by  the  Judicature 
Act.    Lord  Penzance,  speaking  as  a  common  law  lawyer,  was  well 
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C.  A.      justified,  as  one  would  expect  from  a  Judge  of  his  great  distinc- 
1885       tion,  in  saying  that  at  common  law  it  was  always  understood  that 
the  Court  had  the  power  to  make  these  corrections.   When  there 
Swire.     was  any  mistake  which  could  be  ascribed  to  the  officers  of  the 
Melloe     Qour^  judgments  at  common  law  could  always  be  amended  in 
SwIRE-     the  term,  and  in  some  cases  after  the  term  in  which  they  were 
pronounced. 

It  seems  to  me  that  there  is  inherent  power  in  this  Court  to  do 
what  is  asked.  I  do  not  think  it  is  necessary  to  fall  back  upon 
the  rules,  though  I  think  rules  might  be  discovered  which  would 
be  found  to  assert  the  existence  of  this  power  in  the  Court. 


Bowen,  L.J. 


This  order  was  as  follows  : — 

The  applicant  undertaking  not  to  take  any  objection  to  the  certificate  of  the 
30th  of  June,  1885,  on  the  ground  that  the  record  of  the  order  of  the  17th  of 
June  as  now  corrected  is  in  different  terms  from  the  order  as  passed  and  entered, 
and  as  it  stood  at  the  date  of  the  certificate,  and  to  treat  the  certificate  as  a 
certificate  made  upon  an  order  in  the  terms  of  the  record  as  now  corrected, 
direct  the  record  as  passed  and  entered  to  be  corrected  so  as  to  stand  as  altered 
in  red  ink. 

The  alteration  was  in  the  terms  of  the  notice  of  motion. 

Solicitors  for  Storer:  Johnson  &  Weatherall. 
Solicitors  for  Plaintiff:  Bollman  &  Pritchard. 
Solicitors  for  Defendants  :  Pritchard,  Englefield,  &  Co. 

H.  C.  J. 
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July  2,  3,  22. 


GOBDON  v.  JAMES.  „  o.  A. 

[1884  a.  11.]  13S* 

Agency — Authority  of  Solicitor  to  receive  Mortgage  Money — Possession  by 
Solicitor  of  Transfer  Deed  executed  by  Client. 

G.  and  E.  were  mortgagees  for  £1000  on  property  of  S.  Their  solicitors, 
B.  &  P.,  who  had  the  deeds  in  their  custody,  applied  to  the  Defendant, 
who  was  also  a  client  of  theirs,  saying  that  they  believed  he  had  £1000  to 
invest  on  mortgage,  and  that  G.  and  H.  wanted  £1000  on  a  transfer  of  SJs 
mortgage.  The  Defendant  inspected  the  property,  and  being  satisfied,  he, 
on  the  19th  of  June,  1878,  sent  the  £1000  to  D.  &  P.,  who  gave  him  a 
receipt  for  it.  In  July,  D.  &  P.  fraudulently  induced  G.  and  H.  to  execute 
a  deed  of  transfer  to  the  Defendant  with  a  receipt  indorsed,  which  deed 
they  stated  to  G.  and  H.  to  be  a  deed  of  reconveyance  to  S.  on  his  paying 
off  the  mortgage.  D.  &  P.  shortly  afterwards  handed  this  deed  with  the 
title  deeds  to  the  Defendant,  and  went  on  paying  him  interest  as  if  they 
had  received  it  from  S.,  who  was  in  fact  paying  his  interest  to  the  agents  of 
G.  and  H.  G.  and  H.  made  no  inquiry  as  to  the  mortgage,  and  this  went 
on  till  1883,  when  D.  &  P.  became  bankrupts,  and  the  £1000  received  from 
the  Defendant,  which  had  never  been  handed  over  to  G.  and  H.,  was  lost. 
G.  and  H.  then  brought  their  action  against  the  Defendant,  asserting  a 
right  against  the  property  in  the  nature  of  an  unpaid  vendor's  lien  : — 

Held,  by  the  Vice-Chan  cellor  of  the  county  palatine,  that  on  the  evi- 
dence in  the  case  D.  &  P.  had  authority  to  receive  mortgage  money  on 
behalf  of  the  plaintiffs,  and  must  be  taken  to  have  received  the  £1000  on 
their  behalf,  and  that  the  action  must  be  dismissed. 

On  appeal,  Cotton,  L.J.,  expressed  great  doubt  (the  other  Judges  giving 
no  opinion  on  the  point)  whether  D.  &  P.,  assuming  them  to  have  autho- 
rity to  receive  mortgage  money  on  behalf  of  the  Plaintiffs,  could  be  taken 
ever  to  have,  in  fact,  received  this  £1000  on  their  behalf. 

But  lield,  by  the  Court  of  Appeal,  that  the  decision  must  be  affirmed  on 
the  ground  that  as  the  Plaintiffs  by  the  deed  of  transfer  and  receipt  which 
they  handed  to  I).  &  P.  enabled  them  to  represent  to  the  Defendant  that 
the  £1000  which  he  had  previously  handed  to  D.  &  P.  had  come  to  the 
hands  of  the  Plaintiffs,  they  had  raised  a  counter  equity  which  prevented 
their  claiming  a  vendor's  lien,  though  this  would  not  have  been  the  case 
if  (P.  &  P.  having  no  authority  to  receive  money  for  the  Plaintiffs)  the 
Defendant  had  paid  the  £1000  to  D.  &  P.  at  the  time  when  the  deeds 
were  delivered  to  him,  since  he  would  then  have  known  that  the  Plaintiffs 
had  not  received  the  money. 

Ex  parte  Swinbanks  (1)  distinguished. 


0 


N  the  21st  of  March,  1876,  F.  Saunders  mortgaged  a  freehold 
property  to  James  Gordon  in  fee  to  secure  £1000  and  interest. 
(1)  11  Ch.  D.  525. 
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C.  A.      This  money  belonged  to  Gordon  as  surviving  trustee  of  William 

1885;      Henderson's  marriage  settlement.    In  September,  1877,  John  Hen- 

Gobdon     derson  was  appointed  trustee  in  the  place  of  the  deceased  trustee, 

,  v-  and  the  mortgage  was  transferred  to  Gordon  and  J.  Henderson, 
James.  °  to  .  7 
  without  disclosing  the  trust.    Bodge  &  Phipps  acted  as  solicitors 

for  both  parties  as  to  the  mortgage.     They  continued  to  be 

solicitors  to  the  trustees,  and  kept  the  mortgage  and  title  deeds. 

On  the  8th  of  June,  1878,  Dodge  &  Phipps  wrote  to  the  Defen- 
dant James,  who  was  their  client,  saying  that  they  thought  he  had 
£1000  to  invest  on  mortgage,  and  that  clients  of  theirs  wanted 
that  sum  on  a  transfer  of  mortgage.  James  entertained  the 
proposal,  went  and  looked  at  the  property,  satisfied  himself  as  to 
its  value,  and  on  the  19th  of  June,  1878,  sent  the  money  to 
Dodge  &  Phipps,  who  gave  him  a  receipt  for  it.  On  the  5th  of 
July,  Dodge  c£  Phipps  sent  to  Gordon  two  deeds  with  a  letter 
asking  him  to  execute  them,  and  saying  that  one  of  them  "  is  one 
of  Hendersons  mortgages  for  £1000,  about  to  be  paid  off."  On 
the  15th,  Dodge  sent  the  last  mentioned  deed  to  Henderson  with  a 
letter  saying,  "  Inclosed  is  a  deed  relating  to  a  mortgage  of 
£1000  about  to  be  paid  off.  Please  execute  same  according 
,  to  instructions  annexed,  and  sign  receipt  and  return  same." 

Gordon  and  Henderson  accordingly  executed  the  deed  and  signed 
the  receipt  indorsed. 

This  deed  was  dated  the  19th  of  June,  1878,  the  day  on  which 
Dodge  &  Phipps  had  received  James's  money,  and  was  a  transfer 
of  Saunders'  mortgage  from  Gordon  and  Henderson  to  James  con- 
taining a  release  for  the  £1000  in  the  body  of  it,  and  a  receipt 
indorsed;  James  gave  evidence  that  the  transfer  and  title  deeds 
were  handed  to  him  a  few  days  afterwards,  and  had  been  in  his 
possession  ever  since. 

Harmood  and  Banner  were  the  financial  agents  of  Gordon  and 
Henderson,  and  kept  the  accounts  of  the  trust  estate.  A  member 
of  the  firm  deposed  that  they  had  received  the  interest  on 
Saunders'  mortgage  direct  from  Saunders  till  the  21st  of  March. 
1884.  An  agent  employed  by  this  firm  to  inspect  the  securities 
in  the  hands  of  Bodge  &  Phipps  discharged  his  duty  negligently  , 
and  continued  to  report  that  the  Saunders'  deeds  were  in  their 
possession  long  after  they  had  ceased  to  be  so.    Bodge  &  Phipps 
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became  bankrupt  in  November,  1883,  up  to  which  time  they  had      c.  A. 
gone  on  paying  to  the  Defendant  what  purported  to  be  interest  1885 
on  Saunders'  mortgage.    Saunders  had  no  notice  of  the  transfer  gordojt 
till  December,  1883.    The  £1000  never  came  to  the  hands  of  the 
Plaintiffs,  but  was  lost  in  the  bankruptcy. 

In  January,  1884,  Gordon  and  Henderson  commenced  their 
action  in  the  Court  of  the  county  palatine  against  James,  asking 
for  a  declaration  that  they  were  entitled  to  a  lien  on  the  mort- 
gaged property,  or  the  Defendant's  interest  therein,  for  the  £1000, 
[and  asking  consequential  relief. 

The  Vice-Chancellor  said  that  it  was  very  important  to  uphold 
the  doctrine  that  a  purchaser  for  value  having  the  legal  estate  is 
ot  to  be  dispossessed  except  on  clear  notice  of  a  prior  equity  or 
itle.    That,  having  regard  to  Kennedy  v.  Green  (1)  and  Cave  v. 
Cave  (2),  no  constructive  notice  of  the  fraud  committed  by  Bodge  & 
Phipps  could  be  attributed  to  the  Defendant,  and  he  was  a  pur- 
chaser for  value  without  notice.    That  it  had  been  contended 
that,  having  regard  to  Viney  v.  Chaplin  (3)  and  Ex  parte  Swin- 
hanks  (4),  the  Plaintiffs  had  a  charge  in  the  nature  of  a  lien  for 
unpaid  purchase-money,  on  the  ground  that  Bodge  &  Phipps  had 
aot  any  authority  to  receive  mortgage  money  paid  them  by 
Tames  on  the  transfer.    That  Viney  v.  Chaplin  and  Ex  parte 
Stvinbanks  had  been  relied  upon  by  the  Plaintiffs  to  shew  that 
the  authority  must  be  express,  and  Sims  v.  Brutton  (5)  by  the 
Defendant  as  shewing  that  an  implied  authority  would  suffice. 
That  in  his  (the  Vice-Chancellor's)  opinion  the  authority  might 
je  given  without  anything  in  writing,  and  without  anything 
nore  express  or  direct  than  what  was  to  be  inferred  from  a  con- 
ideration  of  all  the  circumstances  of  the  case.    That  here,  having 
egard  to  the  course  of  dealing  between  the  Plaintiffs  and  Bodge  & 
Phipps,  as  shewn  by  the  evidence,  it  was  sufficiently  proved  that 
uthority  was  given  to  Bodge  &  Phipps  to  receive  the  mortgage 
noneys  from  time  to  time  paid  off  belonging  to  the  trust,  and 
hat  the  £1000  received  by  Bodge  &  Phipps  from  James  on  the 
ansfer  was  received  by  them  under  sufficient  authority  from  the 

(1)  3  My.  &  K.  699.  (3)  2  De  G.  &  J.  468. 

(2)  15  Ch.  D.  639.  (4)  11  Ch.  D.  525. 
(5)  5  Ex.  802. 
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C.  A.      Plaintiffs.    The  Vice-Chancellor  went  on  to  say  that  even  if  the 
1885       absence  of  authority  could  have  been  relied  on  within  a  short 
Gordon     time  after  the  execution  of  the  transfer,  there  had  been  such  a 
James      laPse  of  time  and  such  laches  on  the  part  of  the  Plaintiffs  that 

  they  could  not  raise  such  a  case  now.    That  the  Defendant 

might,  indeed,  have  employed  a  separate  solicitor,  and  might 
have  given  notice  of  the  transfer  to  the  mortgagor,  but  that  he 
was  not  bound  to  do  either  the  one  or  the  other.  His  Honour 
could  not  see  the  force  of  the  argument,  that  as  no  money  had  in 
fact  been  paid  to  them  by  the  Defendant,  their  lien  on  the  pro- 
perty must  remain.  The  Defendant's  case  rested  on  this,  that 
the  Plaintiffs  having  by  their  deed  of  transfer  and  the  indorsed 
receipt,  acknowledged  that  they  had  received  their  mortgage 
money  from  the  Defendant,  they  could  not  now  assert  as  against 
him  that  the  statement  was  incorrect.  The  action  must  be  dis- 
missed with  costs. 

The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the  2nd 
and  3rd  of  July,  1885. 

Bigby,  Q.C.,  and  B.  Neville,  for  the  Appellants : — 

The  Plaintiffs  are  in  the  position  of  unpaid  vendors,  and  have 
a  vendor's  lien.  Bodge  &  Phipps  had  no  authority  to  receive 
money  for  them,  and,  even  if  they  had,  they  never  did  receive  thi> 
money  on  behalf  of  the  trustees.  They  received  it  as  agents  of 
the  Defendant,  and  it  never  afterwards  changed  hands.  The 
claim  of  the  Plaintiffs  therefore  has  not  been  discharged.  Ex 
parte  Swinbanks  (1)  is  a  decided  authority  in  our  favour,  and 
Vandaleur  v.  Blagrave  (2)  and  Parnther  v.  Gaitskell  (3)  support 
our  case. 

Bomer,  Q.C.,  and  Botch,  for  the  Kespondent : — 

The  deed  executed  by  the  trustees  was  executed  with  the 
intent  that  Dodge  &  Phipps  should  receive  the  money,  which 
they  had  authority  to  do,  and  the  whole  loss  has  arisen  from  fee 
negligence  of  the  trustees  in  making  no  inquiry  for  five  year- 
after  they  had  executed  the  transfer.    Although  a  receipt  is  no 

(1)  11  Ch.  D.  525.  (2)  6  Beav.  565,  577. 

(3)  13  East,  432. 
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estoppel,  a  release  in  the  body  of  the  deed  is,  unless  the  deed      0.  A. 
was  executed  as  an  escrow,  and  that  contention  is  not  open  1885 
upon  the  pleadings.    We  are  therefore  released  from  the  claim.  Gordon 
The  Plaintiffs'  case  is  vendor's  lien,  and  if  a  purchaser  knew  j^mes 

that  the  purchase- money  had  not  in  fact  been  paid  to  any  one   

authorized  to  receive  it,  it  would  be  fraudulent  on  his  part  to  set 
up  estoppel.  In  every  case  in  which  vendor's  lien  has  been 
allowed  it  has  been  upon  the  ground  that  the  Defendant  when 
he  acquired  his  interest  knew  that  the  purchase-money  had  not 
been  paid. 

Estoppel  can  be  pleaded,  and  may  be  relied  upon  when  it  would 
not  be  against  conscience  to  assert  it,  but  it  cannot  be  success- 
fully set  up  by  a  person  in  whom  it  would  be  fraudulent  to 
assert  it :  Hughes  v.  Kearney  (1) ;  West  v.  Jones  (2). 

[Fry,  L.J. : — You  say  that  you  had  a  legal  release  from  this 
money,  and  that  there  is  no  equity  to  prevent  you  from  setting 
it  up.] 

Exactly.  By  the  form  of  the  deed  they  made  me  part  with 
the  purchase-money,  and  I  may  rely  on  the  release  if  I  have 
a  clear  conscience,  even  though  I  am  a  volunteer  to  the  extent 
that  the  purchase-money  did  not  reach  the  Plaintiffs:  Bice  v. 
Bice  (3). 

The  cases  cited  upon  the  other  side  are  distinguishable :  Ex 
'parte  Swinbanks  (4),  which  is  mainly  relied  upon,  turns  on  this, 
that  the  defendant  knew  the  statement  in  the  deed  as  to  pay- 
ment to  be  untrue.  Here  the  Plaintiffs  enabled  Bodge  &  Phipps 
to  represent  that  they  had  received  the  £1000,  and  there  was 
nothing  to  lead  the  Defendant  to  doubt  that  they  had. 

Bighy,  in  reply  : — 

West  v.  Jones  has  been  unfavourably  observed  upon  by  the 
ate  Master  of  the  Eolls.  The  authorities  shew  that  if  Bodge  & 
Phipps  having  no  authority  to  receive  the  money,  the  Defendant 
lad  paid  it  to  them  at  the  time  when  he  received  the  deeds  he 
iould  not  avail  himself  of  the  payment  as  against  the  Plaintiffs, 


(1)  1  Sch.  &  Lef.  132,  135. 

(2)  1  Sim.  (N.S.)  205. 


(3)  2  Drew.  73. 

(4)  11  Ch.  D.  525. 
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C.  A.  and  the  sending  it  beforehand  does  not  make  the  payment  better 

1885  but  rather  worse. 

■Gordon 

v-  July  22.    Cotton,  L.J. : — 

James.  j 

  This  is  an  appeal  from  the  Vice-Chancellor  of  the  Palatine 

Court,  and  it  involves  a  question  of  very  great  difficulty.  The 
Plaintiffs  are  trustees,  and  they  seek  to  enforce  what  may  be 
called  a  vendor's  lien  as  against  the  Defendant  who  has  obtained 
from  them  a  transfer  of  a  mortgage,  they  having,  through  the 
fraud  of  a  solicitor,  who  was  agent  both  for  the  Defendant  and 
for  the  Plaintiffs,  never  got  the  money  which  was  to  have  been 
paid  to  them  on  the  transfer  of  the  security.  It  is  unnecessary 
for  us  to  consider  whether,  under  the  circumstances,  the  transfer 
operated  to  pass  the  legal  estate  in  the  mortgaged  property,  for 
the  Plaintiffs  proceed  on  the  footing  that  it  did,  and  therefore  it 
must  be  taken  for  the  purposes  of  the  case  that  the  deed  of 
transfer  was  not  delivered  as  an  escrow,  to  be  retained  and  not 
effectually  delivered  until  the  money  was  actually  paid,  but  that 
it  passed  the  legal  estate  at  once. 

The  facts  are  these.  The  Plaintiffs  were  trustees,  and  part  of 
the  trust  property  was  a  mortgage  for  £1000,  which  was  originally 
vested  in  Gordon  alone,  and  then  on  Henderson,  the  other  Plain- 
tiff, becoming  a  trustee,  was  transferred  to  and  became  vested  in 
them  jointly.  The  trustees  left  everything  to  two  firms,  who 
acted  as  their  agents,  one  being  a  firm  of  solicitors,  Bodge  & 
Phipps,  and  the  other  a  firm  of  accountants,  Messrs.  Harmood, 
Banner,  &  Sons,  but  they  contend  that  the  only  persons  who 
could  receive  money  on  their  behalf  were  the  accountants.  The 
whole  of  the  difficulty  has  arisen  in  this  case  because  an  agent 
employed  by  the  accountants  to  examine  the  securities  in  the 
possession  of  the  solicitors  did  not  take  the  trouble  to  do  his 
duty,  but  simply  took  the  report  of  the  solicitors  that  they  had 
certain  securities  in  their  possession.  Neither  the  Plaintiffs  nor 
the  Defendant  are  personally  guilty  of  any  misfeasance  except 
so  far  as  the  Plaintiffs  may  have  been  negligent  in  not  personally 
attending,  or  not  getting  agents  who  would  personally  attend,  to 
their  business.  And  the  question  is  which  of  two  innocent  parties 
is  to  suffer  by  the  fraud  of  an  agent  employed  by  both. 
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In  the  month  of  June,  1878,  the  Defendant  James,  who  em- 
ployed Messrs.  Dodge  &  Phipps  as  solicitors,  was  applied  to  by 
them  and  asked  whether  he  had  not  £1000  to  invest  on  mortgage, 
and  was  informed  that  clients  of  Messrs.  Dodge  &  Phipps  had  got 
a  mortgage  for  that  amount,  which  they  wished  to  transfer.  On 
the  19th  of  June,  1878,  Messrs.  Dodge  &  Phipps  received  from 
James  £1000,  which  they  carried  to  his  account,  and  gave  him  a 
receipt.  Afterwards,  on  the  5th  of  July,  Dodge  &  Phipps  write 
to  Mr.  Gordon,  and  on  the  15th  to  Mr.  Henderson,  letters,  sending 
with  them  the  ingrossment  of  a  deed  of  transfer  of  this  mortgage 
for  £1000,  and  asking  the  trustees  to  execute  it,  and  the  letter  to 
Mr.  Gordon  is  in  these  terms :  "  Will  you  please  execute  the  two 
deeds  sent  herewith  in  the  presence  of  bearer.  One  is  the  con- 
veyance of"  &c.  (a  property  with  which  we  are  not  concerned) 
"  the  other  is  one  of  Henderson  s  mortgages  for  £1000  about  to  be 
paid  off."  The  letter  to  Mr.  Henderson  was  similar,  and  with  each 
letter  there  was  sent,  as  I  have  said,  the  transfer  of  the  security, 
not  a  reconveyance  on  payment  off  by  the  mortgagor,  but  a 
transfer  in  the  then  usual  form,  containing  in  the  body  of  it  a 
release  from  the  £1000,  and  containing  a  receipt  indorsed,  which 
was  signed  by  both  the  trustees,  Gordon  and  Henderson,  "Re- 
ceived the  sum  of  £1000,  being  the  consideration  money  before 
mentioned  to  be  paid  to  us."  That  deed  was  afterwards  taken  to 
James,  the  Defendant,  was  handed  over  to  him,  and  with  the 
deed  there  were  handed  to  him  the  title  deeds,  which  were  in 
Dodge's  possession  and  entirely  under  his  control. 

Under  those  circumstances  the  question  is  who  is  to  suffer? 
Mr.  Dodge  never  in  any  way  transferred  the  £1000  to  the  agents 
to  whom  it  ought  to  have  gone,  and  never  in  any  way  transferred 
it  to  the  Plaintiffs,  and  from  that  time  down  to  the  time  when 
the  fraud  was  discovered,  the  Plaintiffs  never  seem  to  have  made 
any  inquiry,  and  the  interest  was  paid  to  their  account  as  if  the 
mortgage  to  them  was  still  part  of  their  securities. 

The  Vice-Chancellor  decided  the  case  on  a  close  examination 
of  the  evidence,  and  determined  that  although  the  mere  execution 
of  a  deed  with  an  acknowledgment  in  the  body  of  the  deed  of 
the  receipt  of  the  consideration,  and  with  an  indorsed  receipt, 
would  not  have  given  authority  to  the  solicitor  to  receive  the 
Vol,  XXX.  U  1 
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money  so  as  to  give  the  transferee  a  good  discharge,  yet,  under 
the  circumstances  of  this  case,  the  solicitors  were  entitled  to 
receive  this  money  on  behalf  of  the  Plaintiffs,  and  therefore  he 
decided  in  favour  of  the  Defendant.  There  is  a  difficulty  in 
that  view,  viz.  this,  that  even  if  the  solicitors  had  the  authority 
to  receive  this  money  on  behalf  of  the  Plaintiffs,  yet,  in  fact,  they 
got  the  money  as  agents  of  the  Defendant,  and  there  is  nothing 
to  shew  that  there  was  any  alteration  of  the  capacity  in  which 
they  held  it,  or  even  that  at  the  time  when  this  deed  was  exe- 
cuted and  handed  over  to  Mx.  James  the  money  was  still  in  their 
hands,  so  as  to  be  capable  of  being  considered  to  be  received  by 
them  as  agents  on  behalf  of  the  Plaintiffs.  I  think  it  unneces- 
sary,  however,  to  enter  into  a  consideration  of  the  grounds  on 
which  the  Vice-Chancellor  decided  that  Bodge  was  so  authorized, 
or  to  consider  whether  the  other  difficulty  which  I  have  men- 
tioned can  be  got  over,  because,  in  my  opinion,  independently  of 
the  ground  on  which  the  Vice-Chancellor  decided  the  case,  the 
Defendant  is  entitled  to  succeed. 

The  Plaintiffs  are  coming  here  as  against  the  legal  estate  to 
enforce  their  equity  to  a  vendor's  lien.  Now  if  there  are  any 
circumstances  which  interpose  and  raise  an  equity  against  them 
they  are  not  entitled  to  do  that.  There  is  a  legal  estate,  they 
are  asking  as  against  the  holder  of  the  legal  estate  to  enforce 
that  which  is  a  mere  equity,  and  the  question  to  my  mind  is  this, 
whether  they  were  not  guilty  of  such  negligence  as  raises  an 
equity  against  them  to  prevent  them  from  enforcing  their  equity 
as  against  the  Defendant.  When  they  received  the  transfer  with 
the  letters  stating  that  the  mortgage  was  going  to  be  paid  off 
they  executed  the  deed,  and  from  that  time  they  never  made  any 
inquiry  at  all  either  of  the  accountants  or  of  Dodge  as  to  what 
had  been  done.  If  they  had  looked  at  the  accounts  they  would 
have  seen  that  the  interest  was  still  entered  in  their  accounts  as 
being  received  from  the  mortgagor.  Now  James  had  already  on 
the  19th  of  June,  the  very  day  on  which  the  deed  was  dated 
when  it  was  filled  up  by  Bodge,  paid  into  the  hands  of  Bodge  his 
money  to  be  invested  on  the  transfer  of  a  security  on  this  very 
property.  In  my  opinion,  therefore,  although  the  Plaintiffs  meant 
no  wrong,  and  were  not  parties  to  any  wrong,  yet  by  putting 
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that  deed  into  the  hands  of  their  agent  they  enabled  him  to 
represent  to  James  that  that  money,  which  James  on  the  19th  of 
June  had  put  into  his  hands  to  be  invested,  was  really  paid  to 
them  on  the  transfer  of  this  security. 

That  being  so,  the  case  is  very  different  from  the  case  which 
we  should  have  had  to  consider  if  James  had  paid  the  money  to 
Bodge  at  the  time  when  the  deed  of  transfer  was  handed  over  to 
James.    In  that  case,  assuming  that  Bodge  had  no  authority  to 
receive  money  on  behalf  of  the  Plaintiffs,  the  Defendant  would 
not  have  been  protected.    No  representation  could  have  been 
made  that  the  Plaintiffs  had  received  the  money,  and  no  repre- 
isentation  by  Bodge  that  he  was  authorized  to  receive  the  money 
n  behalf  of  the  Plaintiffs  would  have  helped  the  Defendant  if 
uch  representations  were  untrue.    But  here,  when  James  had 
Iready  put  the  money  into  the  hands  of  Bodge,  the  Plaintiffs,  by 
xecuting  this  transfer  and  putting  it  into  the  hands  of  Bodge, 
nablecl  him  to  represent  to  James  (as  he  must  be  taken  to  have 
one  when  he  handed  over  to  the  Defendant  the  transfer  and 
he  title  deeds  of  this  property)  that  the  money  which  the 
)efendant  had  handed  to  Bodge  as  his  agent  in  order  to  be 
1  vested  in  this  transfer  had  in  fact  been  duly  paid  to  the  Plain- 
,    In  my  opinion,  therefore,  the  Plaintiffs,  though  dealing  in- 
ocently,  having  by  negligence  put  into  the  hands  of  this  agent 
le  means  of  representing  that  that  money  had  in  fact  come  to 
leir  hands,  cannot  now  insist  on  their  vendor's  lien,  which  is 
iconsistent  with  the  representation  then  made  by  their  agent, 
id  which  they,  by  their  own  act,  enabled  him  to  make. 
In  my  opinion,  therefore,  the  decision  was  right,  although  I  do 
)t  concur  in  the  reasons  given  by  the  Yice-Chancellor. 


[NDLEY,  L.J. : — 

i     I  am  also  of  opinion  that  the  decision  arrived  at  by  the  Vice- 
i\    (lancellor  is  right.    Whichever  way  the  case  is  decided  it  is  a 
si    b.'d  one,  for  one  of  two  innocent  parties  must  suffer  from  the 
i  iud  of  a  third,  both  the  Plaintiffs  and  the  Defendant  having 
aii1    tjen  unfortunate  enough  to  trust  a  dishonest  man.     There  is  no 
rticular  blame  to  be  attached  to  either  side,  and  the  question 
«JicB  we  have  to  consider  is,  which  of  two  innocent  parties 
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perfectly  free  from  all  imputation  of  fraud,  or  anything  of  the 
kind,  is  to  suffer. 

Now  that  is  a  very  common  problem  for  us  to  solve,  and  I 
apprehend  that  the  principle  to  be  brought  to  its  solution  is 
perfectly  well  established.  The  case  depends  not  merely  upon 
principles  applicable  to  the  legal  estate,  but  upon  a  principle 
common  to  the  whole  law  of  agency.  This  principle  is  correctly 
stated  by  Mr.  Justice  Story  in  his  book  on  Agency,  where  he  lays 
down  as  one  of  the  principles  running  through  the  whole  doctrine 
of  principal  and  agent :  "  Where  one  of  two  innocent  persons 
must  suffer,  that  party  shall  suffer  who  by  his  own  acts  and  con- 
duct has  enabled  the  other  to  be  imposed  upon." 

The  facts  of  this  case  are  very  simple.    The  Plaintiffs,  Mr.  Gor- 
don and  Mr.  Henderson,  had  a  mortgage  upon  some  property 
belonging  to  a  man  of  the  name  of  Saunders,  they  had  apparently 
a  good  deal  of  money  out  on  various  securities.    They  were  in 
the  habit  of  trusting  Messrs.  Bodge  &  Pliipps,  solicitors  in  high 
repute  at  the  time,  one  of  whom  at  all  events  turned  out  to  be  an 
untrustworthy  man.     Bodge  &  Phipps,  without  the  slightest 
authority  of  Gordon  and  Henderson,  and  without  their  knowledge, 
wrote  to  Mr.  James  saying  in  effect  that  they  had  a  security  on 
which  a  sum  of  £1000  could  be  invested.    Mr.  James  goes  and 
looks  at  the  property  and  satisfies  himself  of  its  value,  and  sends 
them  £1000  to  be  invested  on  that  property.     Now,  pausing 
there  for  a  moment,  the  Plaintiffs  had  done  nothing  whatever  to 
mislead  Mr.  J" ames,  they  had  never  represented  to  him  that  they 
wanted  this  money,  or  that  the  mortg  ige  was  going  to  be  paid  off 
or  transferred,  or  made  any  representations  whatever.    Mr.  James 
cannot  with  truth  say  that  he  was  induced  to  part  with  his  money 
by  reason  of  any  conduct  of  the  Plaintiffs.    It  had  been  got  from 
him  by  a  fraudulent  pretence  of  Bodge  &  Phipps,  for  which 
fraudulent  pretence,  so  far  as  I  can  see,  the  Plaintiffs  are  not 
responsible.    But,  then  having  got  the  money,  Bodge  &  Phippi 
write  to  the  Plaintiffs  and  tell  them  that  the  mortgage  is  to  hi 
paid  off,  and  send  them  a  deed  to  sign.     Now  that  deed  was  ao 
a  reconveyance  to  Saunders.    I  do  not  complain  of  them  for  nov 
finding  that  out,  ninety-nine  men  out  of  one  hundred  who  were  no 
lawyers  would  not  find  it  out.    But  it  so  happens  that  the  dee' 
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they  signed  was  not  in  accordance  with  the  letters,  it  was  a  C.  A. 
transfer  to  James,  and  that  transfer  contained  a  statement  which  1885 
was  not  true  in  fact,  that  the  Plaintiffs  had  received  the  money  Gordon 
from  James,  and  by  this  deed  they  released  James  from  it  and  jA^Ej3 
conveyed  the  estate  to  him.  They  sent  that  deed  back  to  Bodge. 
They  did  not  know  that  Bodge  had  already  got  £1000  from 
James,  but  James  did  know  it,  and  his  knowledge  of  that  fact 
appears  to  me  to  distinguish  this  case  from  all  others  which  are 
to  be  found  in  the  books.  Bodge  then,  having  got  James's  money 
for  this  property,  and  having  got  the  deed  from  the  Plaintiffs,  in 
which  the  Plaintiffs  say  they  have  got  the  money,  he  hands  that 
deed  and  all  the  title  deeds  over  to  James.  Then  five  years 
elapse  before  the  bankruptcy  of  Bodge  &  Phipps,  which  leads  to 
the  discovery  of  the  fraud,  and  for  some  part  of  that  time,  and  so 
far  as  I  know  for  the  whole  of  that  time,  these  men  were  in 
apparently  good  credit.  What  could  James  do  ?  What  can  be 
alleged  by  the  Plaintiffs  against  James,  which  entitles  them  to 
take  away  from  him  what  he  has  got  ?  He  has  got  the  land,  he 
has  got  a  release.  What  can  be  alleged  against  him  which  will 
entitle  the  Plaintiffs  to  say  as  against  him  "  You  have  not  got  a 
good  title  as  against  us  ?"  I  confess  that  when  we  look  at  James's 
position  it  appears  to  me  a  safe  one.  He  knew,  although  the 
Plaintiffs  did  not,  that  he  had  parted  with  his  money  to  Bodge. 
The  Plaintiffs  told  him  by  those  deeds  that  they  had  got  his 
money.  He  had  no  knowledge,  and  no  reason  to  suppose  for  a 
moment,  that  that  statement  was  not  true,  he  had  every  reason  to 
suppose  that  it  was  true.  Acting  upon  that  supposition  he  went 
on  in  perfect  security,  treating  himself  as  owner  of  the  property, 
and  of  course  not  looking  after  his  £1000,  which  he  would  have 
done  if  his  suspicions  had  been  aroused.  The  Plaintiffs,  by  their 
carelessness  you  may  say,  but  I  should  rather  say  by  their  act, 
enabled  Bodge  to  deceive  James  and  lull  him  into  security,  and 
prevent  his  having  recourse  to  those  who  got  his  money  from  him 
by  that  trick.  It  appears  to  me  therefore  that  the  Plaintiffs  are 
not  in  a  position  to  say  that  they  are  entitled  to  any  relief  as 
against  James.  I  do  not  see  that  he  has  in  any  way  contributed 
to  the  Plaintiffs'  loss,  whereas  on  the  other  hand  they  have 
entirely  misled  him  by  their  incautious  act. 
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0.  A.         The  decision  of  this  Court  in  Ex  parte  Swinbanks  (1)  was 
1885       strongly,  though  not  at  all  improperly  or  unduly,  pressed  upon 
Gordon     us-    But  tnat  case  *s  distinguished  from  the  present  in  this  most 
James      important  particular,  that  there  the  person  who  was  in  James's 

  position  had  not  paid  the  money.    He  knew,  therefore,  when  he 

— got  the  deeds  with  the  receipt,  and  the  recital  of  his  having  paid 
the  money  to  the  mortgagor,  that  it  was  not  true  in  point  of  fact 
that  the  mortgagor  had  received  his  money.  But  here  James  did 
not  know  that  the  Plaintiffs  had  not  received  his  money,  he  knew 
that  he  had  given  it  to  Bodge  &  Phipps,  he  did  not  know  that 
they  had  not  handed  it  over  to  the  Plaintiffs.  And  when  the 
Plaintiffs  by  the  deed  said  that  they  had  received  it,  he  was 
entitled  as  against  them  to  believe  that  they  had. 

It  appears  to  me  that  this  case  is  brought  within  that  general 
principle  of  agency  to  which  I  have  referred,  that  Mr.  James 
ought  to  succeed,  and  that  the  appeal  ought  to  be  dismissed. 

Fry,  L  J.  :— 

I  have,  though  not  without  some  hesitation,  arrived  at  the 
same  conclusion.  It  appears  to  me  that  in  this  case  the  Plain- 
tiffs have  given  the  means  to  Dodge  &  Phipps  to  represent  that 
the  money  which  had  been  paid  by  James  to  them  had  found  its 
way  home  to  the  Plaintiffs.  It  appears  to  me  that  James  knew 
that  he  had  paid  money  to  the  persons  who  were  themselves 
recognised  as  agents  by  the  Plaintiffs,  and  that  he  believed  that 
it  had  found  its  way  home  to  the  Plaintiffs.  I  think  the  result 
of  that  would  naturally  be  that  James  would  not  make  that 
inquiry  and  search  after  the  money  which  he  would  have  made  if 
he  had  found  that  after  paying  it  to  Bodge  &  Phipps  it  had  not 
been  invested.  I  think,  therefore,  that  the  Defendant  James  has 
an  equity  which  he  may  rightly  set  up  in  this  case  against  the 
equity  of  the  Plaintiffs  as  unpaid  vendors,  and  that  consequently 
this  appeal  must  be  dismissed  with  costs. 

Solicitors :  J.  H.  Lydall ;   Goldring  &  Mitchell  agents  ibi 
Cleaver,  Holden,  &  Co.,  Liverpool. 

(1)  11  Chi  D.  525. 

H.  0.  J. 
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COLONIAL  BANK  v.  WHINNEY.  c.  M 

1885 


[1874    C.  1696.] 

June  22/23; 

Bankruptcy — Reputed  Ownership — Order  and  Disposition  of  Bankrupt  "  in  his      July  22. 
trade  or  business" — Shares  in  Incorporated  Company — Chose  in  Action — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44,  sul-%  iii. 

B.  and  T.  were  partners  as  stockbrokers,  and  their  practice  was  from 
time  to  time  to  buy  shares  in  the  way  of  their  business,  and  to  obtain 
advances  on  them  by  equitable  mortgage  or  otherwise  for  the  purposes  of 
their  business,  and  for  convenience  the  shares  were  generally  taken  in  the 
name  of  B.,  who  held  them  as  trustee  for  the  partnership.  B.  deposited 
the  certificates  together  with  a  blank  transfer  of  railway  shares,  bought 
with  partnership  moneys,  and  registered  in  his  name,  with  a  bank  to 
secure  moneys  due  to  the  bank  from  the  firm.  B.  and  T.  became  bank- 
rupt, and  no  notice  of  the  deposit  was  given  to  the  railway  company  until 
after  the  commencement  of  the  bankruptcy  : — 

Held,  that  as  the  shares  were  bought  with  partnership  moneys,  and 
intended  to  be  used  for  the  purposes  of  the  partnership  business,  they  were 
at  the  time  of  the  bankruptcy  in  the  order  and  disposition  of  B.  in  his 
business,  for  that  the  business  of  the  partnership  was  B.'  business, 
although  another  person  was  associated  with  him  in  it ;  and  further,  that  as 
no  notice  of  the  deposit  had  been  given  to  the  railway  company,  the  shares 
were  in  the  order  and  disposition  of  B.,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that  B.  was  the  reputed  owner 
of  them  : 

Held,  therefore,  that  the  shares  must  pass  to  the  trustee  in  bankruptcy, 
unless  they  were  taken  out  of  the  reputed  ownership  clause,  Bankruptcy 
Act,  1883,  s.  44,  sub-s.  iii.,  by  the  proviso  excluding  choses  in  action  from 
■the  operation  of  the  clause. 

Held  by  Cotton  and  Lindley,  L.JJ.,  dissentiente  Fry,  L.J.,  that  the 
shares  were  not  choses  in  action  within  the  meaning  of  the  proviso,  and 
that  they  passed  to  the  trustee. 

Order  of  Bacon,  V.C.,  affirmed. 

W.  E.  BLAKE  WAY  and  P.  W.  Thomas,  members  of  the  Stock 
Exchange,  carried  on  business  in  partnership,  under  the  firm  of 
P.  W.  Thomas  &  Co.,  as  stockbrokers,  under  articles  dated  the 
!  2nd  of  April,  1874.  By  these  articles  the  partners  agreed  to 
;  carry  on  in  partnership  the  business  of  stock  and  share  brokers. 
By  art.  13  each  partner  was  to  give  his  whole  time  to  the  busi- 
ness, and  was  not  without  the  consent  of  his  partner  to  be  con- 
Icerned  in  any  other  trade  or  business,  nor  enter  into  any  specula- 
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C.  A.      tion  on  his  own  behalf,  nor  engage  in  any  speculation  or  business 
1885       on  behalf  of  the  firm  against  the  will  of  his  partner :  Provided 
Colonial    tnat  this  was  not  to  prevent  either  partner  from  making  lond  fide 
Bank      investments  on  his  own  account  with  his  own  moneys.  By 
Whinney.   art.  16  all  mortgages,  &c,  and  all  transfers  of  any  sums  of  stock. 

shares,  or  securities  taken  for  the  benefit  and  on  account  of  the 
firm  concerning  the  business,  were  to  be  taken  in  the  name  of  the 
firm,  unless  it  should  in  any  case  be  by  them  otherwise  agreed. 

One  of  the  rules  of  the  Stock  Exchange  forbade  members  to  act 
in  the  double  capacity  of  brokers  and  dealers. 

In  January,  1880,  the  firm  subscribed  for  7018  £10  shares  in 
the  Forth  Bridge  Hallway  Company,  and  the  sum  of  £28,072 
which  was  payable  on  allotment  was  paid  out  of  the  assets  of  the 
firm,  but  the  shares  were  registered  in  the  name  of  Blaheway 
alone.  The  company  was  formed  by  36  &  37  Yict.  c.  ccxxxvii. 
which  incorporated  the  Companies  Clauses  Consolidation  (Scot- 
land) Act,  1845. 

According  to  an  affidavit  of  P.  W.  Thomas  it  was  part  of  the 
business  of  the  firm  to  apply  for  and  take  shares  in  public  com- 
panies on  their  own  account,  and  subsequently  to  sell  or  dispose 
of  the  same  or  borrow  money  thereon,  as  in  the  course  of  business 
they  might  determine.  He  further  deposed  that  in  addition  to 
other  business  they  carried  on  a  large  loan  business,  for  the  pur- 
poses of  which  they  were  in  the  habit  of  borrowing  on  stocks  and 
shares  belonging  to  them,  and  lending  again  to  third  parties  at  a 
higher  rate.  That  they  did  in  fact  for  the  purposes  of  their 
business  acquire  and  hold  and  deal  with  stocks,  shares  and 
securities  to  a  large  amount,  and  that  for  the  sake  of  convenience 
it  was  their  practice  to  take  stocks  and  shares  in  the  name  of  one 
partner  only,  who  held  them  on  account  of  the  partnership. 
That  these  shares  were  the  property  of  the  firm,  and  were  ac- 
quired for  the  purposes  of  their  business,  and  employed  and  used 
therein. 

On  the  1st  of  April,  1880,  Blaheway  deposited  the  certificates 
of  these  shares  with  the  Plaintiffs  to  secure  the  balance  of  the 
account  of  the  firm  witli  the  Plaintiffs,  and  gave  to  them  at  the 
same  time  a  deed  of  transfer  executed  by  him,  with  a  blank  for 
the  name  of  the  transferee. 
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In  March,  1883,  a  call  of  £1  per  share  was  paid  on  the  shares 
out  of  the  assets  of  the  firm.  Blakeway  received  the  dividend 
warrants  on  the  shares  and  paid  them  in  to  the  account  of  the 
firm. 

On  the  13th  of  November,  1883,  a  further  call  of  £1  per  share 
was  made  on  the  shares,  payable  on  the  1st  of  February,  1884. 
On  the  28th  or  29th  of  January,  1884,  Blakeway  absconded,  and 
on  the  30th  the  firm  stopped  payment.  On  the  31st  of  January, 
1884,  the  Plaintiffs  sent  notice  to  the  Forth  Bridge  Railway  Com- 
pany of  the  deposit,  which  notice  was  received  on  the  1st  of 
February.  On  the  5th  of  February,  the  partners  were  adjudged 
bankrupts,  the  act  of  bankruptcy  committed  by  Blakeway  being 
his  absconding,  and  that  by  P.  W.  Thomas  his  presentation  of  a 
bankruptcy  petition  on  the  31st  of  January.  On  the  18th  of 
February  the  Defendant  was  appointed  trustee  in  the  bank- 
ruptcy. 

This  action  was  brought  by  the  Plaintiffs  asking  a  declaration 
that  they  were  entitled  to  a  valid  charge  on  the  shares  for  the 
balance  due  to  them  from  the  partnership,  and  for  consequential 
relief. 

The  Defendant  gave  notice  of  motion  for  the  appointment  of  a 
receiver  of  the  shares,  and  of  the  dividends  accrued  due  or  to 
accrue  due  thereon,  with  liberty  to  the  receiver  to  pay  the  call 
and  raise  the  amount  by  sale  or  mortgage.  The  motion  was 
heard  by  Vice-Chancellor  Bacon  on  the  28th  of  July,  1884, 
and  it  was  agreed  that  it  should  be  treated  as  the  trial  of  the 
action.  His  Lordship  held  that  the  shares  passed  to  the  trustee, 
and  dismissed  the  action.    The  Plaintiffs  appealed. 

Rifty,  Q.C,  and  Northmore  Lawrence,  for  the  Plaintiffs,  in 
support  of  the  appeal : — 

We  admit  that  the  blank  transfer  is  worth  nothing,  and  that 
the  case  must  turn  on  the  deposit  of  the  certificates.  It  is  said, 
and  we  cannot  dispute  it,  that  these  shares  were  held  by  Blake- 
way as  a  trustee  for  the  firm,  but  we  knew  nothing  of  that  when 
we  advanced  our  money,  we  knew  nothing  but  the  fact  that  they 
were  standing  in  his  sole  name.  The  question  now  is,  whether 
they  come  within  the  Bankruptcy  Act,  1883,  s.  44,  sub-s.  iii. 
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Were  they  in  the  order  or  disposition  of  the  firm  or  of  Bldkeway  ■ 
How  could  they  be  in  the  order  or  disposition  of  the  firm  ?  The 
name  of  Thomas  does  not  appear,  and  the  bank  knew  nothing  of 
his  title.  Then  were  they  in  the  order  or  disposition  of  Blake- 
way  ?  In  a  sense  he  was  the  reputed  owner,  but  he  was  a  trustee 
for  the  firm.  If  there  had  been  no  deposit,  he  could  not  have 
been  held  to  be  the  reputed  owner.  He  was  a  trustee,  and  even 
under  the  old  law  the  doctrine  of  reputed  ownership  would  not 
have  applied.  The  Yice-Chancellor  treated  this  clause  as  iden- 
tical with  the  Bankruptcy  Act,  1869,  s.  15,  sub-s.  5,  but  we  con- 
tend that  the  two  enactments  differ  materially.  Under  the 
earlier  Act  if  the  bankrupt  was  a  trader,  but  not  otherwise,  goods 
of  which  he  was  reputed  owner  in  a  house  100  miles  away  would 
be  swept  in,  though  the  trade  creditors  never  knew  or  thought  of 
them.  The  present  Act  removes  this  anomaly  by  providing  that 
the  goods  must  be  in  the  order  or  disposition  of  the  bankrupt 
"  in  his  trade  or  business."  BlaJceway  cannot  be  the  reputed 
owner  within  the  clause,  because  the  shares,  if  they  were  in  a 
trade  or  business  at  all,  were  in  the  trade  or  business  of  the  firm, 
not  of  BlaJceway.  Under  the  old  law  reputed  ownership  applied 
as  between  a  firm  and  its  members,  and  so  it  must  now.  If  a 
partner  allowed  the  firm  to  have  the  reputed  ownership  of  his 
property,  the  joint  creditors  got  it,  and  vice  versa,  though  the 
latter  case  was  not  common.  Suppose  a  firm  of  manufacturers  at 
Manchester,  one  or  more  of  the  members  of  which  were  merchants 
at  Liverpool.  There  are  then  two  separate  trades,  it  might  well  be 
that  the  goods  made  by  the  manufacturing  firm  got  into  the 
hands  of  the  selling  firm  under  such  circumstances  as  to  make 
them  apparent  owners.  On  the  bankruptcy  of  the  selling  firm, 
the  goods  would  pass  to  their  trustees  for  the  benefit  of  their 
creditors.  The  Yice-Chancellor  here  considered  that  the  bank 
were  the  true  owners,  and  that  the  goods  were  in  the  order  and 
disposition  of  BlaJceway  or  his  firm,  no  matter  which,  and  passed 
to  the  trustee,  and  that  it  was  a  mere  matter  of  internal  arrange- 
ment in  the  bankruptcy  what  class  of  creditors  got  the  benefit  of 
them.  In  this  His  Lordship  ignores  the  words  "  in  his  trade  or 
business."  The  Kespondent  is  in  this  dilemma  :  there  is  no  busi- 
ness but  the  business  of  the  firm  ;  if  then  he  says  that  the  shares 
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were  in  the  order  or  disposition  of  the  firm,  he  must  make  out 
that  the  firm  were  the  apparent  owners ;  which  they  clearly  were 
not;  if  he  says  they  were  in  the  order  and  disposition  of  Blake- 
ivay,  he  is  met  by  the  fact  that  they  were  not  in  Blakeway's 
trade  or  business. 

[Fry,  L.J. : — I  do  not  quite  follow  that.  Is  not  the  business 
of  the  firm  Blalceway' s  business,  though  other  people  are  associated 
with  him  in  it  ?] 

The  bankrupt  law  treats  a  firm  as  an  entity  distinct  from  the 
j  individual  partners,  just  as  if  it  was  a  corporation — thus  a 
creditor  of  the  firm  who  holds  a  security  from  one  partner  can 
prove  without  deducting  it,  and  the  principle  is  carried  out  as 
regards  reputed  ownership :  Lindley  on  Partnership  (1). 

[Cotton,  L.J. : — Is  not  a  man's  business  the  business  of  the 
firm  in  which  he  is  engaged,  if  he  does  not  trade  separately  ?] 

Suppose  these  shares  had  belonged  to  Blalceway  free  from  any 
trust  for  the  firm,  could  they  have  been  laid  hold  of  to  pay  the 
joint  creditors  ?  Suppose  he  bought  them  with  his  own  money, 
and  deposited  them  with  the  bank  as  security  for  the  firm's  debt, 
if  the  bank  gave  no  notice  to  the  railway  company  he  would  be 
reputed  owner,  and  the  shares  would  be  taken  to  pay  his  separate 
creditors,  not  the  creditors  of  the  firm.  The  Legislature  did  not 
mean  to  take  away  the  property  of  a  partner  from  his  separate 
creditors  in  order  to  pay  the  debts  of  the  firm  with  it.  If  pro- 
perty is  claimed  under  the  order  and  disposition  clause  by  joint 
creditors,  they  must  shew  that  it  was  employed  in  the  business  of 
the  firm ;  if  it  is  claimed  by  separate  creditors,  they  must  shew 
that  it  was  employed  in  his  sole  business.  Under  the  old  law  if 
one  of  several  partners  was  reputed  owner,  say  of  household 
furniture,  the  joint  creditors  could  not  get  it,  the  question  must 
first  be  answered — who  is  the  reputed  owner  ?  According  to  the 
express  words  of  s.  44,  sub-s.  iii.,  if  the  property  was  in  Blalceway  s 
reputed  ownership  it  must  go  to  his  creditors,  and  as  the  firm  never 
had  any  reputed  ownership,  no  creditor  can  have  relied  on  these 
shares  or  given  the  firm  credit  on  the  faith  of  them,  when  they 
(1)  4th  Ed.  p.  1156. 
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0.  A.  were  standing  in  the  name  of  one  partner,  and  transferable  only 
1885       by  deed. 

Colontal       [Cotton,  L.J. : — How  do  yon  read  the  words  "  in  his  trade  or 
B™      business  "  ?    Do  they  mean  being  assets  of  the  business  subject 
Whinney.    to         claim  of  the  true  owner— or,  being  employed  in  the 
business  ?] 

We  say,  in  the  first  place,  that  nothing  can  be  said  to  be  in  a 
man's  trade  or  business  except  visible  things.  But  suppose  the 
words  to  apply  to  incorporeal  chattels  they  must  mean  employed 
so  as  to  be  reputed  assets  of  the  firm.  Here  the  shares  have  been 
so  dealt  with  as  to  make  them  appear  not  assets  of  the  firm  but 
assets  of  Blakeway.  If  the  shares  had  been  registered  in  the 
names  of  both  partners  they  would  no  doubt  have  had  reputed 
ownership.  Suppose  the  firm  had  made  a  stranger  their  trustee, 
and  he  mortgaged  to  us  without  my  knowing  of  the  trust,  we 
say  that  the  firm  would  only  have  an  interest  subject  to  that 
mortgage. 

[Cotton,  L.J. : — Suppose  Blakeway  had  been  a  sole  trader  and 
the  shares  had  stood  in  his  name,  would  they  have  been  in  his 
business  ?] 

No  ;  for  his  business  was  that  of  a  broker,  not  of  a  dealer  in 
shares;  if  he  had  been  a  jobber  they  would  have  been  in  his 
business.  We  say  that  nobody  can  get  the  benefit  of  reputed 
ownership  but  creditors  of  the  reputed  owner.  There  are  no  cases 
in  point  on  the  construction  of  sect.  44,  sub-sect,  iii.,  but  there  are 
some  authorities  throwing  light  on  the  application  of  the  doctrine 
of  reputed  ownership  between  partners.  In  Ex  parte  Borman  (1), 
goods  in  the  apparent  ownership  of  a  firm  which  committed 
an  act  of  bankruptcy,  upon  which  one  partner  was  adjudicated 
bankrupt,  but  the  other,  being  a  minor,  was  not,  were  held  not  to 
pass  to  the  trustee.  In  Ex  parte  Watlcins  (2)  the  existence  of 
a  custom  well  known  in  the  trade  was  held  to  exclude  the 
doctrine  of  reputed  ownership,  and  Lord  Selborne  in  his  judg- 
ment shews  that  there  must  be  a  possession  which  conveys  the 
reputation  of  ownership,  and  Ex  parte  Wingfield  (3)  carries  out 

(1)  Law  Rep.  8  Ch.  51.  (2)  Law  Rep.  8  Ch.  520. 

(3)  10  Ch.  D.  591. 
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the  same  principle.  Ex  parte  Say  man  (1)  and  In  re  Bain- 
Iridge  (2)  illustrate  the  rule  that  the  firm  is  looked  upon  as  an 
entity  distinct  from  the  individuals  composing  it. 

[Fey,  L.J. : — Suppose  A.  B.  carries  on  business  alone  in  one 
shop,  and  carries  on  business  in  partnership  with  C.  D.  in  another 
shop.  A  person  leaves  goods  in  each  shop  so  as  to  create  a  re- 
puted ownership,  how  do  the  goods  go  ?] 

We  say  that  the  goods  in  the  separate  shop  must  go  to  A.  B.'s 
separate  creditors,  and  those  in  the  joint  shop  to  the  joint 
creditors. 

There  is  this  further  point,  that  at  the  time  of  the  bank- 
ruptcy these  shares  were  not  in  the  order  or  disposition  of  any 
one,  for  a  call  had  been  made  which  had  not  been  paid,  so  that  no 
one  could  transfer  the  shares :  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845,  sect.  17. 

[Fey,  L.J. : — Do  you  contend  that  these  shares  are  choses  in 
action  and  so  not  subject  to  the  reputed  ownership  clause  ?] 

We  do.  There  is  not  much  authority  on  the  point.  In  Ex  parte 
Union  Bank  of  Manchester  (3)  it  was  held  that  shares  in  a  com- 
pany incorporated  under  7  &  8  Yict.  c.  110,  were  not  choses  in 
action.  In  Ex  parte  Barry  (4)  it  was  held  that  where  a  man  had 
transferred  his  shares  by  way  of  mortgage,  so  that  the  mort- 
gagees were  legal  owners,  his  interest  in  the  shares  was  a 
chose  in  action  and  not  subject  to  the  doctrine  of  reputed  owner- 
ship. The  distinction  drawn  is  a  most  arbitrary  one,  and  it  is 
novel  that  the  interest  of  a  mortgagor  in  what  is  not  a  chose  in 
action  but  goods,  should  be  held  a  chose  in  action.  If,  however, 
the  latter  decision  is  right  it  makes  in  our  favour,  for  it  shews  the 
interest  of  the  firm  in  those  shares  to  be  a  chose  in  action. 

[Sir  F.  Herschell: — Ex  parte  Union  Bank  of  Manchester  was 
approved  by  the  Court  of  Appeal  in  Societe  Generate  de  Paris 
y.  Tramways  Union  Company  (5).] 

That  was  nothing  but  a  dictum,  the  question  whether  the  shares 
were  choses  in  action  did  not  arise  in  the  case  and  was  not  argued. 

(1)  8  Ch.  D.  11.  (3)  Law  Kep.  12  Eq.  354. 

(2;  Ibid.  218.  (4)  Ibid.  17  Eq.  113. 

(5)  14  Q.  B.  D.  424,  451. 
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The  nature  of  a  chose  in  action  is  discussed  by  Blackstone,  Com.  (1) 
and  the  main  point  is,  that  it  is  a  right  to  something  not  in 
possession.  Here  no  possession  was  possible,  a  share  is  nothing 
but  a  right  to  receive  a  certain  proportion  of  the  profits  of  a 
concern. 

Sir  F.  Herschell,  S.G.,  Marten,  Q.C.,  and  H.  B.  Buckley,  for  the 
Defendant : — 

It  produces  much  confusion  to  talk  of  the  shares  being 
claimed  by  the  joint  creditors,  or  claimed  by  the  separate 
creditors.  The  claim  is  by  the  trustee  in  bankruptcy,  and  the 
question  among  whom  it  is  to  be  divided  is  merely  one  of 
internal  administration,  the  whole  estates  joint  and  several  are 
to  be  distributed  among  creditors.  Till  you  come  to  sect.  59  of 
the  Act  there  is  nothing  about  joint  and  several  creditors,  we 
therefore  say  that  the  only  question  to  be  determined  is  what 
property  passes  to  the  trustee.  There  is  no  adjudication  against 
a  firm,  each  partner  is  made  bankrupt.  "  Creditors  "  throughout 
the  early  part  of  the  Act  includes  all  creditors,  and  creditors  are 
none  the  less  creditors  of  A.  because  B.  is  also  liable  to  them  for 
the  same  debts.  So  as  to  "  in  his  business,"  a  business  is  none 
the  less  a  man's  business  because  some  one  else  is  associated  in  it. 
"What  it  was  intended  to  exclude  was  goods  not  connected  with 
the  business.  The  present  case  is  within  the  very  words  of 
sect.  44,  sub-sect.  iii.  Ex  parte  Dorman  (2)  is  relied  on  against 
me,  but  it  is  in  our  favour.  Blaheway  was  the  only  person  who  was 
reputed  owner.  The  goods  were  in  his  apparent  possession, 
and  were  employed  in  his  business  and  therefore  pass  to  the 
trustee. 

It  is  said  that  these  shares  were  not  in  the  order  and  disposition 
of  Blakeivay,  because  calls  were  due  upon  them,  and  they  could 
not  be  transferred  as  against  the  company  until  the  calls  were 
paid,  but  they  are  none  the  less  in  his  order  and  disposition 
under  the  Bankruptcy  Act,  because  immediately  on  payment  of 
the  calls  they  would  have  been  transferred. 

[Lindley,  L.  J.,  referred  to  Greening  v.  Clark  (3),  where  a  pledge 

(1)  Yol.  ii.  pp.  396,  442.  (2)  Law  Eep.  8  Ch.  51. 

(3)  4  B.  &  C.  316. 
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of  warrants  made  by  a  man  who  subsequently  became  bankrupt, 
took  the  warrants  out  of  his  order  and  disposition  under  the 
21  Jac.  1,  c.  19,  s.  11.] 

Shaw  v.  Roivleij  (1)  seems  to  be  an  answer  to  that  objection.  It 
was  there  held  that  the  plaintiffs  having  it  in  their  power  at  any 
time  by  paying  the  call  to  transfer  the  shares,  could  maintain 
an  action  of  assumpsit  against  the  purchaser  of  the  shares.  The 
fact  that  calls  remained  unpaid  on  the  shares  would  not  make  a 
transfer  invalid,  its  effect  would  be  only  that  the  transferee  could 
not  make  a  good  title  by  registration  until  the  calls  were  paid — but 
s  between  transferor  and  transferee  the  transfer  would  be  good, 
he  last  question  is  whether  these  shares  are  ehoses  in  action  ? 
here  is  no  definition  of  a  chose  in  action  in  the  Act.  Blachstones 
efinition  certainly  does  not  include  them — no  such  things  were 
mown  in  his  time ;  a  dividend  on  a  share  would  no  doubt  be  a  chose 
n  action,  but  the  shares  themselves  are  not — a  chose  in  action  is 
omething  which  you  can  get  only  by  means  of  action.    A  share 
n  a  partnership  may  be,  but  that  has  to  be  ascertained  by  accounts 
a  a  partnership  action. 

[Northmore  Laivrence : — It  has  been  decided  in  In  re  Bain- 
ridge  (2)  that  a  share  in  a  partnership  is  a  chose  in  action.] 

Williams  on  Personal  Property  (3)  has  observations  as  to  what  a 
'lose  in  action  is.  In  Ex  parte  Hug  gins  (4)  the  question  was  whether 
"  pension  "  was  property  vesting  in  the  trustee  in  bankruptcy 
the  pensioner,  and  Jessel,  M.K.  (5),  says  that  French  and 
;alian  bonds  are  not  choses  in  action  in  the  ordinary  sense. 

[Lindley,  L.J. : — When  you  are  registered  as  a  shareholder  you 
jve  got  that  share  as  fully  as  you  can  by  any  action. 

[Fey,  L.J. : — An  annuity  has  been  held  to  be  a  chose  in 
Hon :  Norcutt  v.  Dodd  (6).] 

A  chose  in  action  means  the  right  to  a  thing  the  enjoyment  of 
lich  can  be  perfected  only  by  action.  The  remarks  of  Lord 
^stice  Cotton  in  Societe  Generate  de  Paris  v.  Tramways  Union 
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(1)  16  M.  &  W.  810. 

(2)  8  Ch.  D.  218. 

(3)  7th  Ed.  p.  148. 


(4)  21  Ch.  D.  85. 

(5;  Ibid.  90. 

(6)  Cr.  &  Ph.  100. 
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Company  (I)  seem  to  assume  that  shares  would  be  in  the  order  and 
disposition  clause,  and  a  distinction  (2)  is  pointed  out  between 
shares  and  choses  in  action. 

[Lindley,  L.J. : — Sect.  50  of  the  Bankruptcy  Act,  1883,  clauses 
3  and  5,  contrasts  "  shares  "  with  "  choses  in  action."] 

It  is  a  general  rule  that  a  chose  in  action,  with  a  few  exceptions', 
e.g.,  bills  of  exchange,  is  not  assignable  at  law.  In  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  c.  31),  sect.  4,  again,  shares  are  dis- 
tinguished from  choses  in  action :  "  Personal  chattels  shall  not 
include  ....  nor  shares  or  interests  in  the  stock,  funds,  or 
securities  of  any  government,  or  in  the  capital  or  property  of  in- 
corporated or  joint  stock  companies,  nor  choses  in  action." 

[Lindley,  L.J. : — Are  these  shares  goods  in  the  order  and  dis- 
position of  Blakeway  in  his  business,  while  the  certificates,  the 
outward  and  visible  sign  of  ownership,  are  not  in  his  possession, 
but  are  deposited  in  the  bank  ?] 

Yes ;  for  in  all  the  returns  made  by  the  company  Blaheway 
would  be  returned  as  owner.  The  decision  of  Vice-Chancellor 
Bacon  in  Ex  parte  Union  Bank  of  Manchester  (3),  is  a  direct 
authority  that  shares  in  a  company  were  not  things  in  action 
within  sect.  15,  sub-sect.  5,  of  the  Bankruptcy  Act,  1869,  and  if  the 
law  is  correctly  stated  by  him,  and  unless  the  question  is  affected 
by  the  introduction  of  the  words  "  in  his  trade  or  business,"  it 
is  an  authority  that  the  shares  are  goods,  and  in  his  possession 
with  the  consent  of  the  bank  as  the  true  owners. 


Bigby,  in  reply  : — 

As  to  the  words  "  in  his  trade  or  business."  The  Solicitor- 
General  read  them  in  connection  with  "  goods,"  as  "  all  goods 
relating  to  or  connected  with  the  trade  or  business  in  the  possession 
of  the  bankrupt." 

[Cotton,  L.J. : — No  ;  rather,  all  goods  which  are  for  the  pur- 
poses of  trade  or  business  in  the  possession,  &c.  j 

There  must  be  a  possession,  order,  or  disposition  in  the  trade  or 


(1)  14  Q.  B.  D.  424,  446,  447.  (2)  14  Q.  B.  D.  447, 

(3)  Law  Kep.  12  Eq.  354. 
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business.    The  goods  must  be  in  such  a  condition  that  there  is  a 
power  of  disposition  or  control  of  them  for  the  purposes  of  the 
business.    You  cannot  look  at  the  equities :  it  is  of  no  avail  to 
shew  that  the  property  was  purchased  with  the  money  of  the  firm — 
&11  the  equities  passed  to  us.  We  are  the  true  owners  of  the  shares 
to  the  full  extent  of  the  value  of  our  advances.    The  shares  are 
registered  in  Blaketvay's  name,  and  for  the  reputation  of  owner- 
ship the  registration  in  his  name  is  conclusive.  Possession  means 
possession  in  trade  or  business,  order  or  disposition  means  order 
or  disposition  in  his  trade  or  business.    The  possession,  order, 
or  disposition  is  given  to  him  solely  by  registration.    There  is  no 
alteration  made  by  the  new  Bankruptcy  Act  as  to  the  law  of  joint 
and  separate  estates — the  clauses  as  to  distribution  are  the  same 
as  formerly.    In  each  case  we  must  ask  whether  the  order  or  dis- 
position is  in  the  trade  or  business,  i.e.,  whether  the  nature  of  the 
order  or  disposition  is  such  as  would  enure  to  the  benefit  of  the 
trade  or  business.    There  must  be  a  bankruptcy  of  the  firm  as 
well  as  of  the  members  in  order  to  bring  in  the  reputed  ownership 
clauses.     The  Act  is  framed  on  the  basis  of  one  bankruptcy. 
The  adjudication  of  bankruptcy  of  a  firm  would  be  in  the  form 
of  separate  bankruptcies  of  each  partner.    In  order  to  make  the 
bankrupt  reputed  owner,  the  goods  must  be  in  his  sole  disposi- 
tion, and  if  the  clause  is  to  be  taken  literally  you  can  never  have 
the  case  of  reputed  ownership  in  a  firm.    The  bankruptcy  of  the 
firm  is  the  bankruptcy  of  the  separate  partners.  On  A.'s  bankruptcy 
ixe  the  goods  in  his  possession,  order,  or  disposition  ?  "No,  because 
hey  are  in  the  possession  of  himself  and  his  partners.    But  the 
ub-section  must  be  intended  to  apply  to  a  firm.  Where  goods  are 
n  the  warehouse  of  a  firm,  the  reputation  is  the  reputation  of 
he  firm.    To  bring  the  clause  into  operation  there  must  be  a 
artnership  possession — a  partnership  order  and  disposition,  No 
uch  partnership  possession  could  arise  by  the  registration  of 
lese  shares  in  the  name  of  an  individual  partner. 

Section  44  is  identical  with  the  section  in  the  Act  of  1869. 
jhen  are  these  "  things  in  action  "  within  the  meaning  of  the 
ause.  "  Choses  in  action  "  are  simply  a  name  opposed  to  "  cJioses 
it  possession." 

[Cotton,  L.J. : — Must  it  not  depend  on  what  the  Act  says,  and 
Vol.  XXX.  x  1 
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O.  A.  does  it  not  in  sect;  50  in  fact  say  that  shares  are  not  choses  in 
1885       action  ?] 

<!oi,on(ai,  In  Ex  parte  Ihbetson  (1)  a  policy  of  assurance  was  held  to  be  a 
chose  in  action,  and  as  such  was  exempted  from  the  operation  of 
the  reputed  ownership  clause.  Ex  parte  Agra  Banh  (2)  proceeds 
on  the  ground  that  shares  are  choses  in  action.  Then  as  to  the 
effect  of  the  unpaid  call.  No  doubt  in  the  ordinary  course,  where 
there  is  not  some  overriding  statute,  the  share  would  be  said  to 
be  the  property  of  the  transferee,  but  at  the  time  of  the  com- 
mencement of  the  bankruptcy  these  were  shares  with  a  very 
onerous  condition  attached. 

July  22.    Cotton,  L.J. : — 

This  is  an  action  by  the  Colonial  Banlc,  who  are  equitable  mort- 
gagees of  shares  in  a  railway  company,  to  enforce  their  security 
against  the  Defendant,  who  is  the  trustee  in  bankruptcy  of  the 
person  in  whose  name  the  shares  were  standing  at  the  com- 
mencement of  the  bankruptcy.  The  Plaintiffs  being  equitable 
mortgagees  only,  and  no  effectual  notice  having  been  given  to  the 
directors  of  the  railway  company,  Vice-Chancellor  Bacon  dis- 
missed the  action,  and  the  Plaintiffs  have  appealed. 

The  question  turns  upon  this,  whether  the  trustee  in  bank- 
ruptcy is  entitled  to  these  shares  under  sect.  44,  sub-sect,  iii.,  of 
the  Bankruptcy  Act,  1883,  which  one  may  call  the  order  and 
disposition  clause  under  the  present  Act.  It  makes  applicable 
towards  payment  of  the  debts  of  the  bankrupt,  property  which  is 
in  his  order  or  disposition,  in  his  trade  or  business,  with  the 
consent  of  the  true  owner.  In  the  present  case  the  Colonial  Bank, 
J  uiving  an  equitable  mortgage,  were  to  the  extent  of  that  mortgage 
the  true  owners  of  those  shares.  The  facts  may  be  stated  very 
shortly.  These  shares  were  at  the  time  of  the  bankruptcy  standing 
in  the  name  of  Mr.  Blahewaij,  who  was  a  partner  with  Mr.  Thomas 
in  the  firm  of  P.  W.  Thomas  &  Co.  These  shares,  though  standing 
in  the  name  of  Blaheway,  were  bought  with  the  money  of  the 
partnership,  and  it  appeared  in  evidence  that  although  the  firm 
were  not  jobbers  but  brokers,  yet  their  practice  in  the  way" 
their  business  was  to  buy  from  time  to  time  shares,  and  for  tin 
(1)  8  Ok  D.  510.  (2)  Law  Rep.  3  Ch.  555. 
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purpose  of  their  business  to  obtain  advances  on  those  shares  by  0.  A. 
equitable  mortgage  or  otherwise.  Those  are  the  only  facts  to  1885 
which  I  think  it  necessary  to  refer  before  considering  the  enact- 
ment and  the  arguments  which  have  been  addressed  to  us  upon 
it.  The  Vice-Chancellor  held  that  the  clause  applied,  and  that 
therefore  the  Plaintiffs  failed,  these  shares  belonging  to  the  cotton,  l.j 
trustee  in  bankruptcy,  as  being  in  the  order  or  disposition  of 
Mr.  Blaheway,  and  that  they  were  applicable  in  payment  of  the  debts 
of  the  two,  and  if  there  was  any  surplus,  it  of  course  would  go  to 
pay  the  separate  debts.  That  point  does  not  come  before  us  now  for 
determination,  but  we  must  deal  with  it  in  considering  some  of  the 
arguments  that  were  addressed  to  us.  Then  sect.  44,  sub-sect,  iii., 
provides  that  the  property  of  the  bankrupt  divisible  among  his 
creditors  shall  comprise  (inter  alia),  "  all  goods  being,  at  the  com- 
mencement of  the  bankruptcy,  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt,  in  his  trade  or  business,  by  the  consent  and 
permission  of  the  true  owner,  under  such  circumstances  that  he  is 
the  reputed  owner  thereof :  Provided  that  things  in  action,  other 
than  debts  due  or  growing  to  the  bankrupt  in  the  course  of  his 
trade  or  business,  shall  not  be  deemed  goods  within  the  meaning 
of  this  section." 

The  first  argument  on  behalf  of  the  Appellants  was  that  these 
shares  were  not  affected  by  this  section,  because  the  Defendant 
was  a  trustee  for  the  creditors  of  the  firm,  and  that  what  he  took 
would  go  to  pay  the  debts  of  the  firm.    There  is  an  error  of  fact 
there.    He  is  not  a  trustee  in  bankruptcy  of  the  firm,  he  is 
trustee  in  bankruptcy  of  two  persons  who  were  trading  together, 
ind  the  argument  based  upon  that  false  assumption  was,  that  if 
this  section  was  held  to  apply,  this  property  would  go  to  pay  the 
joint  debts,  and  not  the  debts  of  Mr.  Blaheway.    Nor,  it  was  said, 
?ould  they  be  in  his  order  or  disposition  in  his  trade  or  business 
ince  he  had  no  business  of  his  own.    But  in  my  opinion  the  trade 
>r  business  of  the  firm,  that  is  to  say  of  himself  and  Thomas,  was 
10  less  his  trade  or  business  because  there  was  associated  with 
lim  in  that  trade  or  business  another  person,  and  the  debts  of 
jhe  two  would  be  no  less  the  debts  of  Blaheway  because  some  one 
lse  was  liable  with  him.    Therefore,  in  my  opinion,  that  objec- 
ion  cannot  prevail.    The  other  matters  which  are  requisite  to 

12  1 


274 


CHANCERY  DIVISION. 


[VOL.  XXX. 


C.  A.  bring  the  case  within  the  section  are  shewn  to  exist,  and  in  my 
1885       opinion  the  argument  that  the  debts  are  the  debts  of  the  two 

Colonial  jointly,  and  the  business  is  the  joint  business  of  the  two,  while 
Bank      faQ  snares  are  in  the  reputed  ownership  of  one,  does  not  prevent 

Whinney.    the  section  from  being  applicable. 

cotton,  l.j.  Another  objection  was  taken  that  the  shares  were  not  in  Blake* 
ivays  order  or  disposition  because  there  were  calls  unpaid,  and 
the  directors  could  prevent  his  transferring  them  until  those  calls 
were  paid.  In  my  opinion  the  mere  liability  of  the  shareholders 
to  calls,  which  the  directors  could  enforce  by  preventing  the 
transfer  until  a  certain  sum  of  money  was  paid,  does  not  prevent 
these  shares  being  in  the  order  or  disposition  of  the  bankrupt. 

Then  we  come  to  other  points  which  require  more  serious  con- 
sideration, and  the  first  is  this,  that  the  goods  must  be  in  the 
order  or  disposition  of  the  bankrupt  in  his  trade  or  business. 
That  point  first  arises  in  this  Act  of  Parliament.    The  order  or 
disposition  clause  in  the  former  Act  of  1869  applied  only  where 
the  man  was  a  trader  and  applied  to  all  goods  which  were  in  his 
order  or  disposition,  and  this  was  applied  not  only  to  the  case  o: 
one  trading  alone,  but  to  the  case  of  one  trading  jointly  witl; 
other  or  others.    There  is  undoubtedly  some  difficulty  in  thesf 
words, "  in  the  possession,  order,  or  disposition  of  the  bankrupt  h 
his  trade  or  business."    I  think  that  Mr.  Bigby  in  his  argumen 
gave  the  clue  to  the  object  of  the  change — that  the  insertion  c 
the  words  "  in  his  trade  or  business  "  was  intended  to  prever 
that  which  occurred  under  the  former  Act,  where  property  in  th 
reputed  ownership  of  a  man  wholly  unconnected  with  his  busine; 
was  held  to  pass  to  his  trustee  in  bankruptcy  as  being  in  his  ordt 
or  disposition  because  he  was  a  trader.    What  meaning,  then,  a 
we  to  give  to  those  words  ?    Of  course  where  the  goods  are  in  tl 
nature  of  stock-in-trade  there  is  no  difficulty,  goods  apparent 
forming  part  of  the  stock-in-trade  of  the  firm  must  be  in  t 
order  or  disposition  of  the  bankrupt  in  his  trade  or  busine 
But  in  my  opinion  the  words  go  further  than  that.    I  think  t 
true  construction  is  that  the  goods  must  be  in  his  order  or  dis] 
sition  for  the  purposes  of,  or  purposes  connected  with,  his  trap 
or  business.    We  find  that  here  the  custom  of  this  firm  was 
buy  shares  out  of  the  partnership  money  and  use  them  for  1 s 
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partnership  business,  and  that  these  shares  were  in  fact  so  bought 
and  so  intended  to  be  used  (I  do  not  rely  upon  the  actual  pledge  or 
equitable  mortgage  granted  to  the  bank  for  the  debt  of  the  firm), 
and  this  being  so,  the  shares,  in  my  opinion,  were  within  the  order 
or  disposition  of  the  bankrupt  in  his  trade  or  business.  There  is 
no  doubt  here  that,  the  bank  being  the  true  owners,  the  shares  were 
within  the  order  and  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owners.  There  was  nothing  to  prevent  the  bankrupt 
from  dealing  with  these  shares  except  the  call,  which  I  have 
already  disposed  of,  and  in  my  opinion  they  were  in  his  order  or 
disposition  in  his  trade  or  business. 

There  is  unfortunately  a  difference  of  opinion  among  us  as  to 
the  true  construction  of  the  proviso  that  "  things  in  action  other 
than  debts  due  or  growing  due  to  the  bankrupt  in  the  course  of 
his  trade  or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  this  section."  The  question  is,  whether  within  the 
meaning  of  this  section  shares  in  a  company  incorporated  under 
the  Companies  Clauses  Act  with  power  of  transfer,  so  as  to  vest  the 
shares  at  law  in  the  person  standing  on  the  register,  are  ehoses  in 
action.  I  shall  not  go  very  far  back  in  considering  what  was  the 
origin  of  the  term  chose  in  action.  It  is  sufficient  in  my  opinion 
to  go  as  far  back  as  Blackstone.  After  having  dealt  with  personal 
property  in  possession,  he  goes  on  thus  (1) :  "  Having  thus  con- 
sidered the  several  divisions  of  property  in  possession,  which  sub- 
sists there  only  where  a  man  hath  both  the  right  and  also  the 
occupation  of  the  thing,  we  will  proceed  next  to  take  a  short 
view  of  the  nature  of  property  in  action,  or  such  where  a  man 
hath  not  the  occupation,  but  merely  a  bare  right  to  occupy  the 
thing  in  question ;  the  possession  whereof  may  however  be  re- 
covered by  a  suit  or  action  at  law:  from  whence  the  thing  so 
recoverable  is  called  a  thing  or  chose  in  action."  I  may  also  refer 
to  what  was  said,  to  my  mind  in  rather  plainer  terms,  by  Mr.  Joshua 
Williams  in  his  book  on  Personal  Property  (2),  where  he  says : 
"  Although  there  was  formerly  no  such  thing  as  an  incorporeal 
chattel  personal,  there  existed  not  unfrequently  a  right  of  action, 
or  the  liberty  of  proceeding  in  the  Courts  of  law  either  to  recover 
pecuniary  damages  for  the  infliction  of  a  wrong,  or  the  non- 
(1)  Com.  vol.  ii.  p.  396.  (2)  12th  Ed.  p.  4. 
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performance  of  a  contract,  or  else  to  procure  the  payment  of  money 
due.  Such  a  right  was  called,  in  the  Norman-French  of  our 
early  lawyers,  a  chose  or  thing  in  action,  whilst  moveable  goods  were 
denominated  choses  m  possession"  Originally  those  ehoses  in 
action,  except  in  the  case  of  choses  in  action  of  the  Crown,  could 
not  be  assigned,  and  they  were  not  considered  really  to  be  pro- 
perty. We  know  how  very  unwilling  the  old  lawyers  were  to 
recognise  personal  property ;  how  very  unwilling  persons  in  old 
days  were  to  consider  personal'property  as  of  any  great  value, 
because  there  was  very  little  personal  property  as  compared 
with  the  land,  which  was  the  real  property  in  England  in  early 
days. 

Now  if  we  were  to  stop  there  we  should  have  a  difficulty  in 
seeing  how  it  could  be  contended  that  shares  of  the  nature  of 
these  shares  can  be  choses  in  action.  Shares  are  not  a  liberty 
of  proceeding  or  a  right  of  proceeding  in  a  Court  of  law  to  recover 
damages  or  a  debt.  The  case  of  a  mere  contract  by  the  company 
to  give  shares  to  a  person  is  quite  different — such  a  contract  as 
we  often  have  to  deal  with  where  a  man  has  applied  for  shares 
and  they  are  allotted  to  him,  but  until  they  are  put  into  his 
name  all  the  right  that  he  has  in  respect  of  them  is  a  right  of 
proceeding  to  have  them  put  into  his  name.  But,  undoubtedly, 
there  has  been,  not  only  in  common  language  but  in  legal 
language,  an  extension  of  the  application  of  the  term,  "  chose  in 
action  "  beyond  its  early  meaning.  Mr.  Williams,  Law  of  Personal 
Property  (1),  says :  "  In  modern  times  also  several  species  of  pro- 
perty have  sprung  up  which  were  unknown  to  the  common  law. 
The  funds  now  afford  an  investment,  of  which  our  forefathers  were 
happily  ignorant "  (I  do  not  read  that  as  law),  "  whilst  canal  and 
railway  shares,  and  other  shares  in  joint  stock  companies,  and 
patents  and  copyrights,  are  evidently  modern  sources  of  wealth. 
These  kinds  of  property  are  all  of  a  personal  nature,  many  of  them 
having  been  made  so  by  the  Acts  of  Parliament  under  the  autho- 
rity of  Avhich  they  have  originated.  For  want  of  a  better  classi- 
fication, these  subjects  of  personal  property  are  now  usually 
spoken  of  as  choses  in  action.  They  are,  in  fact,  personal  property 
of  an  incorporeal  nature,  and  a  recurrence  to  the  history  of  their 

(1)  12th  Ed.  p.  7. 
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classification  amongst  choses  in  action  will,  as  we  shall  hereafter  c.  A. 
see,  help  to  explain  some  of  their  peculiarities."  Mr.  Williams  1885 
there  states,  what  is  undoubtedly  a  fact,  that  we  find  things  not  colonial 
originally  coming  within  the  description  applicable  to  choses  in  B^NK 
action  acquire  that  name,  and  there  is  a  case  which  may  be  relied  Whinney. 
upon  by  the  Appellants,  Ex  parte  Agra  Bank  (1),  where  Lord  cotton,  l.j. 
Eatherley,  a  judge  of  no  little  authority,  in  dealing  with  the 
question  whether  shares  were  in  the  order  and  disposition  of  a 
bankrupt,  referred  to  the  principles  applicable  to  choses  in  action. 
After  mentioning  Ex  parte  Bichardson  (2),  he  says  (3)  :  "  I  appre- 
hend the  principle  of  that  case  to  be,  that  the  first  question,  where 
there  is  an  assignment  of  a  chose  in  action,  is  whether  the  party 
who  owes  the  debt  or  duty,  as  in  the  present  case  the  directors 
of  the  company  in  which  the  shares  were  held,  has  had  distinct 
and  formal  notice  of  the  assignment."  Now,  in  my  opinion,  he 
did  not  intend  to  decide,  and  he  certainly  did  not  in  terms  decide, 
that  such  shares  were  choses  in  action,  but  he  only  applied  by  way 
of  analogy,  cases  where  there  had  been  either  an  assignment  of 
choses  in  action,  or  a  question  whether  choses  in  action  were  within 
the  order  and  disposition  of  the  bankrupt.  If  choses  in  action 
were  assigned  and  no  notice  was  given  to  the  party  who  owed  the 
debt,  then  they  would  be  within  the  order  or  disposition  of  the 
bankrupt,  and  by  parity  of  reasoning,  if  shares  which  were  trans- 
ferable subject  only  to  the  check  of  the  board  of  directors  were 
equitably  incumbered  without  any  notice  being  given  to  the 
directors,  it  was  held  that  they  were  within  the  order  or  disposition. 
But  I  cannot  look  upon  that  as  a  decision  that  shares  are  properly 
choses  in  action.  Moreover,  the  question  is  not  whether  generally 
shares  are  included  in  the  term  choses  in  action,  but  whether  on 
the  true  construction  of  this  portion  of  the  Bankruptcy  Act  shares 
are  intended  to  be  so  included.  In  considering  this  we  ought  to 
refer  to  any  other  passages  of  the  Act  where  choses  in  action  are 
mentioned,  and  see  whether  they  throw  any  light  upon  the 
question  in  what  sense  the  expression  is  intended  to  be  used, 
and  the  language  of  sect.  50,  though  by  no  means  conclusive, 
tends  to  support  the  view  that  the  Legislature  did  not  intend 
in  this  Act  to  include  shares  under  the  term  choses  in  action. 

(1)  Law  Eep.  3  Ch.  555.  (2)  Mont.  &  Ch.  43. 

(3)  Law  Eep.  3  Oh.  558. 
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C.  A.  Sub-sect.  3  says  :  "  Where  any  part  of  the  property  of  the  bankrupt 
1885  consists  of  stock,  shares  in  ships,  shares,  or  any  other  property 
transferable  in  the  books  of  any  company,  office,  or  person,  the 
trustee  may  exercise  the  right  to  transfer  the  property  to  the  same 
Whinney.  extent  as  the  bankrupt  might  have  exercised  it  if  he  had  not  be- 
come bankrupt."  Then  sub-sect.  5  says  :  "  Where  any  part  of  the 
property  of  the  bankrupt  consists  of  things  in  action,  such  things 
shall  be  deemed  to  have  been  duly  assigned  to  the  trustee."  Now 
it  is  very  true  that  sub-sect.  3  may  refer  to  choses  in  action  which 
are  transferable  only  under  the  rules  of  the  society  or  the  body, 
and  sub-sect.  5  may  apply  to  others.  Therefore,  as  I  said,  the 
argument  from  this  section  is  not  conclusive,  but  the  language, 
in  my  opinion,  shews  that  the  Legislature  when  passing  this  Act 
had  before  them  a  distinction  between  choses  in  action  and  shares 
transferable  in  the  books  of  a  company. 

There  is  another  difficulty  in  the  way  of  the  Appellants  which, 
to  my  mind,  cannot  be  got  over.  In  the  year  1871  Vice-Chancellor 
Bacon,  in  Ex  parte  Union  Bank  of  Manchester  (1),  decided  that 
under  a  similar  exception  in  the  corresponding  portion  of  the 
Bankruptcy  Act  of  1869  shares  were  not  included  in  "  choses  in 
action."  In  my  opinion,  Parliament  must  be  taken  to  have 
known  of  that  decision,  and  if  they  did  not  intend  the  same  con- 
struction to  be  put  upon  the  expression  "  choses  in  action  "  in  this 
Act  as  had  been  put  upon  it  in  a  precisely  similar  proviso  of  the 
former  Act  by  a  decision  which  had  stood  unimpeached  for  so 
many  years,  they  would  have  inserted  something  to  shew  that 
intention,  and  would  not  have  framed  this  proviso  in  the  same 
terms  as  that  of  the  former  Act.  It  was  said  that  the  decision  in 
that  case  was  at  variance  with  what  was  laid  down  by  the  Court 
of  Appeal  in  Ex  parte  Agra  Bank  (2),  but  in  my  opinion,  for  the 
reasons  I  have  already  given,  it  was  not. 

In  my  opinion,  therefore,  these  shares  are  not  within  the 
exception  of  choses  in  action,  and  the  dismissal  of  the  action  by 
the  Vice-Chancellor  was  right. 


Lindley,  L.J. : — 

I  have  come  to  the  same  conclusion.    The  case  is  one  of  very 
great  practical  importance.    The  facts  which  have  to  be  borne 
(1)  Law  Rep.  12  Eq.  354.  (2)  Law  Eep.  3  Ch.  555. 
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in  mind  have  been  stated  already,  and  I  need  not  repeat  them.      0.  A. 
It  is  quite  sufficient  to  say  that  the  question  relates  to  certain  1885 
shares  in  the  Forth  Bridge  Bailway  Company,  which  is  a  Scotch 
railway  company,  governed  by  an  Act  of  Parliament  which,  for 
the  purpose  of  our  decision,  may  be  treated  as  substantially  the 
same  as  the  Companies  Clauses  Act.   Those  shares  stood  registered   Lmdiey,  l.j 
in  the  name  of  Mr.  Blakeway,  who  was  one  of  the  partners  in  the 
firm  of  Thomas  &  Co.,  the  other  partner  being  Thomas.    The  cer- 
tificates of  the  shares  with  blank  transfers  had  been  deposited  in 
the  ordinary  way  of  business  with  the  Appellants,  the  Colonial 
Bank,  as  a  security  for  advances  to  the  firm.  The  bank  held  those 
certificates.    They  were  not  registered  owners,  and  they  gave  no 
notice  of  the  deposit  to  the  railway  company  until  too  late,  not 
having  given  it  until  after  the  commencement  of  the  bankruptcy. 
That  notice,  therefore,  may  be  disregarded. 
Under  those  circumstances,  Thomas  and  Blalceway  having 
ecome  bankrupt,  the  question  arises  whether  the  bank  can  or 
annot  sustain  their  right  in  equity  to  those  shares,  or  whether 
hey  pass  to  the  trustee  in  bankruptcy  free  from  all  claims  of  the 
ank.    In  order  to  determine  that  question  we  must  look  to  the 
lause  of  the  present  Bankruptcy  Act,  which  differs  somewhat 
rom  the  similar  clause  in  the  Act  of  1869.    The  clause  in  the 
A.ct  of  1869,  so  far  as  regards  reputed  ownership,  was  confined  to 
traders.  The  clause  in  the  present  Act  is  extended  to  non-traders, 
ind  that  extension  has  given  rise  to  a  little  variation  in  the  lan- 
guage of  the  two  sections.    But,  both  in  the  Act  of  1869  and  in 
he  present  Act,  there  was  an  exception  relating  to  choses  in  action, 
vhich  is  worded  in  both  Acts  precisely  in  the  same  way,  and 
^hich  will  have  to  be  considered. 

The  first  question  which  we  have  to  consider,  in  looking  at  the 
L4th  section,  sub-sect,  iii.,  of  the  present  Bankruptcy  Act,  is 
vhether  these  shares  are  goods  which  at  the  commencement  of 
he  bankruptcy  were  "  in  the  possession,  order,  or  disposition  of 
he  bankrupt,  in  his  trade  or  business,  by  the  consent  and  per- 
mission of  the  true  owner,  under  such  circumstances  that  he  is 
he  reputed  owner  thereof."  We  must  spell  through  the  whole 
•f  this  language  to  see  whether  or  not  these  shares  come  within 
t.    To  ascertain  whether  these  shares  are  "  goods  "  within  the 
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meaning  of  the  clause,  we  must  look  at  the  interpretation  clause, 
sect.  168.  It  says  that  "  *  goods  '  includes  all  chattels  personal." 
For  this  purpose,  therefore,  it  is  not  material  to  consider  whether 
shares  can  or  cannot  be  properly  regarded  as  choses  in  action. 
Assuming  they  are  choses  in  action,  they  are  still  goods,  and  choses 
in  action  were  held  to  be  included  in  the  expression  "  goods  and 
chattels  "  in  all  the  Bankruptcy  Acts  from  the  time  of  James  I. 
downwards. 

That  does  not  conclude  even  the  preliminary  inquiry,  because 
we  have  to  consider  whether  these  shares  were  "  in  the  possession, 
order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by 
the  consent  and  permission  of  the  true  owner,  under  such  cir- 
cumstances that  he  is  the  reputed  owner  thereof."    They  were 
standing  in  the  name  of  Blaheway.    Were  they  in  his  trade  or 
business  ?   That  they  were  in  his  possession,  order,  or  disposition 
is  plain  from  this,  that  he  might  have  transferred  them  to  any 
bond  fide  holder  for  value  without  notice,  who,  upon  being  re- 
gistered, would  have  got  a  perfectly  good  title  against  the  bank 
or  anybody  else.    So  far  there  is  no  difficulty.   But  were  they  in 
his  trade  or  business  ?    There,  I  confess,  there  is  a  difficulty,  and 
the  first  thing  to  be  ascertained  is  what  is  meant  by  a  thing  bein 
in  a  man's  trade  or  business.    One  question  is,  whether  that  ex- 
pression is  applicable  to  any  but  visible  things.    There  is  n~ 
difficulty  in  understanding  that  goods  and  chattels  in  the  ordi 
nary  sense,  visible  things  in  any  shop  or  factory,  are  in  a  man' 
trade  or  business,  and  it  was  ably  contended  by  the  Appellan^ 
that  nothing  was  in  a  man's  trade  or  business  within  the  meanin 
of  this  section  which  was  not  visible.    I  am  bound  to  say  that 
do  not  think  that  the  true  interpretation  of  this  section.  I  thin 
it  is  narrower  than  the  language  warrants.    I  quite  understan 
that,  in  an  ordinary  case,  stocks,  or  funds,  or  shares  standing  in 
man's  name  are  not  in  his  trade  or  business.    Take,  for  example 
a  grocer.    Stock  or  railway  shares  standing  in  his  name  coulc 
hardly  be  considered  to  be  in  his  trade  or  business :  they  hsm 
nothing  to  do  with  it.   But  in  the  present  case,  the  circumstanr 
of  which  are  very  peculiar,  these  shares  were  in  the  bankrupt' 
trade  or  business  if  shares  ever  can  be  so.    They  were  bough 
with  partnership  money,  and  though  registered  in  BlaTcewaij 
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name  for  the  sake  of  convenience,  they  were  partnership  assets,      c.  A. 
they  were  acquired  for  the  purposes  of  the  business,  and  they  1885 
were  used  for  the  purposes  of  the  business.   If,  then,  the  language  colonial 
a  in  his  trade  or  business  "  means,  as  I  think  it  does,  not  merely  B^NK 
visibly  employed  in  his  trade  or  business,  but  acquired  for  the  Whinney. 
purposes  of  the  business  and  used  for  those  purposes,  then  these  Lmdiey,  l.j. 
shares  were  in  Mr.  Blaheways  trade  or  business.    It  is  argued 
that  they  were  not  in  his  trade  or  business,  but  in  the  trade  or 
business  of  the  firm  in  which  he  was  a  partner.    But  I  do  not 

j  think  that  the  language  of  the  Act  is  to  be  read  so  narrowly 
as  that.  If  I  have  a  partner  the  partnership  business  is  my  busi- 
ness, although  it  is  also  my  partner's  business,  and  these  shares 

!  would  have  been  in  Mr.  Blakeway's  business  if  he  had  been  the  sole 
member  of  the  firm.  I  cannot  think  that  they  are  less  so  for 
the  purposes  of  this  question  by  reason  of  his  having  a  partner 
who  shares  in  that  business. 

We  have,  then,  to  consider  whether  they  were  "  in  his  posses- 
sion, order,  or  disposition  by  the  consent  and  permission  of  the 

\  true  owner."    But  for  the  pledge  of  the  certificates,  I  am  not 

j  sure  that  there  would  be  a  true  owner,  within  the  meaning  of 
this  clause.  But  here  there  is  a  true  owner,  for  the  decisions 
which  relate  to  these  deposits,  which  decisions  it  would  be  too 
late  now  to  question,  even  if  we  were  disposed  to  do  so,  establish 
that  a  person  who  has  a  charge  upon  property  of  this  kind  is  the  » 
true  owner  within  the  meaning  of  such  clauses  as  this.  We  find, 
therefore,  so  far  as  I  can  work  out  the  first  part  of  this  problem, 
that  these  are  goods  which  at  the  commencement  of  the  bank- 
ruptcy were  in  the  possession,  order,  or  disposition  of  Mr.  Blake- 
way  in  his  trade  or  business,  by  the  consent  and  permission  of 
the  bank,  who  are  the  true  owners  within  the  meaning  of  the 
enactment. 

Then  we  come  to  a  question  of  still  greater  difficulty,  whether 
these  shares  are  taken  out  of  the  operation  of  the  clause  by  the 
proviso  :  "  Provided  that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  busi- 
ness, shall  not  be  deemed  goods  within  the  meaning  of  this  sec- 
tion." That  raises  the  question  whether  railway  shares  standing 
in  the  name  of  the  bankrupt  are  choses  in  action  within  the 
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C.  A.       meaning  of  that  clause,  and  I  have  come  to  the  conclusion  that 
1885       they  are  not.    My  reasons  are  shortly  as  follows.    It  is  difficult 
Colonial    to  find  out  the  exact  meaning  of  the  expression  "  chose  in  action." 

Bank      Qne       ^Q  i00fe  an(j  see  wnat  the  interpretation  to  be  put 

Whinney.  upon  those  words  is,  and  it  is  impossible,  I  think,  to  look  into  the 
Undiey,L.j.  authorities  upon  this  subject  without  seeing  that  the  meaning 
attributed  to  the  expression  has  been  expanded  from  time  to 
time.  So  far  as  I  can  make  out,  the  words  "  chose  in  action  "  were 
originally  used  to  denote  a  mere  right  to  sue  for  a  debt  or  for 
damages.  That  is  the  substance  of  what  is  said  on  the  subject  in 
the  old  book  "  Termes  de  la  Ley."  I  take  that  not  to  be  so  much 
a  definition  as  a  description,  and,  as  I  understand  it,  the  original 
idea  was  that  a  chose  in  action  was  not  property  of  a  particular  class, 
but  was  no  property  at  all.  It  was  not  that  property  was  divided 
into  choses  in  action  and  choses  in  possession,  but  that  a  chose 
in  action  was  only  a  right  to  sue  as  distinguished  from  property. 
This  appears  to  me  to  be  made  tolerably  plain  by  the  circumstance 
that  you  could  not  be  punished  for  stealing  a  bond,  or  a  bank 
note,  or  a  Treasury  warrant,  or  anything  of  that  sort,  until  stealing 
such  things  was  made  a  larceny  and  punishable  by  2  Geo.  2, 
c.  25,  s.  3.  Before  that  statute,  although,  of  course,  a  man  was 
guilty  of  larceny  if  he  stole  a  guinea,  he  was  not  guilty  of  larceny 
if  he  stole  a  bank  note,  the  theory  being  that  it  was  not  property. 
There  were  all  sorts  of  fanciful  reasons  given  for  it,  for  instance, 
that  the  paper  was  not  worth  twopence.  But  that  was  not  true 
of  a  bank  note  which  was  negotiable  by  Act  of  Parliament,  and 
it  seems  strange  to  say  that  a  bond  was  not  worth  more  than  the 
paper  upon  which  it  was  written,  when  it  made  a  sum  of  money 
payable  to  the  person  whose  name  appeared  upon  it.  But  the 
true  reason  is  that  which  is  stated  in  Russell  on  Crimes  (1),  that 
these  things  were  not  regarded  by  law  as  property,  and  therefore 
were  not  the  subject  of  larceny.  Neither,  for  the  same  reason, 
could  they  be  seized  under  a  fi.  fa.  as  was  decided  with  regard  to  \ 
bank  notes  so  late  as  in  Knight  v.  Criddle  (2).  Neither  were  they 
assignable  except  under  special  circumstances.  There  were 
special  exceptions  no  doubt,  for  the  Crown  could  assign  a  chose  in 
action,  and  by  the  custom  of  merchants  bills  of  exchange  were 
(1)  5th  Ed.  vol.  ii.  p.  217.  (2)  9  East,  48. 
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transferable.    It  seems  to  me,  therefore,  that  choses  in  action  were      c.  A. 
not  regarded  as  a  class  of  property  but  as  something  which  was  1885 
not  property.    A  grant  of  goods  and  chattels  of  felons  did  not  Colonial 
include  choses  in  action  :  Bex  v.  Sutton  (1)  ;  nor  apparently  did  it  Bank 
include  stock  in  the  funds:  Bex  v.  Capper  (2).    This  further  Whinney. 
obscures  the  meaning  of  "  goods  and  chattels,"  because  whatever  Lindiey,  l.j. 
may  be  the  meaning  of  those  words  in  certain  Acts  of  Parliament 
it  is  clear  that  "  goods  and  chattels  "  in  the  old  reputed  owner- 
ship clauses  included  choses  in  action. 

Now  we  pass  on,  and  we  find  that  choses  in  action  had  been 
held  to  pass  under  "  goods  and  chattels  "  under  certain  statutes. 
It  was  decided  in  Slades  Case  (3)  that  under  the  17  Edw.  2,  c.  16, 
they  were  forfeited  under  the  description  of  "  omnia  catalla  ;  "  and 
in  Bulloch  v.  Dodds  (4)  there  is  a  very  instructive  judgment  upon 
the  point.  They  were  held  in  Ford  and  Sheldon's  Case  (5)  to  be 
goods  within  the  statute  29  Eliz.  c.  6,  which  forfeited  the  goods 
of  popish  recusants  to  the  Crown,  and  on  the  strength  of  that  it 
was  held  in  Byall  v.  Bowles  (6)  that  choses  in  action  passed  under 
a  reputed  ownership  clause  which  mentioned  only  goods  and 
chattels.  Passing  on  we  find  that  choses  in  action  are  not  goods, 
wares  and  merchandise  within  the  Statute  of  Frauds :  Benjamin 
on  Sales  (7).  That  is  intelligible.  Nor  are  shares  in  com- 
panies, goods,  wares,  or  merchandise  within  that  Act :  Humble  v. 
Mitchell  (8)  ;  Duncuft  v.  Albrecht  (9)  ;  nor  were  they  goods  and 
chattels  within  13  Eliz.  c.  5,  relating  to  settlements  made  to 
defraud  creditors,  Dundas  v.  Dutens  (10) ;  Grogan  v.  Coohe  (11), 
because  they  could  not  be  seized  by  creditors.  The  term  "chose 
in  action  "  has  then,  no  doubt,  whatever  its  original  meaning  may 
have  been,  come  to  be  used  as  denoting  a  certain  class  of  pro- 
perty. There  being  no  word  to  denote  incorporeal  personal 
property,  the  meaning  of  the  expression  "  choses  in  action  "  was 
gradually  extended  for  the  purpose  of  denoting  it,  and  Mr.  Joshua 
Williams  in  his  work  on  Personal  Property  (12)  treats  it  as 

(1)  1  Wm.  Sauna.  275,  b  &  c.  (7)  Part  II.,  ch.  II. 

(2)  5  Price,  217,  263.  (8)  11  Ad.  &  E.  205. 

(3)  4  Rep.  92  b.  (9)  12  Sim.  189. 

(4)  2B.& Aid.  258.  (10)  1  Ves.  196. 

(5)  12  Rep.  1.  (11)  2  Ball  &  B.  230. 

(6)  1  Ves.  Sen.  348.  (12)  9th  Ed,  pp.  6,  20. 
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including  even  copyrights  and  patents.  No  little  confusion  has 
arisen  from  this  extended  use  of  the  expression  "  chose  in  action  " 
and  where  these  words  are  used,  it  is  necessary  to  be  careful  in 
ascertaining  whether  they  are  used  in  the  wide  sense  of  incorporeal 
personal  property,  or  in  the  narrow  and  strict  sense  of  a  right  to 
sue  for  a  debt  or  damages.  Though  debts,  money  in  the  funds, 
shares  in  companies,  copyrights  and  patents  are  all  incorporeal 
personal  property,  they  are  so  different  in  their  nature  and  legal 
incidents,  that  care  must  be  taken  not  to  be  misled  by  giving 
them  all  a  common  name  which  conceals  their  differences.  We 
all  know  that  our  law  has  not  been  put  into  a  very  scientific  shape, 
and  there  is  often  considerable  difficulty  in  determining  in  what 
sense  a  particular  expression,  such- as  "  chose  in  action,"  is  used. 

What  principally  leads  me  to  the  conclusion  that  shares  in  in- 
corporated companies  are  not  choses  in  action  within  the  meaning 
of  the  clause  we  are  now  considering  is  this :  precisely  the  same 
question  arose  under  the  Act  of  1869,  for  although  the  early  part 
of  the  reputed  ownership  section  in  that  Act  differed  a  little  from 
the  corresponding  part  of  the  sub-section,  with  which  we  are  now 
dealing,  the  exception  relating  to  choses  in  action  was  worded  in 
precisely  the  same  way ;  and  shortly  after  the  Act  of  1869  Vice- 
Chancellor  Bacon  decided,  in  the  case  of  Ex  parte  Union  Bank  of 
Manchester  (1),  that  a  share  in  a  company  governed  by  the  Com- 
panies Act  of  1862  was  not  a  chose  in  action.  He  puts  it  in  this 
way  :  such  shares  are  not  choses  in  action  at  all,  but  are  as  much 
the  bankrupt's  property  as  if  they  had  been  freehold  estate.  This 
decision  seems  to  me  to  be  right,  for  I  confess  that  I  feel  a  diffi- 
culty in  seeing  what  the  registered  owner  of  a  share  can  recover 
by  action.  He  has  the  ownership  of  the  share,  and  he  cannot  get 
anything  more  than  he  has  got  already.  If  he  is  kept  out  of  his 
dividends  he  can  bring  his  action  for  those  dividends.  They  may 
be  choses  in  action,  that  I  can  understand,  but  he  cannot  sue  for 
the  share,  as  he  has  it  already.  This  appears  tome  to  shew  that 
it  cannot  be  a  chose  in  action  in  the  ordinary  sense,  although  I  do 
not  say  that  it  may  not  be  so  in  the  extended  and  loose  sense  of 
that  expression.  That  decision  of  the  Yice-Chancellor  was  given 
in  1871,  and  has  never  been  appealed  from  or  judicially  dissented 
(1)  Law  Eep.  12  Eq.  354. 
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from.  After  it  had  thus  stood  for  years  the  present  Act  of  1883 
was  passed.  I  do  not  think  we  ought  to  suppose  the  draughtsman 
of  that  Act  to  have  been  unaware  of  the  construction  which  had 
been  put  by  the  Court  upon  the  Act  of  1869,  and  it  appears  to 
me  that  it  would  be  a  very  strong  thing  for  us  to  say  that  the 
language  used  in  the  Act  of  1883  ought  to  be  construed  differ-  Lindiey,  l.j. 
ently  from  the  judicial  construction  which  had  been  put  on  the 
same  language  in  the  Act  of  1869.  That  conclusion  is  somewhat 
fortified  by  sect.  50,  to  which  Lord  Justice  Cotton  referred,  in 
which  choses  in  action  are  mentioned,  and  shares  in  companies  are 
also  mentioned,  which  looks  as  if  the  expression  choses  in  action 
in  the  present  Act  was  not  used  in  such  a  wide  sense  as  to  include 
incorporeal  chattels  of  every  kind. 

For  these  reasons  it  appears  to  me  that  the  decision  of  the 
Vice-Chancellor  was  right,  and  that  the  appeal  ought  to  be  dis- 
missed. I 


Fey,  L.J.  :— 

One  of  the  questions  argued  before  us  on  the  present  appeal 
has  been,  whether  the  shares  in  question  in  this  case  are  or  are  not 
choses  in  action,  within  the  meaning  of  those  words  as  used  in  the 
3rd  sub-section  of  the  44th  section  of  the  Bankruptcy  Act,  1883. 

The  shares  in  question  are  shares  in  a  company  constituted  by 
Act  of  Parliament  which  incorporates  the  Companies  Clauses  Con- 
solidation  Act,  and  that  Act  declares  that  shares  are  personal  pro- 
perty, transmissible  as  such,  and  furthermore  provides  for  the 
transfer  of  the  shares  by  deed  in  a  specified  manner. 

The  first  question  is  whether,  according  to  the  ordinary  legal 
meaning  of  the  words  "  things  in  action,"  which  I  take  to  be 
technical  words,  they  include  such  shares  as  those  in  controversy. 
This  leads  to  the  consideration  of  some  very  elementary  points  in 
English  law.  According  to  my  view  of  that  law,  all  personal 
things  are  either  in  possession  or  in  action.  The  law  knows  no 
tertwm  quid  between  the  two.  "  No  chattel,"  says  Lord  Coke,  in 
Fulwood's  Case  (1),  "either  in  action  or  possession,  shall  go  in 
succession,"  as  if  the  two  alternatives  were  the  only  possible  ones. 


(1)  4  Rep.  65  a. 
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C.  A.      "  Property  in  chattels  personal,"  says  Blackstone,  "  may  be  either 
1885       in  possession ;  which  is  where  a  man  hath  not  only  the  right  to 
Colonial    enj°y>  DU^  na^n  ^ne  a°tual  enjoyment  of,  the  thing ;  or  else  it  is  in 
Bank      action ;  where  a  man  hath  only  a  bare  right,  without  any  occupa- 
Whinney.    tion  or  enjoyment "  (1),  and  so  Lord  Hardwicke  in  the  great 
!  Fry,  l.j.     case  oi  Byall  v.  Bolle  (2),  speaks  of  personal  property  whether  in 
possession  or  action  only,  as  equivalent  to  all  kinds  of  personal 
property.     The  expression  "  choses  in  suspense,'  is  found  in 
Brooke's  Abridgement,  in  conjunction  with  choses  in  action-,  but, 
so  far  as  I  can  understand,  the  two  expressions  are  synonymous. 

It  has  been  suggested  that  the  expression  "  choses  in  action  "  was 
originally  only  applicable  to  debts ;  and  that  by  a  lax  usage  it 
has  acquired  a  secondary  and  wider  significance.  I  am  not  able 
to  adopt  this  view.  The  article  "  Choses  in  Action  and  Choses  in 
Suspense,"  in  Brookes  Abridgement  (3),  seems  to  shew  that  as  early 
as  5  Edw.  4,  the  expression  was  held  to  include  the  King's 
right  to  the  marriage  of  his  ward ;  in  9  Hen.  6,  the  property 
in  deeds  in  the  hands  of  a  third  person  was  considered  as  a  chose 
inaction;  and  in  the  33  Hen.  8,  the  classification  of  choses  in 
action  into  real,  personal,  and  mixed,  was  recognised.  Indeed, 
the  whole  article  appears  to  me  inconsistent  with  the  notion  that 
according  to  early  usage  the  expression  was  confined  to  debts. 
On  the  contrary,  that  early  usage  appears  to  me  to  have  been  as 
wide  as  the  modern  usage,  as  explained  by  Mr.  Joshua  Williams  in 
the  passage  which  has  been  cited  by  Lord  Justice  Cotton. 

What,  then,  is  the  character  of  a  share  in  a  company  ?  Is  it  in  | 
its  nature  a  chose  in  possession,  or  a  chose  in  action  ?  Such  a  share 
is,  in  my  opinion,  the  right  to  receive  certain  benefits  from  a ! 
corporation,  and  to  do  certain  acts  as  a  member  of  that  corpora- 
tion ;  and  if  those  benefits  be  withheld  or  those  acts  be  obstructed, 
the  only  remedy  of  the  owner  of  the  share  is  by  action.  Of  the 
share  itself,  in  my  view,  there  can  be  no  occupation  or  enjoyment ; 
though  of  the  fruits  arising  from  it  there  may  be  occupation, 
enjoyment,  and  manual  possession.  Such  a  share  appears  to  me 
to  be  closely  akin  to  a  debt,  which  is  one  of  the  most  familiar  of 
clioses  in  action ;  no  action  is  required  to  obtain  the  right  to  the 

(1)  Bl.  Com.  book  2,  c.  25,  p.  389.  (2)  1  Atk.  165,  182. 

(3)  Fol.  140. 
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money  in  the  case  of  the  debt,  or  the  right  to  the  dividends  or      C.  A. 
other  accruing  benefits  in  the  case  of  the  share ;  but  an  action  is  1885 
the  only  means  of  obtaining  the  money  itself  or  the  other  benefits  Colonial 
in  specie,  the  right  to  which  is  called  in  one  case  a  debt  and  in  B^NK 
the  other  case  a  share.    In  the  case  alike  of  the  debt  and  of  the  Whinney. 
share,  the  owner  of  it  has,  to  use  the  language  of  Blackstone,  "a  i<vy,L.j. 
bare  right  without  any  occupation  or  enjoyment."    A  debt,  no 
doubt,  differs  from  a  share  in  one  respect,  that  it  confers  generally 
a  more  limited  right  than  a  share,  and  that  when  once  paid  it  is 
at  an  end  ;  but  this  distinction  appears  to  me  immaterial  for  the 
purpose  now  in  hand. 

It  is  true  that  unassignability  by  act  inter  vivos  has  been  a 
character  of  many  choses  in  action  in  the  earlier  stages  of  our  law. 
But  the  question  whether  a  personal  thing  is  or  is  not  assignable,  is 
not,  in  my  opinion,  a  criterion  of  whether  it  is  in  possession  or  in 
action.  The  King  has  always  been  able  to  assign  choses  in  action 
that  are  certain.  Bills  of  exchange  have  been  assignable  by  our 
law  ever  since  the  law  merchant  on  that  point  was  recognised  by 
our  Courts  hundreds  of  years  ago ;  many  choses  in  action  have 
long  been  assignable  by  statute,  such  as  promissory  notes  and 
bail  and  replevin  bonds,  and  by  the  Judicature  Act  of  1873  all 
debts  and  other  legal  choses  in  action  were  made  assignable  in  the 
manner  therein  indicated.  With  great  deference  to  those  who 
think  otherwise,  I  consider  that  the  power  of  transfer  conferred  on 
the  holder  of  these  shares  by  statute  does  not  affect  the  question. 

Furthermore,  on  the  question  whether  a  particular  property  is 
a  chose  in  action  or  not,  I  think  it  immaterial  to  inquire  whether 
the  right  in  question  was  formerly  enforceable  at  law  or  in  equity ; 
a  right  of  suit  is  equally  a  chose  in  action,  whether  the  forum  be 
legal  or  equitable. 

Turning  now  to  authority,  I  find  that  in  the  case  of  Humble  v. 
Mitchell  (1839)  (1)  the  question  arose  whether  shares  in  a  joint  stock 
company  were  goods,  wares,  or  merchandise  within  the  meaning 
Df  the  17th  section  of  the  Statute  of  Frauds  ;  and  in  determining 
;hat  they  were  not,  Lord  Benman  observed  that  shares  in  a  joint 
stock  company  like  this  are  mere  choses  in  action  ;  and  in  this  judg- 
nent  Justices  Patteson,  Williams,  and  Coleridge  concurred.  Again, 
(1)  11  Ad.  &  E.  205. 
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in  Ex  parte  Agra  Bank  (1868)  (1),  a  question  arose  as  to  certain 
shares  in  the  San  Pedro  Mining  Company  being  in  the  order  and 
disposition  of  the  bankrupt  Worcester.  Though  the  precise  con- 
stitution of  the  company  is  not  stated,  it  appears  that  the  company 
as  an  English  one,  by  which  certificates  of  shares  were  issued, 
and  in  which  the  shares  passed  by  transfer  ;  the  case  was  argued 
and  decided  on  the  footing  of  these  shares  being  choses  in  action, 
and  they  are  so  described  in  the  judgment  of  Lord  Hatherley,  then 
Lord  Justice  Page  Wood.  On  the  other  hand,  in  the  case  of  Ex 
parte  Union  Bank  of  Manchester  (1871)  (2),  Vice-Chancellor  Bacon 
held  that  shares  in  a  company  under  7  &  8  Yict.  c.  110,  were  not 
choses  in  action  within  the  meaning  of  the  Bankruptcy  Act,  1869, 
partly  upon  the  ground  that,  if  it  had  been  intended  to  exclude 
from  the  operation  of  the  law  of  reputed  ownership  everything 
incapable  of  manual  delivery,  a  clearer  term  would  have  been: 
used,  and  partly  on  the  ground  that  the  owner's  title  depended 
on  the  register.  And  again,  in  Societe  Generate  de  Paris  v.  Tram-  \ 
ways  Union  Company  (3),  Lord  Justice  Bindley  approved  of  the  i 
decision  of  the  Vice-Chancellor,  and  dwelt  upon  the  fact  that  a 
transferee  of  shares  has  a  legal  and  not  merely  an  equitable  right  \ 
to  become  a  shareholder. 

In  this  conflict  of  authorities  upon  the  precise  point,  it  is  not 
useless  to  consider  the  authorities  bearing  on  personal  things  of 
a  kind  closely  analogous  to  shares  in  a  company.  The  right  of  a 1 
fund-holder  in  the  public  funds,  where  there  is,  of  course,  a  legal 
power  to  assign,  has  long  ago  (1790,  1817)  been  held  to  be  a  chose 
in  action  :  Bundas  v.  Butens  (4) ;  Bex  v.  Capper  (5).  In  Ex  parte 
Ibbetson  (1878)  (6)  the  Court  of  Appeal  held  a  policy  of  assurance 
to  be  beyond  all  argument  a  thing  in  action  within  the  meaning 
of  the  clause  in  question  ;  and  in  In  re  Bainbridge  (7)  Chief  Judge 
Bacon  held  that  the  share  of  a  partner  in  the  partnership  pro- 
perty was  a  chose  in  action.  If  it  be  rightly  decided,  as  I  think 
it  was,  that  a  share  in  a  partnership  is  a  chose  in  action,  it  is  very 
difficult  to  conclude  that  a  share  in  a  joint  stock  company  is  not 


(1)  Law  Eep.  3  Ch.  555.  (4)  1  Yes.  196. 

(2)  Ibid.  12  Eq.  354.  (5)  5  Price,  217. 

(3)  14  Q.  B.  D.  424,  451.  (6)  8  Ch.  D.  519. 

(7)  8Ch.  D.  218. 
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a  chose  in  action.    In  the  case  of  a  partnership,  the  real  and  per-      0.  A. 
sonal  property  of  the  partnership  is,  or  may  be,  vested  in  all  the  1885 
partners,  and  each  therefore  may  have  a  legal  interest  in  choses  in  colonial 
possession.  In  the  case  of  a  corporation,  the  whole  property  of  the  B^K 
concern  is  vested  in  the  corporation,  and  the  individual  corpora-  Whinney. 
tors  have  no  direct  interest  in  the  chattels  in  possession  which  Fry.L.j. 
may  belong  to  the  concern.    In  a  partnership  of  seven  persons, 
each  would  have  a  chose  in  action  ;  if  that  partnership  incorporated 
itself  under  the  Companies  Act,  1862,  would  each  of  the  seven 
I  have  a  chose  in  possession  ? 

Is  there  anything  in  the  circumstances,  or  scope,  or  object,  or 
J  context  of  the  enactment  in  question,  to  shew  that  the  words 
"  things  in  action  "  are  there  used  in  a  more  restricted  meaning 
!  than  their  ordinary  legal  significance  ?  The  words  were  first  intro- 
duced into  the  bankruptcy  law  by  the  Act  of  1869,  the  year  follow- 
ing the  decision  of  the  Lords  Justices  in  Ex  parte  Agra  Bank  (1), 
and  I  cannot  think  that  when  the  same  words  were  repeated  by 
;  the  Legislature  in  1883  they  can  be  taken  to  have  used  technical 
|  legal  words  in  a  non-natural  sense,  because  a  learned  Judge  of 
i  the  first  instance  had  placed  on  the  Act  of  1869  an  interpretation 
which  for  the  purpose  of  this  argument  must  be  considered  to 
have  been  erroneous.    So  far  as  I  can  gather,  the  object  of  the 
Legislature  both  in  1869  and  1883  in  excluding  things  in  action 
from  the  operation  of  the  law  of  reputed  ownership  was  to  confine 
its  operation  to  two  classes  of  things,  namely,  those  outward  and 
visible  things  of  which  there  may  be  a  visible  occupation  and 
enjoyment,  and  those  debts  which  are  part  of  the  property  of 
every  ordinary  trader  ;  and  thus  to  simplify  the  law  by  excluding 
those  delicate  questions  (especially  relating  to  notice)  which  arise 
in  respect  of  choses  in  action,  and  of  which  By  all  v.  Bolle  (2)  was  one 
of  the  earliest,  and  Ex  parte  Agra  Bank  one  of  the  then  most  recent 
illustrations.    So  far,  therefore,  as  I  can  understand  the  object  of 
the  Legislature,  it  requires  that  the  words  shall  receive  their  full 
legal  import.    I  do  not  think  that  the  assignability  at  law  of  the 
chose  in  action  can  have  been  a  material  consideration  in  the 
mind  of  the  Legislature ;  for  I  see  no  relation  between  that  cir- 
cumstance and  the  law  of  reputed  ownership;  and  it  is  very 
(1)  Law  Eep.  3  Ch.  555.  (2)  1  Atk.  182. 
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noteworthy  that  whilst  in  1869,  when  this  exception  was  first 
introduced,  debts  were  not  legally  assignable,  they  had  become 
assignable  at  law  before  the  Act  of  1883.  If  in  the  Act  of  1883 
things  in  action  had  been  confined  to  things  in  action  not  assign- 
able at  law,  the  book  debts  of  the  trader  could  not  have  been 
inserted  as  an  exception,  for  they  were  assignable  at  law  at  that 
date. 

It  was  further  argued  that  the  50th  section  of  the  Bankruptcy 
Act,  1883  (corresponding  with  the  22nd  section  of  the  Bankruptcy 
Act,  1869),  shews  that  a  limited  construction  ought  to  be  placed 
on  the  words  "  things  in  action."  The  3rd  sub-section  vests  in 
the  trustee  a  power  to  transfer  shares  or  other  property  transfer- 
able in  the  books  of  any  company,  and  the  5th  sub-section  pro- 
vides that  things  in  action  of  the  bankrupt  shall  be  deemed  to 
have  been  duly  assigned  to  the  trustee.  But  the  enactments  are, 
I  conceive,  cumulative  and  not  mutually  exclusive,  for  by  sects.  20 
and  54  of  the  Act  all  the  property  of  the  bankrupt  is  vested  in 
the  trustee.  But  even  if  in  sub-sect.  5  of  the  50th  section  the 
words  "  things  in  action  "  ought  to  be  read  as  things  in  action 
other  than  those  mentioned  in  sub-sect.  3,  it  appears  to  me  that 
this  furnishes  no  clue  to  the  proper  construction  of  sect.  44.  And 
I  may  observe  that  in  the  definition  of  the  word  "  property  "  I  find 
nothing  to  shew  that  the  words  "  things  in  action  "  are  not  used 
in  their  ordinary  significance. 

For  these  reasons  I  feel  constrained  to  conclude  that  the  shares 
in  question  are  things  in  action,  and  that  consequently  they  are 
not  within  the  present  lawT  relative  to  reputed  ownership.  I  have 
discussed  what  after  all  is  a  simple  point,  at  a  length  which  would 
be  needless  and  pedantic  were  it  not  that  I  cannot  differ  from  my 
brethren  without  hesitation  and  doubt,  and  that  I  wish  to  shew 
that  I  do  not  differ  without  an  attempt  fully  to  consider  the  ques- 
tion on  which  I  so  dissent  from  their  conclusion.  My  opinion  is, 
for  the  reasons  I  have  given,  that  the  appeal  should  be  allowed, 
but  that  opinion  is  under  the  circumstances  inoperative. 


Solicitors  for  Plaintiffs :  Bruce,  Jackson,  &  Attlee. 
Solicitors  for  Defendant :  Lawrence,  Pleivs,  &  Baker. 


H  C  J. 
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Peal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8  [Revised  Ed. 
Statutes,  vol.  xvvi,  p.  253] — Bond  by  Sureties  for  Payment  of  Mortgage 
Debt — Pules  of  Supreme  Court,  1883,  Order  lv.  r.  10 — Order  for  Admin- 
istration at  Suit  of  Creditor. 

In  1867  T.  P.  mortgaged  an  estate  to  L.  &  A.  for  £1000,  and  at  the 
same  time  E.  P.  and  C.  P.,  gave  to  L.  &  A.  a  joint  and  several  bond  in  the 
penal  sum  of  £400  reciting  that  the  £1000  had  been  advanced  at  the 
request  of  E.  P.  and  C.  P.,  and  that  they  had  agreed  to  give  as  a  better 
security  for  part  thereof  a  bond  conditioned  for  payment  of  £200  and 
interest.  The  bond  was  conditioned  to  be  void  if  the  mortgagor  paid  the 
mortgage  money  and  interest  according  to  his  covenant.  T.  P.  paid  the 
interest  till  December,  1877,  after  which  it  fell  into  arrear,  and  in  1880  the 
mortgagees  entered  into  possession.  E.  P.  died  in  1883  without  having 
made  any  payment  or  given  any  acknowledgment.  L.  &  A.,  as  creditors 
under  the  bond,  took  out  a  summons  for  administration  of  his  estate. 
E.  P.'s  representatives  disputed  the  claim  on  the  ground  that  this  was  a 
proceeding  to  recover  money  secured  on  land,  and  was  barred  by  the  lapse 
of  twelve  years  under  the  Peal  Property  Limitation  Act,  1874.  Paeon, 
V.C.,  without  giving  any  opinion  on  this  question,  dismissed  the  summons 
under  the  discretion  given  by  Order  lv.,  rule  10,  on  the  ground  that  a 
disputed  debt  ought  not  to  be  tried  on  summons : — 

Held,  by  the  Court  of  Appeal,  that  as  there  were  no  facts  in  dispute 
the  Vice-Chancellor  ought  to  have  decided  the  question  of  law  on  the 
summons : — 

Held,  further,  that  this  was  not  a  proceeding  to  recover  money  secured 
on  land,  but  to  recover  damages  because  another  person  failed  to  pay 
money  secured  on  land,  and  that  it  did  not  come  within  the  scope  of  the 
Real  Property  Limitation  Act,  1874,  s.  8  : — 

Held,  further,  that  if  remedy  on  the  bond  had  been  barrable  by  the 
lapse  of  twelve  years  under  that  section,  the  payments  of  interest  by  the 
mortgagor  would  have  prevented  the  bar  : — 

Held,  therefore,  that  L.  &  A.  were  entitled  to  rank  as  creditors  against 
the.estate  of  E.  P.,  and  that  if  his  representatives  did  not  admit  assets,  an 
administration  order  must  be  made. 

Sutton  v.  Sutton  (1),  Fearnside  v.  Flint  (2),  and  Cochrill  v.  Sparkes  (3) 
distinguished. 

On  the  23rd  of  May,  1867,  Edmund  Powers  and  Charles  Powers 
gave  to  Lindsell  &  Archdale  a  joint  and  several  bond  in  the  penal 


(1)  22  Ch.  D.  511. 


(2)  22  Ch.  D.  579. 


(3)  1  H.  &  C.  699. 


292 


CHANCERY  DIVISION. 


[VOL.  XXX. 


C.  A. 
1885 

In  re 
Powers. 

Lindsell 

.  v- 
Phillips. 


sum  of  £400.  It  recited  an  indenture  of  the  23rd  of  May,  1867, 
to  which  neither  of  the  obligors  was  a  party,  whereby  freehold 
and  copyhold  estates  belonging  to  Thomas  Towers  were  respec- 
tively granted  and  covenanted  to  be  surrendered  to  Lindsell  & 
Archdale  by  way  of  mortgage  to  secure  £1000  and  interest.  This 
deed  contained  a  covenant  by  T.  Powers  with  Lindsell  &  Archdale 
for  payment  to  them  of  the  £1000  with  interest  at  5  per  cent,  on 
the  2ord  of  November  then  next.  The  bond  went  on  to  recite 
that  Lindsell  &  Archdale  had  advanced  the  £1000  at  the  request  of 
the  obligors,  and  that  at  the  time  of  the  agreement  for  the  loan 
of  the  £1000  and  interest,  "and  as  a  better  security  for  part 
thereof,  it  was  agreed  that  the  said  E.  Powers  and  C.  Powers 
should  execute  a  bond  in  the  penal  sum  of  £400  conditioned  for 
the  repayment  of  the  sum  of  £200  and  interest,  part  of  the  said 
sum  of  £1000  and  interest,  at  the  rate  of  £5  per  cent,  secured 
by  the  said  indenture  of  mortgage.  Now,  therefore,  if  the  said 
Thomas  Powers,  his  heirs,  executors,  or  administrators  shall  pay 
to  the  said  B.  H.  Lindsell  &  F.  Archdale,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  the  said  sum  of  £1000,  together  with  interest  for  the  same 
at  the  rate  and  on  the  days  and  in  manner  as  by  his  covenant  in 
the  said  indenture  of  mortgage  of  the  23rd  day  of  May,  1867,  is 
mentioned,  then  the  above  written  bond  shall  be  void,"  &c. 

Down  to  December,  1877,  an  agent  of  Thomas  Powers  received 
the  rents  of  part  of  the  mortgaged  property  and  paid  the  interest 
on  the  mortgage.  From  December,  1877,  to  December,  1879,  the 
rents  were  insufficient  to  pay  the  interest,  which  fell  into  arrear, 
and  in  January,  1880,  the  mortgagees  entered  into  possession  of 
the  whole  of  the  mortgaged  property. 

Edmund  Powers  died  in  December,  1883,  without  having  made 
any  payment  to  the  obligees,  or  given  them  any  acknowledgment. 
Charles  Powers  had  paid  to  the  obligees  £100  with  interest. 

On  the  27th  of  March,  1885,  the  obligees  took  out  a  summons 
as  creditors  for  the  administration  of  the  estate  of  Edmund  Powers. 
The  Chief  Clerk  of  Vice-Chancellor  Bacon,  on  the  14th  of  May, 
made  an  order  dismissing  the  summons.  The  obligees  moved 
before  Vice-Chancellor  Bacon  that  this  order  might  be  discharged 
and  an  order  for  administration  made.    The  representatives  of 
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Edmund  Powers  contended  that  the  remedy  on  the  bond  was  barred 
by  the  Beat  Property  Limitation  Act.  The  Vice-Chancellor  said 
that  as  the  Court  under  the  new  practice,  Order  lv.,  rule  10,  had 
a  discretion  as  to  whether  it  would  grant  an  administration  order, 
he  should  affirm  the  decision  of  the  Chief  Clerk,  and  leave  the 
Plaintiffs  to  their  remedy  at  law.  The  Plaintiffs  appealed,  and 
the  appeal  came  on  in  the  interlocutory  list.  After  the  argument 
had  proceeded  for  some  time,  Cottony  L.J.,  observed  that  this  was 
a  final  appeal  and  ought  to  have  been  in  the  general  list,  but  as 
it  had  been  opened,  the  Court  determined  to  proceed  with  it. 

I       Warrington,  for  the  Appellants  : — 

The  refusal  of  the  Vice-Chancellor  to  give  any  relief  is  opposed 
i   to  the  Judicature  Act,  1873,  s.  24,  sub-s.  7,  and  will  multiply 
|  actions,  for  if  it  be  upheld  we  must  commence  a  second  pro- 
ceeding. 

[Upjohn,  for  the  Defendants  : — The  V ice-Chancellor  considered 
that  it  was  a  case  of  a  disputed  debt,  and  that  the  estate  ought 
not  to  be  put  to  the  expense  of  a  general  administration.] 

I  admit  that  an  order  for  administration  ought  not  to  be  made 
till  the  debt  is  established,  but  the  proper  course  would  be  to 
decide  at  once  on  the  validity  of  the  debt,  or  put  the  matter  in  a 
course  of  trial.  In  this  case  there  are  no  disputed  facts,  and  the 
point  can  be  decided  at  once.  Then  as  to  the  debt :  the  bond  as 
a  bond  is  not  barred,  for  it  is  not  twenty  years  old  ;  if  it  is  barred 
at  all  it  must  be  on  the  ground  that  it  is  a  security  for  money 
charged  on  land.  It  was  decided  in  Sutton  v.  Sutton  (1)  that  the 
I  limitation  of  twelve  years,  imposed  by  the  Peal  Property  Limita- 
tion Act,  1874,  s.  8,  on  actions  and  suits  for  the  recovery  of  money 
charged  on  land,  applies  to  the  personal  covenant  in  a  mortgage 
deed  as  well  as  to  the  remedy  against  the  land,  and  in  Fearnside 
v.  Flint  (2)  it  was  held  that  the  same  rule  applied  to  a  collateral 
bond.  But  those  cases  only  decide  that  the  remedy  in  the  cove- 
nant or  bond  is  barred  when  the  remedy  against  the  land  is 
barred,  and  in  the  present  case  the  remedy  against  the  land  is 
not  barred.    I  submit,  moreover,  that  the  enactment  does  not 
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C,  A.      apply  to  a  bond  by  a  third  party,  who  does  not  engage  to  pay  out 
1885      of  land  or  bind  the  land,  but  covenants  by  way  of  suretyship  that 
^      the  mortgagor  shall  pay. 
Powers. 

Lindsell        Upjohn,  contra : — 

Phillips.  yice_ChariCellor  went  on  this,  that  there  being  a  dispute 

as  to  the  debt,  and  no  allegation  that  the  estate  was  insolvent,  a 
general  administration  ought  not  to  be  ordered,  and  I  submit  that 
his  decision  ought  to  be  upheld.  Then  as  to  the  merits,  there  is 
no  provable  debt.  The  debt  is  a  sum  of  money  payable  out  of 
land,  and  there  has  been  no  payment  or  acknowledgment  by 
Edmund  Powers  for  more  than  twelve  years. 

[Bowen,  L.J.  : — This  is  not  an  action  to  recover  money  charged 
on  land,  but  to  enforce  an  indemnity  against  the  consequence  of 
some  one  else  not  paying  out  of  land.] 

Payments  have  been  made  by  Thomas  Powers  which  have  kept 
the  debt  alive  as  against  him,  but  a  payment  by  one  co-debtor 
will  not,  since  the  recent  statutes,  prevent  the  Statute  of  Limita- 
tions from  running  against  the  others :  Whitcomb  v.  Whiting  (1). 

[Cotton,  L.J. : — Is  there  any  authority  shewing  that  a  surety 
may  be  protected  by  the  statute,  though  the  principal  debtor  has 
gone  on  making  payments.] 

Yes.    CocJcrill  v.  SparJces  (2). 

[Cotton,  L.J. : — That  was  a  case  of  a  joint  and  several  note  by 
two  persons,  one  of  whom  was  in  fact  only  a  surety.  Here  on 
the  face  of  it  the  bond  is  only  given  by  sureties.] 

The  Court  there  went  on  the  general  ground  that  there  was  a 
payment  by  one  of  two  co-debtors,  and  that,  by  reason  of  the 
Mercantile  Law  Amendment  Act,  1856,  payment  by  one  did  not 
take  the  case  out  of  the  statute  as  against  the  others. 

Cotton,  L.J. 

It  is  contended  that  this  bond  is  barred  by  the  Real  Property 
Limitation  Act,  1874,  s.  8.  As  a  merely  personal  bond  it  clearly 
is  not  barred,  for  it  is  not  twenty  years  old,  but  it  is  urged 

(1)  1  Sm.  L.  C.  8th  Ed.  pp.  642,  644.  (2)  1  H.  &  C.  699. 
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that  it  is  barred  by  the  enactment  that  "  No  action  or  suit  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  but 
within  twelve  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,"  unless  there  has  been  such 
part  payment  or  acknowledgment  as  therein  mentioned.  The 
first  question  is,  whether  the  bond  in  the  present  case  comes 
within  the  scope  of  that  enactment.  It  is  true  that  the  bond  is 
said  upon  its  face  to  be  given  to  secure  the  payment  of  £200, 
part  of  a  sum  of  £1000,  which  £1000  is  secured  by  mortgage  of 
real  estate,  and  in  some  sense  it  may  be  said  that  the  £200  for 
which  the  bond  is  given  is  part  of  the  sum  secured  by  the  mort- 
gage. But  in  fact  the  one  debt  is  not  a  part  of  the  other,  they 
are  different  debts,  one  is  the  debt  of  Thomas  Powers,  the  other 
is  the  debt  of  the  two  sureties.  The  case  is  quite  different  from 
Sutton  v.  Sutton  (1),  where  it  was  sought  to  sue  the  mortgagor  on 
the  covenant  in  his  mortgage  deed,  when  the  remedy  against  the 
land  was  barred  by  the  statute.  The  debt  there  was  one  and  the 
same  debt,  and  we  held  that  the  words  of  the  section  must  have  full 
effect  given  to  them,  and  that  the  debt  could  not  be  recovered 
from  the  mortgagor  personally,  any  more  than  out  of  the  land. 
Lord  Justice  Fry  extended  this  rule  to  the  case  where  the  bond 
was  a  separate  instrument.  Those  cases  appear  to  me  to  have 
no  application  to  a  case  where  a  bond  is  given  by  another  person 
conditioned  to  be  void  if  the  mortgagor  pays  the  mortgage  debt, 
and  where  the  mortgage  is  still  alive.  If  the  remedy  on  the 
bond  taken  by  itself  was  barred,  I  am  of  opinion  that  no  pay- 
ment by  the  mortgagor  would  keep  it  alive,  but  where  a  bond 
which  by  itself  is  not  barred,  is  given  for  the  purpose  of  guarantee- 
ing the  payment  by  the  mortgagor  of  the  mortgage  debt,  and 
the  mortgagor  makes  payments  which  prevent  the  remedy  on  the 
mortgage  from  being  barred,  I  am  of  opinion  that  the  remedy  on 
the  bond  is  not  barred.  The  decision  in  Cochrill  v.  Sparkes  (2)  is 
not  inconsistent  with  this.  There  were  in  that  case  two  makers 
of  a  joint  and  several  promissory  note,  and  it  was  decided  that 
(1)  22  Ch.  D.  511.  (2)  1  H.  &  C.  699. 
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under  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  97% 
s.  14,  a  part  payment  by  one  did  not  take  the  case  out  of  the 
Statute  of  Limitations  as  against  the  other.  I  do  not  think  that 
this  applies  where  a  separate  bond  is  given  by  sureties  to 
guarantee  the  payment  of  a  mortgage  debt,  and  the  mortgagor 
makes  payments.  There  will  be  a  declaration  that  the  claim  of 
the  Plaintiffs  is  not  barred,  and  unless  the  Defendants  admit 
assets,  the  usual  order  for  administration  must  be  made. 

As  regards  the  view  taken  by  the  Vice-Chancellor,  it  is  true 
that  it  is  not  a  right  course  to  take  out  an  administration  sum- 
mons to  obtain  payment  of  a  disputed  debt,  where  the  dispute 
turns  on  matters  of  fact,  but  when  the  question  depends  merely 
on  a  point  of  law  it  ought  to  be  decided  without  putting  the 
parties  to  another  proceeding. 


Lindley,  L.J. : — 

I  think  the  Vice-Chancellor  can  hardly  have  understood  that 
in  this  case  there  are  no  facts  in  dispute.  A  summons  is  not  the 
proper  way  of  trying  a  disputed  debt  where  the  dispute  turns  on 
questions  of  fact,  but  where  there  is  no  dispute  of  fact  the  validity 
of  the  debt  can  be  decided  just  as  well  on  a  summons  as  in  an 
action.  I  think,  therefore,  that  the  Vice-Chancellor  took  an 
erroneous  view  when  he  declined  to  entertain  the  application. 

The  question  on  the  merits  is  whether  the  Plaintiffs  are  credi- 
tors. The  bond  is  not  twenty  years  old,  which  prima  facie  shews 
that  they  are.  But  it  is  said  that  the  money  secured  by  the  bond 
is  part  of  a  sum  secured  by  mortgage,  and  that  therefore  the 
remedy  for  it  is  barred  by  the  lapse  of  twelve  years.  Is  that  so? 
This  is  not  a  case  where  a  bond  is  given  for  a  debt  secured  on 
land,  and  though  the  bond  speaks  of  the  £200  as  part  of  a  sum  of 
money  secured  on  land,  we  must  not  allow  ourselves  to  be  misled 
by  that  expression.  The  mortgage  was  given  by  Thomas  Powers, 
the  bond  by  other  persons,  and  it  is  difficult  to  say  that  the  bond 
is  for  the  same  debt.  We  are  asked  to  say  that  the  money  secured 
by  the  bond  is  money  charged  on  land,  but  I  cannot  say  so.  I 
agree  that  the  surety  on  paying  the  debt  would  be  entitled  to  the 
benefit  of  the  mortgage,  but  that  does  not  make  the  money  secured 
by  the  bond  a  charge  on  land  at  the  present  time. 
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But  suppose  the  twelve  years  limitation  to  apply  to  the  bond, 
can  the  remedy  under  it  be  considered  as  barred  while  the  mort- 
gage is  yet  alive.  To  decide  that  let  us  look  at  the  condition  of 
the  bond,  which  is  that  if  Thomas  Powers,  his  heirs,  executors,  or 
administrators,  shall  pay  the  mortgage  money  and  interest  the 
bond  shall  be  void.  The  mortgage  money  and  interest  have  not 
been  paid  or  satisfied,  and  the  mortgagor  is  still  liable  to  pay 
them,  so  the  bond  remains  in  force. 

If  the  Defendants  therefore  admit  assets  there  will  be  an  order 
for  payment,  and  if  they  do  not,  an  order  for  administration. 

Bowen,  L.J. : — 

I  think  the  Vice-Chancellor  must  have  been  under  the  impres- 
sion that  there  was  some  dispute  as  to  facts,  or  some  other  com- 
plication in  this  case,  otherwise  he  would  hardly  have  dealt  with 
it  as  he  has  done. 

The  point  of  law  on  which  the  Kespondents  fail  is  whether  this 
case  is  not  within  the  Beat  Property  Limitation  Ad,  1874,  s.  8. 
Is  this  an  action  brought  to  recover  a  sum  of  money  charged  on 
or  payable  out  of  land  ?  In  a  mortgage  deed  the  money  is  secured 
on  land,  and  is  also  either  a  specialty  or  a  simple  contract  debt  of 
the  mortgagor.  An  action  against  the  mortgagor  for  the  debt  is 
an  action  to  recover  money  which  is  charged  on  land.  But  an 
action  on  a  bond  given  by  another  person  to  guarantee  payment 
of  that  debt  is  not  a  proceeding  against  the  same  person,  nor  to 
recover  the  same  sum,  it  is  an  action  to  recover  damages  from  a 
third  person,  because  the  mortgagor  does  not  pay.  In  Sutton  v. 
Sutton  (1)  we  thought  that  an  action  by  the  mortgagee  against 
the  mortgagor  to  recover  the  mortgage  debt  was  none  the  less  an 
action  to  recover  money  charged  on  land,  because  it  was  an 
action  on  covenant,  and  not  a  proceeding  against  the  land.  And 
Lord  Justice  Fry,  in  Feamside  v.  Flint  (2),  extended  the  rule  to 
\  collateral  bond  given  by  the  mortgagor,  in  which  I  think  he 
tvas  right,  for  to  hold  otherwise  would  be  to  give  an  instrument 
i  different  effect  on  account  of  its  not  being  on  the  same  sheet  of 
oaper.  In  the  present  case  the  proceeding  is  not  between  the 
same  parties,  nor  to  recover  the  same  sum,  as  if  an  action  had 
(1)  22  Ch.  D.  511.  (2)  22  Ch.  D.  579. 


0.  A. 

1885 


In  re 
Powers. 

Lindsell 
v. 

Phillips. 


298 


CHANCERY  DIVISION. 


[VOL.  XXX. 


C.  A. 

1885 

In  re 
Powers. 

Lindsell 

V. 

Phillips. 


been  brought  on  the  mortgagor's  covenant,  it  is  a  proceeding  to 
recover  an  indemnity  against  the  non-payment  by  another  person 
of  a  sum  of  money  which  he  had  charged  on  land.  If  the  bond 
could  be  brought  within  the  8th  section  I  think  it  must  be  held 
that  the  part  payments  by  the  mortgagor  would  prevent  that 
clause  from  barring  the  remedy. 


Solicitors  for  Plain  tiffs  :  Stibbard,  Gibson,  &  Co. 
Solicitors  for  Defendants  :  TJllithorne  &  Co. 


H.  C.  J. 


C.  A.  CKOMPTON  v.  JAKKATT. 

1885  [1884    C.  4902.] 

NORTH,  J. 

July  1,  2.      Advowson — Freehold  Hereditament  "  situate  in  the  parish  of  D." — Description 

~  .  — Parcels — General  Words — Recitals. 

C.  A. 

July  23,  25.  ^n  a^vowson)  although,  it  is  a  hereditament,  and  as  being  the  right  of 

presentation  to  a  church  at  a  particular  place,  "  does  concern  land  at  a 
certain  place,"  is  but  a  right  collateral  to  land,  and  is  not  aptly  described 
as  "  being  situate  at  "  a  particular  place. 

Such  a  description,  however,  may  pass  an  advowson  under  certain 
circumstances,  e.g.  when  upon  an  examination  of  the  whole  instrument  a 
clear  intention  is  shewn  that  it  shall  pass,  or  upon  evidence  that  there  is 
no  other  property  in  that  particular  place  capable  of  being  disposed  of  by 
the  instrument. 

Anon.  (1)  and  Kensey  v.  Langham  (2)  discussed  and  reconciled. 

General  words,  although  introduced  for  the  purpose  of  sweeping  into  the 
assurance  everything  which  has  been  omitted  by  mistake,  apply  prima 
facie  only  to  things  ejusdem  generis  with  those  specifically  enumerated. 

O.  J.,  tenant  in  tail  in  possession  of  manors,  lands  and  hereditaments, 
devised  by  the  will  of  J.  J.,  and  also  of  the  advowson  of  Christ  Church, 
Doncaster,  appointed  to  somewhat  similar  uses  by  a  separate  devise  in  the 
same  will,  by  a  deed  which  recited  only  the  devise  of  the  manors,  &c,  dis- 
entailed and  limited  to  the  use  of  himself  in  fee,  "  All  and  singular  the 
manors,  lands,  hereditaments  and  premises  devised  by  the  said  will,  and 
also  all  other  the  lands,  hereditaments  and  premises  whatsoever,  of  which 
he  was  seised  as  tenant  in  tail  in  possession  in  anywise  howsoever." 

By  a  deed  of  resettlement  executed  the  next  day,  after  reciting  that  he 
was  seised  of  "  The  several  manors  and  hereditaments  comprised  in  the 


(1)  3  Dyer,  323  b.  Kensey  v.  Langhorn,  Kensey  v.  lang- 

(2)  Cas.  t.  Tal.  143,  called  also  man. 
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schedule  subject  to  certain  charges,"  and  desired  to  settle  "  the  same       0.  A. 
hereditaments"  he  assured  to  trustees  in  strict  settlement,  "All  and  lg85 
singular  the  manors,  messuages,  farms,  lands  and  hereditaments  comprised 
and  described  in  the  schedule,"  "  and  all  other  the  freehold  hereditaments  Ckompton 
of  him  the  said  G.  J.  situate  in  the  parish  of  Doncaster"    The  schedule  jARr^tt 

contained  a  detailed  description  of  the  parcels,  but  neither  in  it  nor  the   

deed  itself  was  there  any  reference  to,  or  any  provision  applicable  to  the 
advowson.  G.  J.  had  property  other  than  the  advowson  in  the  parish  of 
D.,  and  the  advowson  was  not  subject  to  any  charges. 

It  was  admitted  that  some  portions  of  the  disentailed  property  had 
been  intentionally  omitted  from  the  resettlement : — ■ 

Held,  by  North,  J.,  that  the  advowson  was  included  in  the  disentailing 
deed. 

Held,  by  the  Court  of  Appeal  (affirming  the  decision  of  North,  J.),  that 
having  regard  to  the  recitals,  the  omission  of  parts  of  the  property,  and 
looking  to  the  whole  scope  of  the  deed,  the  advowson  was  not  by  force 
of  the  general  words  "  all  other  hereditaments  situate  in  the  parish  of  Z>." 
included  in  the  deed  of  resettlement. 

John  JARRATT,  being  the  owner  of  a  considerable  property 
j  at  Doncaster,  procured  the  passing  of  a  private  Act  of  Parliament, 
;  entitled  "  An  Act  for  erecting  a  Church  in  the  Parish  of  Doncaster 
in  the  West  Hiding  in  the  County  of  York."  This  Act,  which 
obtained  the  Koyal  assent  on  the  23rd  of  June,  1827,  after  pro- 
viding for  the  erection  and  endowment  of  the  said  church, 
enacted  by  sect.  9  that  the  advowson  or  right  of  patronage, 
nomination  or  presentation  thereto  should  for  ever  thereafter  be 
vested  in  and  belong  unto  such  person  or  persons,  for  such  estates 
or  interests,  either  in  fee  simple  or  for  any  lesser  estate,  as  the 
said  J".  Jarratt  should  by  any  deed  to  be  thereafter  duly  executed 
by  him,  or  should  have  already  or  should  thereafter  by  his  last 
will  and  testament  direct,  limit  or  appoint,  and  in  default  of  such 
direction,  limitation  or  appointment,  or  subject  thereto,  unto  the 
said  J.  Jarratt  for  life,  and  afterwards  as  therein  mentioned. 

The  Act  did  not  purport  to  annex  the  advowson  or  make  it 
appendant  to  any  of  the  manors  belonging  to  the  said  J".  Jarratt 
The  church  shortly  after  the  passing  of  the  Act  was  consecrated 
ind  called  Christ  Church. 

J.  Jarratt,  by  his  will,  dated  the  9th  of  June,  1827,  in  exercise 
)f  the  power  intended  to  be  vested  in  him  by  the  Act  appointed 
md  devised  that  "  All  that  the  advowson  or  right  of  presentation 
md  nomination  to  the  perpetual  curacy  of  the  said  then  intended 
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C.  A.      church  should  go  to  the  use  of  trustees  during  the  life  of  his 

1885       niece  Frances  Bulmer,  and  until  G.  Jarratt  Horsfall,  if  he  should 

Cromtton   so  l°ng  liye>  should  attain  thirty,  and  after  the  determination  of 

_  v-  the  estate  so  limited  to  the  trustees,  to  the  use  of  the  said 
Jarhatt. 

  G.  J.  Horsfall  for  his  life,  and  after  his  death,  to  the  use  of  his 

first  and  every  other  son  in  tail  male,  with  remainders  over  as 
therein  mentioned."  And  the  testator  declared  that  the  limita- 
tions of  the  advowson  to  the  trustees  were  made  upon  trust  to 
nominate  some  fit  person  with  a  discretionary  power  to  nominate 
the  said  G.  J.  Horsfall  if  in  holy  orders,  to  the  church  when  it  was 
consecrated.  Under  an  earlier  and  distinct  devise  contained  in 
the  same  will,  all  the  testator's  lands,  manors,  tenements  and 
real  estate  were  settled  upon  somewhat  similar  limitations  under 
which,  at  the  date  of  the  disentailing  deed  hereinafter  mentioned, 
G.  J,  Jarratt  was  tenant  in  tail  in  possession  thereof. 

The  testator  died  on  the  15th  of  January,  1828,  and  his  will 
was  proved  on  the  16th  of  April,  1828.  His  niece  had  predeceased 
him.  The  said  G.  J.  Horsfall  attained  thirty,  took  the  name  of 
Jarratt  and  died  on  the  9th  of  May,  1856,  leaving  G.  J.  Jarratt. 
who  attained  twenty-one  on  the  16th  of  April,  1857,  his  eldest 
son,  tenant  in  tail  in  possession,  as  well  of  the  advowson  as  of  the 
devised  real  estate. 

On  the  17th  of  April,  1857,  the  said  G.  J.  Jarratt  executed  a 
disentailing  assurance,  and  which  was  duly  enrolled,  by  which, 
after  reciting  the  will  of  the  said  J.  Jarratt,  so  far  as  it  con- 
tained the  said  distinct  devise  of  his  lands,  tenements  and  real 
estate  (but  not  the  appointment  of  the  advowson)  and  the  com- 
pulsory purchase  of  certain  parts  of  the  estate,  and  the  limitation 
of  the  personal  estate  by  way  of  heirlooms,  and  his  desire  to  bar 
the  entail  in  the  hereditaments,  books,  pictures,  &c,  comprised 
in  or  subject  to  the  provisions  of  the  will,  he  barred  the  entail  in 
"  All  and  singular  the  manors,  messuages,  farms,  lands,  heredita- 
ments and  premises  comprised  in  and  devised  by  the  said  recited 
will  of  the  said  J.  Jarratt,  and  also  all  the  lands,  hereditaments 
and  premises  which  by  purchase  or  otherwise  had  become  settled 
or  subject  to  the  uses  by  the  same  will  declared  of  the 
hereditaments  thereby  devised  as  herein  aforesaid,  and  also  all 
other  the  lands,  hereditaments  and  premises  whatsoever,  whiel 
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the  said  G.  J.  Jarratt  is  seised  of  or  entitled  to  as  tenant  in  tail      c.  A. 

in  possession  in  anywise  howsoever,  with  the  appurtenances."  1885 

On  the  18th  of  April,  1857,  the  said  G.  J.  Jarratt  executed  a  crompton 

resettlement  by  deed  between  himself  of  the  one  part,  and  the    _  v- 

\  r     '  Jarratt. 

Defendants  William  Aldam  and  Stafford  Baxter  Somerville  of  the   

other  part,  whereby  after  reciting  that  he  was  seised  of  and 
entitled  to  the  several  manors  and  hereditaments  comprised  and 
described  in  the  schedule  thereunder  written,  for  an  estate  in  fee 
simple,  subject  to  certain  charges  limited  under  powers  contained 
;  in  the  will,  and  reciting  his  desire  of  settling  the  same  heredita- 
ments to  the  uses  and  in  the  manner  thereinafter  contained,  he 
\  granted  to  the  said  Defendants  their  heirs  and  assigns  "  All  and 
I  singular  the  manors,  messuages,  farms,  lands,  hereditaments  and 
;  premises  comprised  and  described  in  the  schedule  thereunder 
!  written,  and  all  other  the  freehold  hereditaments  of  him  the  said 
G.  J.  Jarratt,  situate  in  the  several  parishes  of  Boncaster,  Warm- 
\  worth  and  Cantley,  in  the  county  of  York,  with  the  appurtenances, 
!  To  hold  the  same  unto  the  said  Defendants  their  heirs  and 
assigns,  to  the  use  of  the  settlor  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  the  use  of  the 
Defendant  J.  Jarratt  for  life,  with  remainder  to  the  use  of  his 
first  and  other  sons  in  tail  male,  with  remainder  to  the  first  and 
other  daughters  of  the  settlor  in  tail  male,  with  remainder  to  the 
first  and  other  daughters  of  the  said  J.  Jarratt  in  tail  male."  The 
deed  contained  none  of  the  provisions  usually  inserted  in  the 
settlement  of  an  advowson.    The  schedule  to  the  deed  comprised 
numerous  particulars  (including  several  manors  described  without 
any  acreage),  but  contained  no  mention  of  any  advowson.    It  was 
admitted  that  the  heirlooms  and  certain  lands  included  in  the 
disentailing  assurance,  and  not  in  any  of  the  three  parishes  men- 
tioned, were  omitted  in  the  deed  of  resettlement,  and  that  the 
advowson  was  not  subject  to  any  charges,  the  powers  of  the  will 
not  extending  to  the  advowson.   This  settlement  although  origin- 
ally voluntary  had  by  subsequent  acts  become  one  for  valuable 
consideration,  prior  to  the  date  of  the  mortgage  of  the  9th  of 
;  May,  187 6,  mentioned  below. 

Doubts  having  been  raised  whether  the  advowson  had  been 
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1885       another  deed  of  the  4th  of  May,  1868,  whereby  he  purported 
Cromiton    expressly  to  disentail  the  advowson. 

Jarratt.        %  deed  of  the  9th  of  Ma7>  1876>  G-  J-  Jarratt  mortgaged  the 

  advowson  and  other  property  to  the  Plaintiff,  the  Kev.  B.  Crompton 

for  securing  payment  of  £6573  and  interest.  The  deed  contained 
a  power  of  sale  which  had  become  exercisable,  and  by  two  sub- 
sequent deeds  the  same  property  was  further  charged  in  the 
Plaintiff's  favour. 

G.  J.  Jarratt  by  his  will  devised  the  advowson  to  the  Plain- 
tiff, and  gave  all  other  his  real  and  personal  estate  to  the  Plain- 
tiff upon  certain  trusts,  and  appointed  him  sole  executor,  and 
he  duly  proved  the  will. 

G.  J.  Jarratt  died  in  February,  1884,  without  issue,  and  his 
brother  J.  Jarratt  became  entitled  as  tenant  for  life  of  the  here- 
ditaments included  in  the  resettlement.  He  had  issue,  one  child 
only,  viz.  a  daughter,  the  Defendant  Ellen  Charlotte  Jarratt. 

The  living  had  become  vacant,  and  the  Defendant,  J.  Jarratt, 
claimed  a  right  as  tenant  for  life  under  the  resettlement  to 
present  his  nominee  for  institution  to  the  living  and  threatened 
to  do  so. 

The  Plaintiff  accordingly  instituted  the  present  action  against 
J,  Jarratt,  his  daughter — the  trustees  of  the  resettlement  and  one 
other — claiming  {inter  alia)  a  declaration  that  the  advowson  was 
not  comprised  in  the  resettlement,  and  that,  subject  to  the  agree- 
ment for  sale  and  the  mortgage  securities,  it  was  now  vested 
absolutely  in  the  Plaintiff — an  injunction  to  restrain  J.  Jarratt 
from  presenting  any  clerk  not  nominated  by  the  Plaintiff. 

The  action  came  on  for  hearing  before  Mr.  Justice  North  on 
the  1st  of  July,  1885. 

Barber,  Q.C.,  and  S.  Hall,  for  the  Plaintiff : — 

The  advowson  was  not  included  in  the  disentailing  deed  or  in 
the  settlement.    The  recitals  control  the  operative  part  of  the 
deed,  and  the  words  must  not  be  extended  beyond  their  ordinary 
sense :  Broom's  Legal  Maxims  (1)  ;  Gray  v.  Earl  of  Limerick  (2) ; 
(1)  4th  Ed.  p.  623.  (2)  2  De  Gr.  &  Sm.  370. 
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Coxitis  &  Co.  (3).  1885 


Crompton 

Everitt,  Q.C.,  and  Wolstenholme,  for  the  principal  Defen- 

Jarratt. 

clants : —   

The  words  clearly  include  the  advowson  unless  something  is 
found  to  cut  them  down,  and  there  is  not  enough  to  have  that 
effect.  The  Plaintiff  tried  to  get  rid  of  these  deeds  in  Jarratt  v. 
Oldham  (4),  and  now  tries  to  evade  their  effect  in  this  way.  It  is 
clear  that  the  scheme  was  to  include  everything.  It  is  doubtful 
if  the  reasoning  in  Kensey  v.  Langham  (5)  is  right.  An  advowson 
will  pass  by  the  word  "  hereditament " :  Com.  Dig.  Advow- 
son (6)  ;  Anon.  (7);  which  is  recognised  in  Earl  of  Albemarle  v. 
Rogers  (8)  ;  Bishop  of  London  v.  Chapter  of  Southwell  (9).  In 
Gray  v.  Earl  of  Limerick  (10)  there  was  no  question  as  to  the 
legal  estate. 

Simmonds,  and  B.  Boberts,  for  other  Defendants. 

Nokth,  J.,  after  stating  the  facts  and  holding  that  the  dis- 
ntailing  deed  included  the  advowson,  continued  : — 

Certain  cases  were  cited  by  Mr.  Everitt  as  authorities  to  shew 
hat  the  word  "  hereditaments"  was  sufficient  to  pass  an  advowson ; 
or  that  he  cited  an  anonymous  case  in  Dyer  (7)  and  the  case  of 
Bishop  of  London  v.  Chapter  of  Southwell.  That  case  I  think  clear. 

do  not  think  there  is  any  doubt  that  the  words  there  are  quite 
arge  enough  to  pass  an  advowson.  But  then  Mr.  Everitt  con- 
ends  that  inasmuch  as  we  have  here  words  which  would  pass  the 
dvowson,  it  must  pass  unless  something  be  found  in  the  deed 
)  prevent  its  passing.  That  seems  to  me  to  be  begging  the 
uestion.  I  cannot  begin  by  assuming  that  the  advowson  passed 
ith  those  parcels  unless  there  is  something  found  to  cut  them 
own.    I  must  look  at  the  whole  deed  and  come  to  a  conclusion 

(1)  2  C.  &  J.  223,  230.  (6)  C.  1. 

(2)  2K.&J.  753.  (7)  3  Dyer,  323  b. 

(3)  29  Ch.  D.  500.  (8)  2  Ves.  477. 

(4)  39  L.  J.  (Ck.;  349.  (9)  Hob.  303. 

(5)  Cas.  t.  Tal.  143.  (10)  2  De  G.  &  Sm.  370. 
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from  it  whether  the  intention  of  the  word  "  hereditament "  as 
there  used  is  to  pass  the  advowson  or  not.  If  it  is  the  intention, 
the  words  are  no  doubt  large  enough ;  but  the  question  is  as  to 
the  intention. 

First  of  all,  we  have  the  recitals  referring  to  the  property  and 
referring  to  desire,  expressly  framed  in  such  terms  as  not  to  ;1 
include  the  advowson,  and  we  have,  in  the  witnessing  part  which 
leads  up  to  the  parcels,  a  statement  that  the  desire  which  was  to 
be  carried  out  was  the  desire  which  is  mentioned  in  the  recital, 
which  clearly  does  not  include  the  advowson.  Then  we  have 
this  further,  that  the  property  is  "..  All  the  freehold  hereditaments 
situate  in.  the  several  parishes  of  Doncaster,  &c,"  and  a  case  of 
Kensey  v.  Langliam  (1)  was  cited,  in  which  certain  observations 
were  made  by  the  Lord  Chancellor  rather  bearing  on  that  point. 
There  the  words  of  the  devise  as  stated  in  the  report  were,  his 
manor  of  Faxton,  and  other  lands  mentioned  in  the  will,  "  And 
all  other  his  messuages,  cottages,  closes,  woodlands,  and  tene- 
ments whatsoever  in  Faxton,  Haslebitch,  Sully,  and  Hardwicke  in 
Northamptonshire,  and  all  other  his  lands  and  tenements  not 
thereinafter  devised."  It  appears,  from  a  note  to  the  third  edition/; 
that  the  words  of  the  devise  as  stated  in  the  Kegistrar's  book 
were  "messuages,  lands,  tenements  and  hereditaments."  But 
do  not  think  that  those  were  the  words  which  the  Lord  Chancellor 
was  deciding,  because  not  only  does  it  not  appear  in  the  report,, 
but  further,  the  result  of  his  decision  was  that  a  case  was  sent  fo] 
the  opinion  of  the  Judges  of  the  King's  Bench  whether  the  wo 
"  tenements  "  in  the  will  would  pass  the  inheritance  of  the  advow 
son  to  the  trustees,  and  the  Judges  afterwards  certified  that  the 
advowson  did  not  pass  by  the  devise  in  question,  as  appears  from  a 
manuscript  note  of  the  late  Mr.  Cox  Lincoln's  Inn,  in  a  copy  is 
the  library  of  that  society.  Therefore,  I  take  it  that  whateve 
were  the  actual  words  used  in  that  will,  the  case  proceeded  upoi 
the  words  "  messuages  and  tenements  "  only.  Nothing  realh 
turns  upon  that  excepting  as  a  foundation  for  the  suggestion  tha 
the  case  was  not  a  very  reliable  one ;  but  the  Lord  Chancello 
made  these  observations  at  the  beginning  of  his  judgment :'  "  The 


(1)  Cas.  t.  Tal.  143. 
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question  (1)  is  whether  the  advowson  passed  to  the  trustees  by 
the  will  ?    And  I  rather  incline  to  think,  that  by  the  first  words 
it  does  not  pass,  there  being  lands  lying  and  being  at  Eardwicke 
to  satisfy  these  words ;  and  an  advowson  being  but  a  right  of  pre- 
senting, cannot  be  said  to  be  situate."    It  was  said  that  that  case 
is  open  to  doubt,  having  regard  to  the  earlier  decision  in  the 
Anonymous  Case  (2),  but  on  referring  to  that  case,  I  do  not  find 
anything  which  throws  doubt  on  the  later  case.     There  are 
certain  remarks  as  to  what  is  meant  by  "hereditaments  situate, 
lying,  and  being  in  T.,"  where  the  advowson  in  question  in  that 
case  was,  and  then  it  is  said  it  was  "  holden  by  the  Court  that  it 
passed,  for  it  hath  some  being  in  the  town,"  not  that  it  is  situate, 
but  that  "  it  hath  some  being  in  the  town  and  Church  of  the 
vicarage,  because  the  view  in  a  writ  of  right  of  advowson  shall  be 
given  in  the  Church,  &c,  although  it  does  not  lie  in  livery  nor  is 
visible  nor  palpable,"    That  case  really  does  not  seem  to  me  to 
throw  any  doubt  upon  the  other,  though  the  other  does  not  help 
e  very  much,  inasmuch  as  it  is  really  only  an  indication  of 
hat  the  Lord  Chancellor  inclined  to  think.    The  result  is,  that 
he  description  or  reference  here  to  other  freehold  hereditaments 
n  the  parishes  does  not  help  me,  though  I  must  say  it  does  not 
5eem  a  very  apt  description  of  the  advowson,  and  if  the  advowson 
aad  been  intended  to  pass,  I  think  that  some  other  word  than 
•  situate  "  would  probably  have  been  used,  although  I  quite  admit 
f  the  words  had  been  "  All  that  advowson  situate  in  the  parish  of 
Doncaster"  no  one  could  have  taken  exception  to  the  words,  or 
;iave  doubted  that  it  was  a  sufficient  description.    The  word 
situate,"  therefore,  does  not  help  me  much,  although  it  is  fairly 

0  be  remarked  upon  by  the  counsel  for  the  Plaintiff. 

Then  considering  what  construction  is  to  be  put  upon  this  deed, 
ertain  authorities  were  cited,  which  I  refer  to  so  far  as  they 
lew  the  principle  upon  which  such  cases  are  to  be  decided.  Of 
jourse  the  exact  words  used  there,  if  different  from  the  words 
sed  here,  prevent  any  such  case  from  being  a  decision  in  rem, 

1  (1)  Upon  reference  to  the  Eegis-  the  advowson  passed  by  the  will,  and 
ar's  book  during  the  argument  in  not  by  any  particular  devise  in  the 
e  Court  of  Appeal,  it  appeared  that  will. 


0.  A. 
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Jarratt. 
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e  question  which  was  sent  to  the 
>urt  of  King's  Bench  was,  whether 


(2)  3  Dyer,  323  b. 
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if  I  may  use  that  phrase.    The  first  case  cited  was  Moore  v. 
Magrath  (1).    [His  Lordship  then  stated  the  facts  in  that  case  :} 
Two  questions  seem  to  have  been  argued  and  discussed  before  the 
Court,  and  were  dealt  with  in  the  judgment  delivered  by  Lord 
Mansfield,  three  other  Judges  concurring  with  him.     The  two 
questions  were  these :    First,  whether,  upon  the  construction  of 
the  deed,  the  donor  has  settled  his  paternal  estate  ;  and,  secondly, 
whether  he  has  declared  any  use  of  it.     He  says :  "  If  he  has. 
not,  it  must  result  to  himself :  for  the  declaration  being  that 
the  estate  should  be  to  such  uses  as  were  declared,  and  no  other, 
unless  he  has  declared  some  use,  there  is  no  disposal  of  it :  and 
in  order  to  disinherit  an  heir-at-law,  a  man  must  give  his  estate 
to  somebody  else.    With  respect  to  the  first  point,  it  strikes  me 
very  strongly,  that  being  seised  of  a  paternal  estate,  and  an  estate 
in  right  of  his  wife,  it  was  reasonable  he  should  not  settle  both 
and  I  believe  there  was  some  private  motive  for  his  settling  the 
one  in  preference  to  the  other ;  but  not  seeing  the  deed,  we  are  at 
a  loss.    I  am  of  opinion  that  he  never  had  an  idea  of  conveying 
any  part  of  these  lands  by  the  deed  of  1742,  though,  by  the 
blunder  of  the  drawer,  he  may  have  used  words  that  might 
extend  to  them.    The  deed  begins  with  the  preamble  usual  in  all 
settlements  ;  that  is,  by  reciting  what  it  is  that  the  grantor  intends 
to  do ;  and  that,  like  the  preamble  to  an  Act  of  Parliament,  is 
the  key  to  what  comes  afterwards.    Now  the  preamble  does  not 
mention  a  word  of  his  paternal  estate :  whereas,  if  it  had  been 
his  intention  to  settle  that,  would  he  not  have  added  after  the 
word  '  moieties,'  words  to  the  effect  following,  '  and  also  all  other 
his  lands,  &c,  in  the  Kingdom  of  Ireland 9  ?    It  is  scarcely  pos- 
sible, if  he  had  an  idea  of  including  his  paternal  estate  in  the 
settlement,  that  he  should  recite  his  intention  of  settling  the  one, 
and  be  totally  silent  as  to  the  other.    Again  the  deed  goes  on, 
with  much  tautology,  to  describe  every  part  of  each  of  the  un- 
divided moieties,  most  minutely  and  particularly.    Would  he  do 
that  with  an  intention  of  passing  his  paternal  estate  by  the  same 
deed,  and  make  no  description  of  it  at  all  ?    It  is  very  common 
to  put  in  a  sweeping  clause ;  and  the  use  and  object  of  it  in 
general  is,  to  guard  against  any  accidental  omission :  but  in  such 
(1)  1  Cowp.  9, 12. 
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cases,  it  is  meant  to  refer  to  estates  or  things  of  the  same  nature      c.  A. 

and  description  with  those  that  have  been  already  mentioned.    I  isss 

^    am  therefore  of  opinion  from  the  words  of  the  preamble,  that  the  oeompton- 

1     donor  did  not  intend  to  include  his  paternal  estate  :  and  it  is  j  eeatt 

1    more  than  probable  that  the  drawer  by  mistake  omitted  inserting   

x  /  °       North,  J. 

the  two  counties  before  the  words  '  in  the  Kingdom  of  Ireland?   

1  !  The  second  question  is  '  whether  any  use  is  declared  of  the  sweep- 
ing clause '  ?    Now  though  he  has  minutely  described  the  uses  of 
the  undivided  moieties,  he  certainly  has  not  declared  any  one 
use  or  limitation  of  the  sweeping  clause.    This  circumstance 
alone  is  a  strong  argument  in  favour  of  the  construction  which 
\  the  Court  inclines  to  upon  the  first  point.    But  nothing  can  be 
l\  so  clear  as  that  this  estate  must  result  to  the  heir,  since  no  use  is 
1  |  declared  of  it." 

It  was  said  with  reference  to  that  case  that  the  second  ground 
of  decision  is  perfectly  clear,  and  that  that  reduces  the  first 
ground  to  a  dictum.  I  cannot  act  on  any  such  view  as  that.  There 
were  two  points  argued,  and  solemnly  decided,  and  I  cannot  say 
that  the  first  point  is  a  good  point  and  the  second  is  a  dictum 
any  more  than  I  can  say  that  the  second  point  is  clear  and  the 
first  is  a  dictum.  I  cannot  act  on  any  such  view.  It  was  a 
formal  decision  of  the  Court  upon  two  points,  although  the  Court 
irnight  have  thought  that  deciding  one  was  enough  without 
deciding  the  other. 

That  throws  light  upon  the  present  case  in  two  or  more  ways. 
In  that  case  there  was  no  use  declared  of  the  estate  other  than 
of  the  moieties.  In  the  present  case,  as  I  understand,  there  is 
bot  a  word  in  the  resettlement  from  beginning  to  end  in  any 
faay  referring  to  the  advowson,  and  I  should  have  expected  it 
:o  be  mentioned  if  it  was  intended  to  be  the  subject  of  the  re- 
settlement. From  that  case  I  get  in  addition  the  leading  prin- 
ciple laid  down,  that  the  recitals  are  the  key  to  what  is  intended 
,o  be  done  by  the  deed,  and  that  though  general  words  may  be 
mt  in  to  guard  against  an  accidental  omission,  yet  in  the  absence 
f  any  indication  of  a  larger  meaning,  the  deed  must  be  held  to 
efer  to  estates  or  things  of  the  same  nature  or  description  with 
hose  which  have  been  already  mentioned.  Here  if  the  advowson 
ad  been  intended  to  pass  I  cannot  imagine  any  reason  why  it 
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should  not  have  been  referred  to.  It  would  have  been  very  easy 
to  mention  it ;  I  should  have  expected  to  find  words  in  some 
part  of  the  deed  referring  to  it  in  some  way,  and  I  should  have 
expected  also  to  find  the  recitals,  which  are  so  very  precise  and 
particular,  expanded  in  some  way  so  as  to  refer  to  the  advowson, 
which  at  the  time  was  a  thing  of  considerable  value.  It  has  been 
offered  for  sale  recently  at  £3000  ;  and  though  it  might  have  been 
worth  somewhat  less  thirty  years  ago,  still  it  was  a  thing  of  con- 
siderable value  at  that  time,  and  yet  there  is  no  reference  to  it  of 
any  sort  or  kind  whatever. 

Then  there  is  this  further,  that  an  advowson  is  in  its  nature 
unlike  the  property  which  is  referred  to  in  the  recitals  in  the 
deed  and  in  the  schedule.  No  doubt  in  this  deed  the  parcels  are 
put  very  shortly  and  not  at  full  length,  as  they  were  in  Moore  v. 
Magrath  (1)  ;  yet  there  is  a  reference  to  the  schedule  in  which 
they  are  fully  described  in  every  detail.  Another  case  referred 
to  as  a  clear  authority  is  BooJce  v.  Lord  Kensington  (2),  a  well- 
known  decision  of  Lord  Hatherleys.  There  he  goes  somewhat 
fully  into  the  construction  of  the  deed.  There  was  there,  as  here, 
a  clear  description,  and  what  the  Vice-Chancellor  proceeded  upon 
in  his  judgment  was  the  clear  intention  shewn  by  the  reference 
in  the  recitals  and  the  difference  in  the  nature  of  the  property 
which  was  contained  in  the  particular  parcels,  and  what  would 
have  been  contained  in  them  if  the  general  words  had  the  con- 
struction which  it  was  contended  should  be  placed  upon  them. 
He  referred  to  Moore  v.  Magrath,  and  adopted  the  view  taken 
there,  that  the  general  description  was  to  sweep  everything 
ejusdem  generis  into  the  mass  of  the  property  which  was  before 
described  by  the  map  and  by  the  perfect  description. 

I  ought  not  to  pass  from  that  case  without  mentioning  that 
the  words  there  were:  "All  other  the  lands,  tenements,  and 
hereditaments  (if  any),  in  the  county  of  Middlesex"  and  those 
words  "  if  any  "  are  not  found  in  the  present  case.  That  is  a 
circumstance  no  doubt  deserving  of  consideration,  and  has  been 
pressed  upon  me.  If  the  words  "  if  any  "  had  been  found  in  the 
present  case  I  could  not  distinguish,  and  I  cannot  say  that  the 
omission  of  the  words  "  if  any  "  in  the  present  case  enables  nie 
(1)  1  Cowp.  9.  (2)  2  K.  &  J.  753. 
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to  distinguish,  that  case  from  this,  or  to  say,  that  that  makes  the 
difference  between  the  construction  of  the  deeds  in  the  two  cases. 

Another  case  referred  to  was  Jenner  v.  Jenner  (1),  in  which  the 
Vice-Chancellor  Wood  refers  to  his  previous  decision  and  to 
Moore  v.  Magrath  (2)  with  approval,  and  he  came  to  the  same  con- 
clusion as  he  had  done  before.  In  that  case  also  the  words  "  if 
any  "  were  found  in  the  deed ;  but  the  remarks  I  have  just  made 
upon  that  point  will  apply  to  this  case  also,  and  I  have  no  further 
remarks  to  make  upon  it.  In  addition  to  that  there  was  this  fact, 
that  the  property  specifically  mentioned  was  limited  to  such  uses 
as  the  settlor  should  appoint,  and  subject  thereto  to  him  in  fee,  and 
the  property  said  to  be  comprised  in  the  general  words  belonged 
to  him  in  fee.  The  conveyance  was  a  conveyance  in  bulk  in  one 
witnessing  part,  and  there  the  words  used  are  "  appoint  "  as  well 
as  "  grant,"  and  the  Yice-Chancellor  makes  the  remark :  "  It  is 
not  an  appropriate  form  of  conveyance  to  convey  an  estate  in  fee 
simple  by  way  of  appointment,  as  would  be  the  case  if  it  formed 
part  of  the  property  which  was  released  by  the  marriage  settle- 
ment." That  is  a  matter  which  is  the  subject  of  remark,  but  I  do 
not  think  it  is  very  important,  and  I  do  not  think  he  can  have 
relied  upon  it  very  much,  because  it  is  very  common  where  there 
are  two  properties  over  one  of  which  a  power  of  appointment  exists, 
and  over  the  other  of  which  a  power  to  convey  only  exists,  to  put 
the  two  together.  Then  the  proper  construction  of  that  witness- 
ing part  is  to  read  the  appointment  with  reference  to  the  property 
over  which  there  is  a  power  of  appointment,  and  to  make  the 
grant  of  the  whole  property,  including  that  over  which  there  is  a 
power  (if  there  is  a  power)  to  convey,  to  apply  to  that,  as  well  as  to 
the  other.  A  passage  was  quoted  from  a  decision  of  Sir  George 
Jessel  in  the  case  of  Howard  v.  Earl  of  Shrewsbury  (3).  "  Nothing, 
I  consider,  is  better  settled  than  that  these  general  words,  even 
where  they  would  pass  the  land  ex  m  terminorum,  are  restricted 
by  the  recitals  and  what  is  called  the  scope  of  the  instrument. 
This  is  illustrated  by  the  case  of  HopJcinson  v.  Lush  (4)  before 
Lord  Bomilly.  The  principle  is,  that  though  words  of  specific 
description  are  not  easily  dealt  with,  yet  general  words  are ;  and 


a  a. 

1885 
Crompton 

V. 

Jaeratt. 

North,  J., 


(1)  Law  Rep.  1  Eq.  361,  368. 

(2)  1  Cowp.  9. 


(3)  Law  Rep.  17  Eq.  378,  391. 

(4)  34  Beav.  215. 
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C.  A.      that,  though  general  words  may  be  in  themselves  large  enough 
1885       (which  I  do  not  think  these  are,  because  there  is  no  evidence  to 
Cromi'ton    comprise  the  property  in  dispute),  yet  if,  upon  the  whole  scope 
Jarfatt     °f  tne  instrument>  as  to  which  especial  regard  is  to  be  had  to 
NoTw     wna^    ca^  introductory  recitals,  it  appears  it  was  not  the  inten- 

  tion  of  the  parties  to  pass  those  properties,  it  will  not  pass  them." 

That  is  a  statement  of  principle  again.  You  must  consider  the 
intention  as  ascertained  from  the  document  itself,  and  there  is 
especial  regard  to  be  had,  as  he  says,  to  the  introductory  recitals. 

Looking  then  at  all  those  circumstances,  looking  at  the  nature 
of  the  case,  looking  at  the  fact  that  there  is  no  reason  why  the 
advowson  should  not  have  been  mentioned  if  it  was  intended  to 
pass,  looking  also  to  this,  that  the  recitals  do  not  in  terms  in  any 
way  include  the  advowson,  and  there  is  no  reason  why  they  should 
not  have  done  so  if  the  deed  had  intended  to  operate  upon  the 
advowson,  looking  at  all  those  circumstances  and  giving  such 
weight  as  may  be  due  to  the  description — the  property  being 
situate  in  Doncaster — looking  at  all  those  things  together,  the 
conclusion  I  come  to  is  that  it  was  not  the  intention  of  the 
parties  that  the  advowson  should  pass  by  this  deed,  and  that  the 
intention  of  the  parties  as  shewn  by  the  deed  was  to  pass  the 
properties  specifically  referred  to  in  the  schedule,  with  such 
incidentals  as  in  the  cases  I  have  cited  the  larger  words  of  de- 
scription would  include  in  the  ordinary  way,  but  it  was  not 
intended  to  include  and  does  not  include  such  a  totally  different 
thing  as  an  advowson,  with  reference  to  which  there  was  no  reason 
to  omit  it  if  it  was  intended  to  pass. 

C.  M. 

C.  A.  From  this  decision,  so  far  as  related  to  the  resettlement,  the 
two  first-named  Defendants  appealed,  and  by  leave  of  the  Court 
of  Appeal  the  hearing  of  the  appeal  was  advanced,  and  came  on 
on  the  23rd  of  July. 

Everitt,  Q.C.,  and  Wohtenholme,  for  the  Appellants  : — 

The  advowson  passed  by  the  words  "  hereditaments  situate  in 
Doncaster." 

It  cannot  be  disputed  that  an  advowson  is  a  hereditament  and 
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would  pass  under  such  a  description.    Although  an  incorporeal      C.  A. 
hereditament  it  partakes  of  the  nature  of  land  in  the  same  way  1885 
as  tithes,  for  which,  although  only  produced  out  of  land,  an  action  crompton- 
of  ejectment  could  be  brought,  and  in  the  old  style  of  pleading  j^rratt 

an  advowson  would  be  properly  called  "  terra  "  (1).    Therefore  it   

is  not  an  inexact  expression  to  speak  of  an  advowson  as  an  here- 
ditament situate  at  a  certain  place,  and,  in  fact,  it  is  covered  by 
the  authority  of  Anon.  (2),  where  the  advowson  of  the  vicarage  of 
T.  was  held  to  pass  in  a  lease  of  "  all  hereditaments  situate  in  I7.," 
the  reason  given  for  that  decision  being  that  "  an  advowson  has 
some  being  in  the  town  and  church  of  the  vicarage,  because  the 
view  in  a  writ  of  right  of  advowson  shall  be  given  in  the  church." 
That  case  has  been  cited  and  quoted  as  an  authority  in  Bishop  of 
London  v.  Chapter  of  Southwell  (3),  Earl  of  Albemarle  v.  Rogers  (4), 
and  Viner's  Abridgment,  The  dictum  of  the  Lord  Chancellor  in 
Kensey  v.  Langham  (5),  to  the  effect  that  an  advowson  cannot  be 
said  to  be  situate,  is  no  doubt  at  variance,  but  the  case  in  Dyer 
does  not  seem  to  have  been  cited,  and  the  decision  does  not  seem 
to  be  very  clear  and  cannot  be  treated  as  overruling  so  distinct 
a  decision  as  Dyer's  case. 

The  whole  object  of  general  words  such  as  these  is  to  sweep  in 
anything  which  may  have  been  accidentally  omitted,  and  there- 
fore, although  no  intention  may  be  found  in  the  deed  to  include 
any  particular  item,  such  intention  must  be  implied,  and  the 
recitals  must  not  be  looked  at  too  strictly  :  Moore  v.  Magrath  (6)  ; 
Fioolze  v.  Lord  Kensington  (7) ;  Jenner  v.  Jenner  (8). 

Barber,  Q.C.,  and  S.  Hall,  for  the  Kespondent : — 

This  is  an  advowson  in  gross  and  not  annexed  or  made  ap- 
pendant to  any  manor  belonging  to  the  settlor.  There  is  also 
the  fact  that  admittedly  some  of  the  property  which  had  been 

(1)  The  old  essoin  for  an  advowson  Law  Dictionary,  Ed.  1641. 

was  de  placito  terrx.    See  Bishop  of  (2)  3  Dyer,  323  b. 

London  v.  Chapter  of  Southwell  (Hob.  (3)  Hob.  303. 

303).   Essoin  is  described  as  an  alle-  (4)  2  Ves.  477. 

gation  of  an  excuse  for  bim  that  is  (5)  Cas.  t.  Tal.  143. 

.summoned  or  sought  for  to  appear  and  (6)  1  Cowp.  9. 

answer  to  an  action  real  .  .  .  upon  just  (7)  2  K.  &  J.  753. 

cause  of  absence  :  vide  Cunningham's  (8)  Law  Rep.  1  Eq.  361. 
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C.  A.      disentailed  is  excluded  from  the  resettlement,  and  therefore  there  is 
1885       no  necessary  presumption  of  the  intention  to  settle  the  advowson, 
Crompton   an(l  the  Court  must  ascertain  whether  it  has  been  settled  by 
Jaeeatt     examining  the  whole  deed.   There  is  no  reference  to  it  throughout, 

  nor  are  there  any  of  the  provisions,  e.g.,  power  to  present  during 

minority,  which  would  be  usually  inserted  in  a  well-drawn  settle- 
ment as  this  is.  If  the  advowson  is  to  pass,  the  only  thing  which 
can  be  relied  on  as  shewing  an  intention  of  passing  it,  are  the 
words  of  general  description  superadded  to  the  parcels  in  the  deed. 
But  general  words  are  only  intended  "  to  refer  to  estates  or  things 
of  the  same  nature  and  description  with  those  that  have  been 
already  mentioned :  "  see  per  Lord  Mansfield,  in  Moore  v.  Ma- 
grath  (1)  ;  and  the  advowson  is  not  ejusdem  generis  with  what  was 
mentioned. 

An  advowson  may  be  a  hereditament,  but  it  cannot  be  a  "  here- 
ditament situate  in  a  parish,"  and  on  that  the  decision  of  Lord 
Talhoi  is  conclusive,  and  the  decision  in  Dyer  must  be  treated  as 
overruled  or  as  depending  on  some  evidence  which  we  have  not 
got.  In  this  case  the  advowson  is  a  mere  right  of  presentation. 
The  introductory  recitals  are  important,  for  what  the  settlor 
intends  to  settle  are  certain  parcels  which  are  subject  to  a  rent- 
charge,  and  the  advowson  is  not  subject.  The  generality  of  words 
of  conveyance  are  cut  down  by  the  recitals,  and  if  there  can  be 
any  doubt,  a  reference  to  these  makes  it  clear:  Walsh  v.  Tre- 
vanion  (2) ;  Howard  v.  Earl  of  Shreivsbury  (3) ;  Gwyn  v.  Neath 
Canal  Navigation  Company  (4)  ;  Bailey  v.  Lloyd  (5). 

Everitt,  in  reply. 

July  25.    Cotton,  L.J. : — 

This  is  an  appeal  by  some  of  the  Defendants  from  a  decision  of 
Mr.  Justice  North,  who  decided  against  them  that  a  deed  of  re- 
settlement executed  by  George  J.  Jarratt,  on  the  18th  of  April, 
1857,  did  not  pass  or  include  an  advowson  to  which  at  the  date 
of  the  resettlement  he  was  absolutely  entitled. 


(1)  1  Cowp.  9. 

(2)  15  Q.  B.  733. 


(3)  Law  Eep.  17  Eq.  378. 

(4)  Ibid.  3  Ex.  209. 
(5)  5  Buss.  330. 
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The  facts  of  the  case  are  very  short,  and  the  whole  question      0.  A. 
really  turns  on  the  construction  to  be  put  upon  the  parcels  in  the  1885 
deed  of  resettlement.     [His  Lordship  stated  the  facts  as  set  out  Crompton 
above  and  continued : — ]    In  substance  at  the  time  when  G.  J.  jARr!tt> 
Jarratt  became  tenant  in  tail  in  possession,  the  limitations  of  the    Co^~L  s 
advowson  and  of  the  rest  of  the  estate  were  the  same.  — 

On  the  17th  of  April,  1857,  G.  J.  Jarratt  executed  a  disentail- 
ing deed,  and  it  has  been  held — and  there  has  been  no  appeal 
against  that  part  of  the  judgment — that  that  deed  did  effectually 
bar  the  entail  in  the  advowson  as  well  as  in  the  rest  of  the  settled 
property.  Then  on  the  following  day  he  executed  the  deed  of 
resettlement  on  which  this  question  arises.  The  parcels  of  that 
deed  are  set  out  in  a  schedule  to  it,  which  schedule  contains 
certain  manors  and  a  number  of  parcels  which  are  specifically 
mentioned.  By  the  deed  he  conveys  all  and  singular  the  manors, 
messuages,  lands,  hereditaments,  and  premises  comprised  in  the 
schedule — and  then  follow  the  words,  "  and  all  other  the  freehold 
hereditaments  of  him  the  said  George  J.  Jarratt,  in  the  several 
parishes  of  Boncaster,  Warmworth,  and  Gantley,  in  the  county  of 
York."  Then  there  are  the  usual  general  words.  The  preceding 
words,  although  general  in  the  sense  that  they  are  not  words  of 
specific  description — are  not  general  words  in  the  ordinary  sense — 
but  the  question  is  whether  the  advowson  passes  under  these 
words  it  not  being  mentioned  in  the  schedule.  Mr.  Justice  North 
decided  that  it  did  not. 

"We  must  in  the  first  instance  look  at  the  disentailing  deed, 
and  we  find  that  the  language  there  used  is  "  hereditaments,"  and 
used  in  such  a  way  that  although  the  advowson  was  not  men- 
tioned, Mr.  Justice  North  held — and  I  do  not  think  he  could  have 
come  to  any  other  conclusion — that  the  disentailing  deed  did 
comprise  the  advowson  as  well  as  the  rest  of  the  estate.  There  is 
one  clear  undisputed  point  which  I  think  is  important.  Besides 
the  advowson  in  question,  there  was  other  property  comprised  in 
the  disentailing  deed,  which  was  not  comprised  in  the  settlement. 
For  instance,  a  sum  of  £2000,  which  had  arisen  from  the  settled 
estate,  and  certain  lands  which  were  not  comprised  in  the  parcels 
mentioned  in  the  schedule,  and  were  not  within  the  parishes  of 
Boncaster,  Warmworth,  or  Gantley,  were  omitted.  This  to  my 
mind  is  material,  because  if  this  deed  had  been  a  resettlement 
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C.  A.      of  everything  which  had  been  disentailed,  the  Appellants'  con- 

1885       tention  that  this  resettlement  was  intended  to  comprise,  together 

Cbompton    w*tn  a^  tne  rest  °f  n*s  ProPerty>  the  advowson  would  have  been 

_   v-        stronger.    Did  it  then  pass  under  those  words  ? 
Jarkatt.  °  m  * 

  A  good  deal  of  reliance  was  rightly  placed  in  argument  on 

— -  the  case  in  Dyer.  That  case  is  thus  stated  :  "  Upon  evidence  in 
quare  impedit  for  the  vicarage  of  T.,  in  the  county  of  Worcester, 
parcel  of  the  possessions  of  the  college  of  Westminster,  it  was 
moved,  whether  the  advowson  thereof  passed  in  a  lease  for  years 
made  in  the  time  of  Edward  VI.,  in  the  second  year,  to  Sir  T.  S. 
(who  was  an  admiral,  and  attainted),  by  the  name  of  '  all  the 
hereditaments  situate,  lying  and  being  in  T.,'  where  the  vicarage 
was,  and  it  was  held  that  it  did."  We  have  endeavoured,  but 
unsuccessfully,  to  obtain  the  record  of  that  case,  and  we  therefore 
do  not  know  what  the  facts  were  upon  which  that  decision  was 
given;  but  there  is  an  express  statement  that  it  was  "upon 
evidence  in  quare  impedit"  There  was  probably  some  evidence 
in  that  case  which  we  have  not  here,  which  had  a  bearing  upon 
the  decision  in  that  case.  If  the  grantor,  having  no  other  pro- 
perty at  T.,  had  granted  a  lease  of  all  the  hereditaments  of  the 
lessor  situate,  lying,  and  being  in  T.,  I  should  come  to  the  con- 
clusion that  those  words  were  intended  to,  and  in  my  opinion  if 
intended  they  can,  include  an  advowson.  There  is  no  doubt  that 
it  is  difficult  to  see  how  an  advowson  which  is  simply  a  right  to 
present  to  a  church  in  a  particular  place  can  itself  be  situate  in 
that  place,  but  still  it  does  concern  a  particular  place.  That 
decision  therefore  would  lay  down,  and  I  think  correctly,  that 
that  description,  although  not  in  my  opinion  an  appropriate  one, 
may  under  certain  circumstances  pass  an  advowson. 

I  would  refer  to  another  case  of  Gully  v.  Bishop  of  Exeter  (1), 
where  a  passage  from  Coke  upon  Littleton  is  quoted,  where  he  is 
dealing  with  the  Statute  of  Westminster  2.  He  says  there  (2), 
that  though  tenements  is  the  only  word  used  in  the  statute,  yet 
"it  includeth  not  only  all  corporate  inheritances  which  are  or 
may  be  holden,  but  also  all  inheritances  issuing  out  of  any  of 
those  inheritances,  or  concerning,  or  annexed  to,  or  exercisable 
within  the  same,  though  they  lie  not  in  tenure ;  as  rents,  estovers, 
commons,  or  other  profits  whatsoever  granted  out  of  land:  or 
(1)  4  Bing.  290,  296.  (2)  Co.  Litt.  19  b. ;  Thomas  Ed.  vol.  i.  514. 
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uses,  offices,  or  dignities  which  concern  lands  or  certain  places."      C.  A. 
Then  Best,  C.  J.,  who  is  quoting  that  passage,  says  :  "  An  advowson  1885 
concerns  land  and  a  certain  place,"  and  that  is  what  I  think  Crompton 
Mr.  Wolstenholme  suggested  as  explaining  the  description  here,  Jarbatt 
and  shewing  that  the  words  "  situate  in  a  certain  place "  are    Cot'J^i  j 
properly  descriptive  of  an  advowson.   

Against  the  case  in  Dyer  we  must  not  disregard  the  case  of 
Kensey  v.  Langham  (1),  where  there  was  a  devise  of  "  all  other  the 
testator's  messuages,  cottages,  closes,  woodlands,  and  tenements 
in  (among  other  places)  Hardwiche,  and  all  other  his  lands  and 
tenements  not  thereinafter  devised."  In  the  former  gift,  referring 
to  property  in  certain  places,  there  is  the  word  "  hereditaments," 
and  no  doubt  that  would  include  an  advowson.  In  the  case  I 
have  referred  to  of  Gully  v.  Bishop  of  Exeter  (2),  it  was  held  that 
"tenement"  alone  would  include  an  advowson,  but  in  dealing 
with  this  case  the  Lord  Chancellor  says  :  "  The  question  is  whether 
the  advowson  passed  to  the  trustees  by  the  will  ?  And  I  rather 
incline  to  think,  that  by  the  first  words  it  does  not  pass,  there 
being  lands  lying  and  being  at  Hardwicke,  to  satisfy  these  words ; 
and  an  advowson  being  but  a  right  of  presenting,  cannot  be 
said  to  be  situate."  He  is  dealing  with  the  first  part  of  the  gift 
in  which  it  is  pointed  out  that  the  word  "  hereditaments " 
occurs,  which  clearly  would  pass  an  advowson,  and  he  is  dealing 
with  the  description  of  the  hereditaments  being  in  certain  places. 
The  Lord  Chancellor  there  points  out  that  if  there  is  nothing 
else  in  a  particular  place  belonging  to  the  grantor,  lessor  or 
testator,  then  the  words  "  hereditaments  and  tenements  lying  or 
being  in  that  place"  may  include  under  the  circumstances  an 
advowson,  although  it  is  not  properly  described  as  being  situate 
in  a  place.  But  here  we  have  the  opinion  of  the  Lord  Chan- 
cellor that  an  advowson  being  but  a  right  of  presenting  cannot 
properly  be  said  to  be  situate,  although  he  does  not  go  against 
the  case  in  Dyer,  admitting,  as  he  does,  that  although  it  is  not  a 
proper  mode  of  describing  an  advowson,  to  speak  of  it  as  a  here- 
ditament situate  in  the  place  where  the  church  is  situate,  still 
those  words  may  under  certain  circumstances  pass  an  advowson. 

There  is  nothing  in  my  opinion  in  this  case  to  aid  the  mere 
words  in  shewing  that  the  settlor  intended  to  pass  under  these 
(1)  Cas.  t.  Tal.  143.  (2)  4  Bing.  290,  296. 
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words,  not  in  themselves  apt  or  proper,  an  advowson,  although  it 
was  the  advowson  of  the  Church  of  Doneaster.  I  do  not  rely  on 
the  recitals  as  negativing  the  intention,  if  upon  the  fair  con- 
struction of  these  words  by  themselves,  the  advowson  would 
pass;  but  I  agree  with  Mr.  Justice  North  that  in  this,  as  in 
every  other  case,  we  must  look  to  the  whole  of  the  instrument 
and  regard  the  facts  at  that  time  existing.  The  settlor  had  just 
disentailed  certain  properties.  He  does  not  resettle  the  whole  of 
them,  but  uses  language  which,  with  this  fact  that  manors  un- 
doubtedly are  mentioned  in  the  schedule,  does  pass,  so  far  as  is 
shewn  specifically  what  he  intends  to  pass,  lands  situate  in  a 
particular  place,  and  all  of  them  coming  aptly  within  the  de- 
scription of  "  hereditaments  situate  in  a  particular  place."  The 
lands  which  were  excluded,  disentailed  and  not  resettled,  were 
in  parishes  other  than  the  three  which  I  have  already  men- 
tioned, and  although  it  is  true,  as  Mr.  Wolstenholme  said,  that 
words  of  general  description  like  these  are  introduced  in  order 
to  carry  into  the  assurance  anything  which  by  mistake  has  been 
omitted,  yet  in  my  opinion  the  things  to  be  swept  in  must, 
prima  facie,  be  of  the  same  class  and  nature  as  those  which  have 
been  specifically  enumerated.  On  the  ground  that,  although 
these  words  may  pass  an  advowson,  they  are  not  apt  words  to 
describe  it,  I  am  of  opinion  that  the  decision  of  Mr.  Justice 
North  is  right,  and  the  appeal  fails. 


Lindley,  L.J. : — 

I  am  of  the  same  opinion.  [His  Lordship  shortly  stated  the 
facts,  and  particularly  referred  to  the  distinction  in  the  description 
of  the  parcels  in  the  two  deeds,  the  language  in  the  disentailing 
deed  being  general  and  comprehensive,  while  by  the  recital  in  the 
settlement  the  settlor  stated  his  intention  to  settle  lands  described 
in  the  schedule  which  were  subject  to  certain  charges,  and  to  the 
fact  that  the  schedule  did  not  comprise  the  advowson,  and  that  it 
was  not  subject  to  the  charges,  and  that  the  settlor  also  omitted  a 
farm  of  some  twenty  or  thirty  acres  which  had  been  disentailed, 
and  continued : — ]  Then  the  settlor  puts  in  general  words,  which 
run  thus,  after  referring  to  the  schedule :  "  And  all  other  free- 
hold hereditaments  of  him,  G.  J.  Jarratt,  situate  in  the  several 
parishes  of  Doneaster,  Warmworth,  and  Cantley,  in  the  county  of 


VOL.  XXX.] 


CHANCEEY  DIVISION. 


317 


Jarratt. 

Lindley,  L.J. 


York,  with  the  appurtenances  ;  "  and  then  follow  the  usual  general      a  A. 
words.    I  think  Mr.  Wolstenholme  was  right  when  he  said  that  1885 
these  general  words  were  put  in  for  the  purpose  of  sweeping  up  Cromptcw 
what  had  been  overlooked;  and  following  that  suggestion,  the 
general  words  which  I  have  read  come  to  this — not  that  the 
settlor  meant  to  say  he  had  anything  not  specified  in  the  schedule, 
but  that  if  he  had  anything  not  specified  in  the  schedule  answer- 
ing this  description,  it  was  to  pass. 

Then  comes  the  question,  was  the  advowson,  or  was  it  not,  a 
thing  which  had  been  overlooked  ?  If  it  was  overlooked,  and  if 
that  can  be  made  out,  it  appears  to  me  that,  on  the  authority  of 
the  case  in  Dyer,  and  even  without  that  authority,  these  words 
might  include  it ;  but  I  do  not  think  in  point  of  reasoning  it  will 
be  right  to  start  with  the  assumption  that  the  advowson  had  been 
overlooked,  and  say  that,  being  overlooked,  it  is  included  in  these 
words.  Now  is  there  any  evidence  to  shew  that  it  was  overlooked  ? 
It  appears  to  me  that  there  is  absolutely  none,  and  that  to  my 
mind  distinguishes  this  case  at  once  from  the  case  in  Dyer.  That 
case  as  reported  shews  upon  the  face  of  it  that  it  was  decided 
upon  evidence,  by  which  I  mean  that  it  was  not  a  pure  question 
of  construction.  The  very  first  words  of  the  report  are  "  upon 
evidence  in  quare  impedit"  What  does  that  mean  to  a  man  who 
understands  legal  procedure  ?  That  it  was  not  a  pure  question 
of  construction.  It  means  that  there  was  some  evidence  before 
the  Court  in  that  case  to  shew  that  the  general  words  there  used 
were  intended  to  pass  the  advowson.  The  Court  held  they  would 
pass  it,  and  I  am  not  prepared  to  say  for  a  moment  that  these 
words  would  not  be  sufficient  to  pass  it,  if  there  were  any  reason 
to  suppose  that  they  were  intended  to  have  that  effect;  but  I 
demur  to  the  proposition  that  we  are  to  look  to  these  words  and 
without  evidence  approach  them  on  the  assumption  that  the 
advowson  had  been  overlooked. 

Let  us  next  see  if  there  is  anything  which  leads  to  the  sup- 
position that  the  advowson  was  not  overlooked.  It  appears  to  me 
that  there  are  reasons  which  tend  in  that  direction.  I  refer  to 
the  recitals  and  to  the  schedule — to  the  fact  that  the  advowson 
was  a  thing  which  is  not  likely  to  have  been  overlooked,  and 
which  if  it  had  been  foreseen  at  all  would  have  been  provided 
for.   I  cannot  help  thinking  that  the  advowson  not  being  subject 
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to  the  charges  is  a  little  significant.  What  he  intended  to  settle 
was  that  which  was  described  in  the  settlement  subject  to  charges, 
and  the  advowson  was  not.  The  tendency  is  all  in  that  direction, 
and,  but  for  the  case  in  Dyer,  I  should  have  thought  this  was 
really  almost  too  plain  for  argument ;  because  nobody  couldr 
without  stretching  language,  say  that  an  advowson  has  any  situa- 
tion at  all ;  and  the  Lord  Chancellor's  remark  in  the  case  of  Kensey 
v.  Langham  (1)  shews  that  he  also  thought  that  the  language 
is  prima  facie  not  apt  to  pass  an  advowson.  The  case  in  Dyer 
shews  that  the  language  may  pass  it  upon  evidence.  Here  there 
is  none ;  and  upon  the  true  construction  of  this  deed  it  appears 
to  me  that  the  decision  arrived  at  by  Mr.  Justice  North  is  right, 
and  that  the  appeal  ought  to  be  dismissed. 

Bowen,  L.J. : — 

I  am  of  the  same  opinion,  and  on  the  ground  that,  as  it  seems 
to  me,  the  words  contained  in  this  deed,  "  hereditaments  situate 
in  Doncaster,"  are  not  apt  words  to  pass  the  advowson.  I  think 
they  might  pass  it  if  we  could  gather  from  the  rest  of  the  deed 
an  intention  that  they  should.  'But  prima  facie,  standing  by  them- 
selves, they  are  not  apt  words  to  pass  it.  I  think  that  follows,  as 
has  been  pointed  out,  from  a  simple  consideration  of  what  an 
advowson  is.  It  is  a  hereditament  no  doubt,  but  it  is  an  unsub- 
stantial and  incorporeal  thing  ;  it  is  not  the  bodily  possession  of 
the  church,  but  the  right  to  give  somebody  else  the  bodily  pos- 
session of  it,  and  as  such  it  is  a  right  no  doubt  that  concerns  the 
land  and  concerns  a  certain  place — a  right  collateral  to  the  land, 
but  not  anything  that  has  in  itself  a  situation  or  spot  on  which  it 
resides. 

We  do  not  know  what  the  facts  were  in  the  case  in  Dyer,  on 
which  so  much  reliance  has  been  placed.  I  do  not  go  quite  so 
far  as  Lord  Justice  Lindley  in  saying  that  you  can  extract  much 
from  the  words  in  which  it  is  quoted ;  but  in  fact  we  cannot  tell 
what  that  case  does  really  prove.  It  may  be  that  the  words  used 
were  large  enough  to  pass  an  advowson,  and  that  may  be  an 
ample  and  sufficient  explanation  of  the  case.  The  reason  given 
that  the  view  in  a  writ  of  right  of  advowson  was  to  be  given  in 
the  church  is  really  only  putting  in  an  emphatic  and  illustrative 

(1)  Cas.  t.  Tal.  143. 
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way  what  we  know  already,  that  an  advowson  is  a  right  of  presen- 
tation that  concerns  land  and  affects  it.    When  we  come  to  the 
case  in  Talbot,  I  think  that  the  true  principle  to  be  extracted 
from  it  has  been  stated  by  Lord  Justice  Cotton,  i.e.  that  the 
Lord  Chancellor  there  rather  intimates  that  the  words  "lying 
and  being  at  Hardwiche  "  would  not  themselves  be  apt  words  to 
describe  an  advowson,  but  on  the  other  hand  intimates  also  that 
they  may  do  so,  because  he  says, "  I  rather  incline  to  think,  that  by 
the  first  words  it  (the  advowson)  does  not  pass,  there  being  lands 
lying  and  being  at  Hardwiche  to  satisfy  these  words."    In  other 
words,  he  thinks  that  if  there  had  been  no  lands  lying  and  being 
at  Hardwiche,  the  advowson  would  have  satisfied  those  words.  The 
words  might  pass  an  advowson  being  construed  on  the  principle  ut 
res  magis  valeat  quam  pereat,  but  if  there  were  lands  which  would 
make  the  language  intelligible,  then  they  would  not  be  apt  words 
to  carry  what  there  was  no  obvious  intention  to  pass  by  those 
words.  I  think  therefore,  not  only  that  the  language  of  the  Lord 
Chancellor  in  that  case  is  exactly  in  favour  of  the  view  which  I 
in  common  with  the  rest  of  the  Court  entertain ;  but  it  seems  to 
me  that,  if  the  case  in  Dyer  is  read  by  the  light  of  the  case  in 
Talbot,  bearing  in  mind  that  in  Dyer's  case  it  may  well  have  been 
that  there  was  nothing  else  in  the  parish  of  T.  except  the  advowson 
to  which  these  words  could  be  applied,  the  decision  in  the  former 
case  may  perhaps  have  been  upon  the  principle  ut  res  magis 
valeat  quam  pereat,  i.e.  that  the  words  would  pass  an  advowson  if 
it  appeared  that  it  was  the  intention  of  the  parties  that  they 
should  properly  do  so.    I  do  not  rely  much  upon  the  recitals  in 
the  deed  except  in  so  far  as  they  do  not  shew  any  intention  that 
this  advowson  was  to  be  swept  up  with  the  other  property.  But 
on  the  ground  that  the  words  "  situate  in  Doneaster  "  are  not  apt 
effectually  to  pass  an  advowson,  I  am  of  opinion  that  the  appeal 
;  fails. 

Solicitor  for  Appellants:  S.  B.  Somerville,  for  Baxter  &  Co., 
Doneaster. 

Solicitors  for  Eespondent :  E.  &  W.  Mote,  for  E.  Shippey,  Man- 
chester. 
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1885 

Lunacy  Regulation  Act,  1862  (25  &  26  Vict.  c.  86),  s.  3  [Revised  Ed.  Statutes, 
July  27  VQ^  xiv.f  p.  189] — Inquiry  when  Lunacy  commenced. 

The  Lunacy  Regulation  Act,  1862,  s.  3,  takes  away  the  power  existing 
under  the  Lunacy  Regulation  Act,  1853,  sect.  47,  of  directing  an  inquiry 
from  what  time  an  alleged  lunatic  has  been  of  unsound  mind. 

Opinion  expressed  by  James,  L.J.,  in  In  re  Sottomaior  (1)  dissented 
from. 

This  was  a  petition  stating  that  W.  Dauby  had  for  more  than 
fifteen  years  last  past  been  of  unsonnd  mind  and  incapable  of 
managing  his  affairs.  That  in  May,  1870,  he  succeeded  as  heir-at- 
law  to  considerable  real  estate,  and  that  while  of  unsound  mind 
he  had  been  induced  to  execute  conveyances  of  parts  of  his  real 
estate  of  which  he  never  received  the  proceeds,  and  had  also  been 
induced  while  of  unsound  mind  to  make  large  gifts  of  property 
and  to  execute  a  will.  The  petition  asked  for  an  inquiry  as  to 
the  lunacy  of  Dauby,  and  as  to  the  time  from  which  he  had  been 
of  unsound  mind. 

H.  Terrell,  for  the  Petitioner  : — 

I  submit  that  the  words  at  the  end  of  25  &  26  Vict.  c.  86,  s.  3, 
override  the  whole  section  and  enable  the  Court  to  direct  an 
inquiry  from  what  time  the  alleged  lunatic  was  of  unsound  mind 
if  the  circumstances  of  the  case  render  it  desirable.  In  In  re 
Sottomaior,  Lord  Justice  James  clearly  decided  this. 

[Cotton,  L.J. : — According  to  Lord  Justice  James'  view,  the  first 
part  of  sect.  3  appears  to  have  no  operation.  In  Be  Stamper  (2) 
the  opinion  of  Lord  Justice  James  in  In  re  Sottomaior  was  not 
acted  upon. 

(1)  Law  Kep.  9  Ch.  677.  that  the  inquiry  might  be  carried 

(2)  The  following  is  a  copy  of  the     back.     The  Lords  Justices  Jt 
note  of  Re  Stamper,  supplied  by  the    "  Hellish,    and  Baggallay,  said :  1  On 
Kegistrar  : —  consideration,  we  think  inquiry  should 

"  In  tlie  case  of  Re  Stamper,  10th  not  be  carried  back.  The  Act  is  posi- 
March,  1877,  application  was  made     tive  on  the  subject.'  " 
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Lindley,  L.J. : — The  section  appears  to  be  divided  into  two  c.  A. 
parts,  to  the  latter  only  of  which  the  words  at  the  end  apply.]  iggs 

Sect.  47  of  the  Act  of  1853  is  not  repealed,  and  is  in  very  ex-  vak% 
press  terms.    It  would  require  strong  terms  in  the  latter  Act  to  an  Alleged 
take  away  the  jurisdiction  given  by  the  former.    Moreover,  it  is  LuNATia 
provided  that  the  two  Acts  shall  be  read  together. 

[Bowen,  L.J. : — Is  not  the  discretion  given  to  the  Judge  who 
tries  the  issue  ?  If  so  it  cannot  have  been  intended  to  give  him 
the  power  of  saying  how  far  the  inquiry  shall  go  back.] 

"  Judge,"  I  submit,  refers  to  the  person  authorized  under  the 
sign  manual. 


Cotton,  L.J. : — 

This  is  an  application  to  have  an  inquiry  directed  as  to  the 
state  of  mind  of  an  alleged  lunatic,  not  merely  at  the  present  time 
but  from  an  earlier  date.  The  question  whether  we  have  juris- 
diction to  grant  such  an  inquiry  turns  on  the  Act  25  &  26  Vict. 
<c.  86,  s.  3.  That  section  enacts  that,  "  The  inquiry  to  be  made 
under  every  order  for  inquiry  or  commission  of  lunacy  or  issue, 
shall  be  confined  to  the  question  whether  or  not.  the  person  who 
is  the  subject  of  the  inquiry  is  at  the  time  of  such  inquiry  of 
unsound  mind,  and  incapable  of  managing  himself  or  his  affairs." 
If  the  clause  had  ended  there  no  question  could  have  arisen,  the 
clause  relating  not  merely  to  an  ordinary  inquiry  but  also  to  an 
issue.  Then  it  goes  on  "  and  no  evidence  as  to  anything  done  or 
said  by  such  person,  or  as  to  his  demeanour  or  state  of  mind  at 
any  time  being  more  than  two  years  before  the  time  of  the  in- 
quiry, shall  be  receivable  in  proof  of  insanity  on  any  such  inquiry, 
or  on  the  trial  of  any  traverse  of  an  inquisition,  unless  the  Judge 
or  Master  shall  otherwise  direct."  The  question  is  whether  the 
words  "  unless  the  Judge  or  Master  shall  otherwise  direct "  apply 
to  the  whole  section,  or  only  to  the  latter  division  of  it :  in  my 
opinion  they  apply  only  to  the  latter  division.  If  they  are  taken 
to  refer  to  the  whole  section  the  section  does  nothing,  for  it  had 
been  already  provided  by  16  &  17  Vict.  c.  70  (the  Lunacy  'Regu- 
lation Act,  1853),  s.  47,  that  the  inquiry  should  not  be  carried 
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C.  A.      back  except  by  special  order.    According  to  the  ordinary  rules  of 

1885       grammar  the  words  "  unless,  &c,"  refer  only  to  the  sentence  of 

"j^q      which  they  form  a  part.    Then  again,  who  is  to  give  the  direc- 

Danby,     t jon  9  judge  or  Master,  i.e.,  the  Judge  who  tries  the  issue, 

an  Alleged 

Lunatic,  or  the  Master  who  conducts  the  inquiry.  Neither  of  them  has 
Cotton,  l.j.  any  power  to  alter  the  issue  or  the  inquiry.  The  giving  the 
power  to  them  points  to  what  I  think  is  the  true  construction  of 
the  section — that  the  evidence  is  under  the  direction  of  the  Judge 
who  tries  the  issue  or  the  Master  who  conducts  the  inquiry,  sub- 
ject to  this,  that  the  evidence  is  not  to  be  carried  back  more  than 
two  years  except  under  special  circumstances.  It  has  been  urged 
that  evidence  going  back  more  than  two  years  cannot  be  material 
as  to  a  person's  present  state  of  mind.  I  do  not  agree  with  this. 
Acts  at  any  time  in  a  man's  life  might  have  some  bearing  on  the 
question  as  to  his  present  state  of  mind,  and  would  be  admissible, 
but  it  was  considered  desirable  to  have  a  limit,  and  accordingly  it 
was  provided  that  the  evidence  should  not  be  carried  back  more 
than  two  years,  unless  the  Judge  or  Master  considered  the  special 
circumstances  of  the  case  to  make  it  desirable  to  go  further  back. 

It  has  been  urged  that  the  view  I  take  of  the  section,  is  incon- 
sistent with  the  provision  in  sect.  2  that  this  Act  is  to  be  read 
as  part  of  the  Act  of  1853 ;  but  that  section  only  provides  that 
the  provisions  of  the  earlier  Act  shall  apply  "  except  so  far  as  the 
same  are  altered  by  or  are  inconsistent  with  this  Act."  It  appears 
to  me  that  sect.  3  of  the  latter  Act  is  inconsistent  with  sect.  4T 
of  the  earlier  Act. 

We  have  been  pressed  with  the  case  of  In  re  Soitomaior  (1). 
In  that  case  no  doubt  Lord  Justice  James  expressed  a  clear 
opinion  that  the  power  of  the  Court  to  direct  an  inquiry  when 
the  lunacy  commenced  was  not  taken  away  by  the  Act  of  18G2 ; 
but  Lord  Justice  Mellish  gave  no  opinion  on  the  point.  The 
opinion  of  Lord  Justice  James  is  entitled  to  the  highest  respect, 
but  in  the  later  case  of  Re  Stamper  (2),  with  a  note  of  which  from 
the  registrar's  book  we  have  been  furnished,  the  Court  held  that 
the  inquiry  could  not  be  carried  back,  for  that  the  Act  was  posi- 
tive. This  agrees  with  our  view  of  the  true  construction  of  the 
section. 

(1)  Law  Hep.  9  Ch.  677.  i.         (2)  Ante,  p.  320. 
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If  this  case  is  looked  at  independently  of  In  re  Sottomaior  (1)  it  1885 


appears  to  me  to  present  no  difficulty.  The  3rd  section  of  the  In  re 
Act  of  1862  is,  in  my  view,  plainly  inconsistent  with  the  47th  AN  Alleged 
section  of  the  Act  of  1853,  and  impliedly  repeals  it.  The  3rd  LuNATia 
section  is  addressed  to  two  different  things,  first,  the  inquiry  to 
be  directed ;  and,  secondly,  the  evidence  upon  the  inquiry.  The 
first  part  of  the  section  says  in  plain  terms  that  the  inquiry  is 
to  be  confined  to  the  question  whether  the  alleged  lunatic  is  of 
unsound  mind  at  the  time  of  the  inquiry.  The  second  part  of  the 
section  deals  with  the  evidence  to  be  adduced  on  the  inquiry, 
and,  in  my  opinion,  the  words  at  the  end  relate  only  to  the 
evidence.  The  power  is  given  to  the  Judge  or  Master.  Now  the 
Judge  or  Master  has  nothing  to  do  with  directing  the  inquiry, 
but  has  everything  to  do  with  the  evidence.  A  rule  is  laid  down 
that  prima  facie  all  evidence  more  than  two  years  old  is  to  be 
excluded,  but  a  discretion  to  admit  it  is  given  to  the  person  con- 
ducting the  inquiry.  Apart  from  authority  the  case  appears  to 
me  plain,  and  Be  Stamper  (2)  supports  this  view. 

Bo  wen,  L.J. : — 

I  agree.  The  opinion  expressed  by  Lord  Justice  James  in 
In  re  Sottomaior  was  not  necessary  for  the  determination  of  that 
case.  It  does  not  appear  to  have  been  assented  to  by  Lord 
Justice  Mellish,  and  it  was  overruled  in  the  case  of  Be  Stamper. 
Apart  from  authority  I  think  it  clear  that  the  inquiry  cannot  be 
carried  back.  The  Lunacy  Begulation  Act,  1853,  s.  47,  enacted 
that  it  should  not  be  carried  back  without  special  order.  In  1861 
occurred  the  famous  case  of  In  re  Windham  (3)  in  which  the 
inquiry  lasted  for  weeks  and  travelled  over  the  whole  lifetime  of 
the  alleged  lunatic.  That  case  can  hardly  have  been  absent 
from  the  mind  of  the  Legislature  in  passing  the  Act  of  1862,  the 
3rd  section  of  which  deals  with  the  same  subject-matter  as  the 
47th  section  of  the  former  Act.  The  Windham  Case  shews  the 
hardship  that  might  arise  from  carrying  the  inquiry  back,  and 
the  section  of  the  Act  of  1862  appears  to  me  to  repeal  by  impli- 

(1)  Law  Kep.  9  Ch.  677.  (2)  Ante,  p.  320. 

(3)  4  D.  F.  &  J.  53. 
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C.  A.      cation  the  similar  clause  in  the  Act  of  1853.    As  to  treating  the 
1885       words  at  the  end  of  sect.  3  as  extending  to  the  whole  of  the 
section,  I  think  that  such  a  view  is  opposed  to  the  natural  con- 
an^lleged  s*ructi°n  °f  *ne  clause>  and,  having  regard  to  the  history  of  the 
Lunatic,    legislation  on  the  subject,  I  cannot  suppose  that  the  Legislature 
BoweD>L.j.    intended  by  these  words  to  qualify  the  first  part  of  the  section  so 
as  to  leave  the  law  where  it  stood  under  the  Act  of  1853.  The 
whole  of  the  latter  part  of  the  section  appears  to  me  to  relate 
solely  to  the  question  what  evidence  can  be  adduced  in  proof  of 
the  alleged  lunatic  being  insane  at  the  time  of  the  inquiry. 

Solicitors  :  Montagu  Scott,  &  Balcer. 

H.  0.  J. 


C.A. 


In  re  WILLOUGHBY  (an  Infant). 


1885 
KAY,  J. 
May  11, 12. 

C.  A. 

July  31. 


Infant — Guardian — Nationality — Jurisdiction — Grandchild  horn  Abroad  of 
natural-born  British  (Subject — Status  of  British  Subject — 7  Anne  c.  5 
[Revised  Ed,  Statutes,  vol.  ii.,  p.  195] — 4  Geo.  2,  c.  21,  s.  1  [Revised  Ed, 
Statutes,  vol.  ii.,  p.  369] — 13  Geo.  3,  c.  21,  s.  1  [Revised  Ed.  Statutes, 
vol.  Hi.,  p.  19] — International  Comity. 

If  an  infant  be  born  abroad  whose  paternal  grandfather  was  a  natural- 
born  British  subject,  the  Court  has  jurisdiction  to  appoint  a  guardian  of 
such  infant,  although  the  infant  is  resident  abroad  and  has  no  property  in 
this  country. 

A  Frenchwoman,  who  was  the  mother  of  such  an  infant,  and  entitled  by 
the  law  of  France  to  the  status  of  natural  guardian  of  the  infant,  was  not  a 
person  who  would  have  been  appointed  guardian  if  she  and  the  infant  had 
been  domiciled  in  England,  and  she  had  brought  proceedings  in  the  French 
Courts  for  the  appointment  of  guardians,  which  proceedings  had  been 
directed  to  stand  over  until  it  should  be  ascertained  what  course  the 
English  Courts  would  adopt : — 

Held,  by  Kay,  J.,  that  this  was  a  case  in  which  the  English  Court  should 
exercise  its  jurisdiction  ;  and  a  guardian  of  the  infant  appointed  accordingly; 
and  held  by  the  Court  of  Appeal,  that  under  the  circumstances  the  decision 
of  the  Court  below  was  right. 

Adjourned  summons. 

This  was  the  application  of  a  female  infant  by  her  next  friend 
that  certain  persons  might  be  appointed  guardians  of  her  personal 
estate. 

Pauline  Willoughhy,  the  infant,  was  resident  in  France,  and  her 
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only  property  was  in  that  country.    Her  father,  who  was  in  his      c.  A. 

lifetime  British  vice-consul  in  Paris,  was  born  and  resided  in  1885 

France,  and  in  1868  married  in  Paris  a  Frenchwoman,  and  by  ^j^re 

her  he  had  one  child,  the  infant  in  question,  who  was  born  on  Willoughby 
'  ^  '  (an  Infant). 

the  15th  of  July,  1872,  and  was  now  in  her  thirteenth  year.  — - 

The  infant's  father  was  himself  the  son  of  a  natural-born  subject 
of  Great  Britain,  and  consequently  the  infant,  as  the  grandchild 
born  abroad  of  a  natural-born  British  subject,  was  under  the 
statutes  7  Anne,  c.  5,  4  Geo.  2,  c.  21,  s.  1,  and  13  Geo.  3,  c.  21, 
s.  1,  and  according  to  Be  Geer  v.  Stone  (1),  herself  entitled  to  the 
status  of  a  natural-born  British  subject. 

In  1877,  Mrs.  Willoughhy,  the  infant's  mother,  left  her  husband, 
and  she  never  afterwards  resumed  cohabitation  with  him.  In 
1884  the  infant's  father  died  in  Paris  intestate,  leaving  property, 
all  of  which  was  in  France,  to  the  value  of  between  £4000  and 
£5000.  During  her  father's  life  the  infant  had  been  properly 
maintained  by  her  father,  who  had  obtained  from  the  French 
Court  an  order  prohibiting  Mrs.  Willoughhy  from  visiting  her 
daughter,  and  at  the  time  of  his  death  the  infant  was  under  the  care 
of  a  schoolmistress  in  Paris.  It  appeared  that  according  to  the 
law  of  France  Mrs.  WillougJiby,  the  infant's  mother,  who  survived 
her  husband,  upon  his  death  resumed  her  French  nationality, 
and  that  the  status  of  natural  and  lawful  guardian  of  the  infant 
devolved  upon  her. 

After  her  husband's  death  she  instituted  proceedings  in  the 
French  Courts  for  the  purpose  of  obtaining  access  to  the  infant, 
and  removing  her  from  the  school,  and  having  guardians  appointed. 
These  proceedings  were  opposed  by  the  grand  aunt  of  the  infant, 
and  the  French  Court  had  postponed  the  dealing  with  the  case 
until  it  was  ascertained  what  course  the  English  Courts  would 
adopt  in  the  matter. 

The  summons  came  on  for  hearing  before  Mr.  Justice  Kay  on 
the  11th  of  May,  1885. 

Methold,  in  support  of  the  summons,  was  stopped  by  the  Court. 

J.  G.  Wood,  for  the  Kespondent,  the  mother  of  the  infant : — 
Assuming  for  the  purpose  of  legal  argument  only  that  if  this 
(1)  22  Ch.  D.  243. 
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C.  A.      infant  were  domiciled  in  this  country  some  person  other  than  the 
1885       Respondent  would  be  appointed  guardian,  I  contend  that  even 
Xn  re      if  the  Court  has  jurisdiction  to  appoint  a  guardian  of  this  infant, 
(InLInfant)  ^is  is  not  a  case  in  which  the  Court  in  its  discretion  will 

  interfere. 

The  case  is  one  of  first  instance.  By  art.  390  of  the  Code  Civil, 
after  the  dissolution  of  the  marriage  by  the  death  of  either  of  the 
parties,  the  guardianship  of  the  infant  children  devolves  by  law 
on  the  survivor  of  the  father  and  mother.  The  guardianship  of 
this  infant,  therefore,  by  right  belongs  to  her  mother,  who,  under 
art.  19,  upon  the  death  of  her  husband,  resumed  her  French 
nationality ;  and  there  is  no  reported  case  in  which  the  Court 
has  been  invited  to  take  away  from  a  foreign  surviving  parent  of 
an  infant  domiciled  abroad,  and  with  all  her  property  abroad, 
the  guardianship  which  that  parent  is  legally  invested  with  or 
entitled  to  claim.  In  all  the  cases  there  have  been  these  elements : 
either  that  there  was  no  legal  guardian  in  existence,  or  (as  in  Hope 
v.  Hope  (1))  that  such  guardian  was  invoking  the  assistance  of 
the  Court.  In  Be  Biboldi  (2),  where  Mr.  Justice  Chitty  appointed 
guardians  of  an  infant  British  subject  domiciled  abroad,  and 
whose  property  was  abroad,  there  was  no  surviving  parent.  Having 
.regard  to  the  words  of  the  Lord  Chancellor  in  Hope  v.  Hope 
I  do  not  contend  that  the  Court  has  no  jurisdiction  in  this  case, 
but  that  it  is  just  the  case  with  reference  to  which  his  Lordship 
said  (3) :  "  I  should  in  all  probability  not  make  an  order,  because 
the  parties  would  not  be  within  my  control,  and  they  might 
.disobey  ;"  and  accordingly  that  the  Court  in  its  discretion  should 
refuse  to  make  an  order  which  it  has  no  machinery  to  enforce. 

[Kay,  J. : — If  in  the  converse  case  it  were  shewn  to  an  English 
Court  that  a  French  tribunal  had  appointed  a  guardian,  due 
respect  would  be  paid  to  that  decision  ;  and  I  cannot  assume  that 
Courts  so  distinguished  as  the  French  would  differ  from  our 
practice  in  this  respect,  and  decline  to  exercise  this  international 
comity.] 

No  doubt ;  but  as  the  French  Courts  have  complete  jurisdic- 
tion, and  can  enforce  their  order,  I  submit  that  the  English 

(1)  4  D.  M.  &  Gr.  328,  345.  (2)  Not  reported. 

(3)  4  D.  M.  &  G,  347. 
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Courts  should,  as  a  matter  of  convenience,  leave  it  to  them  to      e.  A. 
interfere,  and  should  not  take  away  from  the  mother  the  rights  1885 
which  the  French  law  gives  her,  otherwise  a  conflict  might  be 
provoked  between  the  laws  of  the  two  countries.  (In^Inpant) 

Kay,  J.  (without  calling  for  a  reply) : — 

I  have  to  deal  with  the  case  of  a  female  infant  who  is  resident 
in  France.  Her  father  was  English  vice-consul  in  France,  and 
was  born  in  that  country.  Her  mother  was  a  Frenchwoman  at 
the  time  she  married  the  infant's  father.  The  grandfather  of  the 
infant,  it  is  admitted,  was  born  in  this  country,  and  according  to 
the  law,  as  stated  in  Be  Geer  v.  Stone  (1)  :  "  the  grandchild  born 
abroad,  whose  father  was  also  born  abroad,  being  respectively 
grandchild  and  child  of  a  man  who  was  by  the  common  law  a 
natural-born  British  subject,  would  be  himself  a  natural-born 
British  subject,  but  that  his  children,  if  born  abroad,  would  be 
aliens."  Accordingly  this  child  is  entitled  by  statute  to  all  the 
rights  of  a  natural-born  British  subject. 

The  father  has  died  leaving  property  in  France,  but  none  in 
this  country.  I  am  told  that  by  the  law  of  France  the  child  will 
be  entitled  to  a  share  of  that  property,  and  the  mother,  who  has 
survived  the  father,  will  also  be  entitled  to  some  share,  he  having 
died  intestate.  There  is  no  property  of  the  child  in  this  country. 
It  is  admitted  for  the  purpose  of  argument  that  if  the  child 
were  here  the  Court  would  appoint  guardians  other  than  the 
mother,  and  would  not  allow  the  child  to  remain  in  the  mother's 
custody;  but  it  is  said  that  the  Court  has  not  the  power  to 
appoint  guardians  of  this  child,  or,  if  it  has  the  power,  it  is  not 
a  case  in  which  it  ought  to  exercise  that  power.  Now,  whether 
it  has  the  power  or  not  seems  to  me  absolutely  beyond  contro- 
versy after  the  case  of  Hope  v.  Hope  (2).  Lord  Cranworth,  in  his 
judgment  in  that  case,  says  (3)  :  "  The  jurisdiction  of  this  Court, 
which  is  entrusted  to  the  holder  of  the  Great  Seal  as  the  repre- 
sentative of  the  Crown,  with  regard  to  the  custody  of  infants 
rests  upon  this  ground,  that  it  is  the  interest  of  the  State  and  of 
the  Sovereign  that  children  should  be  properly  brought  up  and 

(1)  22  Ch.  D.  243,  253.  (2)  4  D.  M.  &  G.  328,  345. 

.     (3)  4  D.  M.  &  G.  344. 
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C.  A.  educated;  and  according  to  the  principle  of  our  law,  the  Sovereign, 
1885  as  parens  patriw,  is  bound  to  look  to  the  maintenance  and  educa- 
jn  re  tion  (as  far  as  he  has  the  means  of  judging)  of  all  his  subjects. 
(a^Infant^  ^e  ^rs*  °LUesti°n  then  is,  whether  this  principle  applies  to  chil- 
dren born  out  of  the  allegiance  of  the  Crown  ;  and  I  confess  that 
I  do  not  entertain  any  doubt  upon  the  point,  because  the  moment 
that  it  is  established  by  statute  that  the  children  of  a  natural- 
born  father  born  out  of  the  Queen's  allegiance  are  to  all  intents 
and  purposes  to  be  treated  as  British-born  subjects,  of  course  it 
is  clear  that  one  of  the  incidents  of  a  British-born  subject  is,  that 
he  or  she  is  entitled  to  the  protection  of  the  Crown  as  parens 
patriae."  No  language  can  be  more  clear  and  emphatic.  This 
child  is  entitled  to  all  the  rights  and  privileges  of  a  British 
subject,  as  much  as  if  she  had  been  born  in  this  country,  and 
therefore  it  is  within  the  jurisdiction  of  this  Court  to  provide  for 
the  custody  and  care  of  this  child,  who  is  entitled  to  such  rights. 

But  the  argument  has  been  this :  that  as  the  child  was  born 
abroad,  the  mother,  the  widow  of  the  Englishman  whose  child 
she  was,  is,  by  the  law  of  France,  entitled  to  the  guardianship.  It 
is  said  that  possibly  there  may  be  circumstances  under  which  the 
French  Courts  would  interfere  with  that  right,  and  that  possibly 
this  might  be  a  case  for  such  interference.  But  it  is  said  that 
the  French  Courts  and  not  the  English  Courts  are  the  Courts  to 
which  the  application  should  be  made.  I  understand  the  argu- 
ment to  be  this :  that  because  by  French  law  the  mother  surviv- 
ing is  the  guardian  of  the  child,  therefore  this  Court  cannot 
interfere.  I  cannot  conceive  why  this  Court  cannot  interfere. 
If  I  were  to  say  the  Court  cannot  interfere  I  should  be  entirely 
overruling  the  decision  in  Hope  v.  Hope  (1),  which  is  as  clear  as 
words  can  be.  I  understand  the  law  to  be  absolutely  unquestion- 
able that  in  the  case  of  every  infant  entitled  to  the  rights  of  a 
British  subject  this  Court  has  complete  power  over  the  care  and 
custody  of  such  a  child  during  infancy.  Therefore  I  reject  the 
argument  that  there  is  no  jurisdiction  to  interfere. 

The  other  question  is  whether  this  is  a  case  in  which  the 
Court  in  its  discretion  will  interfere.    That  is  quite  another 
matter.    The  Lord  Chancellor  in  Hope  v.  Hope  says  distinctly 
(1)  4D.M.&  a.  328,  345. 
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that  there  may  be  many  cases  in  which  the  Court  having  com-      C.  A. 
plete  jurisdiction  may  yet  in  its  discretion  decline  to  exercise  1885 
that  jurisdiction,  and  one  of  the  most  obvious  cases  is  where  the  *jnre 
parents  of  the  child  are  abroad,  and  there  is  no  property  in  this  J^j^^J 
country ;  in  which  case,  supposing  there  were  a  conflict  between  ^ — - 

the  parents  as  to  the  care  and  custody  of  the  child,  the  order  of   

the  Court  might  very  likely  be  a  thing  which  it  would  have  no 
power  to  enforce,  and  which  therefore  in  the  exercise  of  its  discre- 
tion it  might  not  think  fit  to  make.  But  in  this  case  I  have  this 
remarkable  circumstance,  that  litigation  has  been  commenced  in 
France  for  the  very  purpose  of  determining  who  should  have  the 
custody  of  this  child,  and  the  French  Courts  have  done  precisely 
that  which  the  English  Courts  would  have  done  in  the  converse 
case — they  have  declined  to  exercise  their  jurisdiction  until  these 
Courts  have  determined  what  they  think  it  right  to  do.  If  there 
were  an  application  to  the  Courts  of  this  country  to  appoint 
guardians  of  a  child  who  was  entitled  to  the  rights  of  a  French 
subject,  and  not  a  British  subject,  and  these  Courts  were  in- 
formed that  there  was  litigation  pending  in  France  for  the  same 
purpose,  although  the  child  were  here,  the  Courts  would  most 
certainly,  unless  there  was  some  instant  need  of  interfering,  hold 
their  hands  and  say,  we  shall  await  the  decision  of  the  French 
tribunal  as  to  this  French  subject,  and  we  shall  respect  that 
decision,  and  shall  do  everything  in  our  power  to  carry  out 
that  decision  when  we  know  what  it  is.  That  is  precisely  the 
comity  which  the  French  Courts  have  in  this  very  case  intimated 
their  desire  to  exercise  with  respect  to  this  child,  who  is  not  a 
French  subject,  and  is  entitled  to  the  rights  of  an  English 
subject.  In  that  state  of  things  I  feel  that  the  Courts  in  this 
country  are  almost  invited  to  say  what  they  think  ought  to  be 
done,  and  that  removes  every  shadow  of  hesitation  which  I  might 
under  different  circumstances  have  entertained  to  exercising  this 
jurisdiction. 

Therefore  although  there  is  no  property  in  this  country  which 
I  can  lay  hold  of  to  enable  me  to  enforce  the  order  I  may  make, 
I  think  it  right  that  the  Court  should  in  a  case  in  which  it  is 
admitted  that  the  mother  is  not  a  proper  person  to  be  the  guardian, 
appoint  English  guardians  of  this  English  child ;  and  I  have  no 
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C.  A.      doubt  whatever  that  when  this  Court  has  done  that,  the  Courts  of 
1885      France  will  pay  the  respect  and  attention  to  the  orders  of  the 
English  Court  concerning  this  English  child  which,  as  I  have 
(anL£nfant)  sa^'  ^e  -^nS^sn  ^ourt«  would  pay  in  the  converse  case  with 
  respect  to  the  order  of  the  French  Courts  as  to  a  French  child 

Kay,  J.  r 

'   residing  in  this  country.    I  shall  therefore  refer  the  case  to 

Chambers  to  determine  who  are  the  proper  persons  under  the 
circumstances  to  be  appointed  guardians,  this  Court  being  ready 
and  willing  to  appoint  guardians  of  the  person  and,  if  necessary, 
of  the  estate  of  the  infant. 

W.  W.  K. 

C.  A.         From  this  judgment  the  mother  appealed.    The  appeal  was 
heard  on  the  31st  of  July,  1885. 

Hastings,  Q.C.,  and  J.  G.  Wood,  in  support  of  the  appeal,  re- 
peated the  arguments  which  had  been  addressed  to  the  Court 
below,  urging  that  the  English  Courts  ought  not  to  interfere 
with  the  guardian  by  the  law  of  France,  and  ought  not  to  make 
an  order  of  this  kind  when  there  was  in  this  country  neither 
person  against  whom  nor  property  in  respect  of  which  it  could  be  ] 
enforced,  and  where  it  might  be  disregarded  by  the  French 
Courts. 

They  also  referred  to  a  decision  of  the  French  Court  of  Cassa- 
tion on  the  13th  of  January,  1873,  in  the  case  of  Marincoiuitch, 
Sirez,  1873,  1.  13  (the  effect  of  which  was  stated  in  certain  affi- 
davits made  by  French  lawyers  in  this  matter),  and  said: — It 
appears  in  that  case  that  the  nationality  of  the  husband  was 
Austrian,  and  it  was  held  that  the  French  Courts  would  not 
suffer  any  interference  with  the  duly  appointed  French  guardian, 
so  that  if  this  Court  confirms  the  order  of  the  Court  below  there 
may  be  a  direct  conflict  between  the  Courts  of  this  country 
and  those  of  France.  They  also  cited  Wellesleij  v.  Duke  of 
Beaufort  (1). 


Macnagliten,  Q.C.,  and  Meihold,  for  the  Eesponclent : — 
[Cotton,  L.J. : — Ought  the  Court  to  make  an  order  which  it 

(1)  2  Euss.  1. 
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lias  not  the  means  of  enforcing  or  making  effectual  ?  Would  not  C.  A. 
a  declaration  answer  the  purpose  ?]  1885 


The  French  Courts  will  pay  due  regard  and  respect  to  any  In  re 
order  which  this  Court  may  make,  while  if  this  Court  made  no  (an  Infant), 
order,  but  a  declaration  only,  that  would  give  rise  to  argument  in 
the  French  Courts.  The  Appellant  has,  however,  in  an  affidavit 
made  by  her  in  this  very  matter  on  the  7th  of  February,  1885, 
submitted  to  the  jurisdiction  of  the  Court,  for  she  not  only  states 
therein  that  she  does  not  object  to  the  appointment  by  this 
Court  of  some  persons  here  as  guardians,  but  she  proposes  certain 
persons  for  the  purpose,  and  in  paragraph  12  she  says,  "  I  also 
caused  a  conseil  de  famille  to  be  held  for  the  purpose  of  appoint- 
ing a  guardian  of  the  said  infant,  but  no  appointment  took  place, 
the  Juge  de  Paix  who  presided  declaring  that  the  said  infant  was 
English,  and  therefore  under  the  jurisdiction  of  this  honourable 
Court,  in  which  decision  I  coincided." 

[Cotton,  L.J. : — Could  not  a  recital  be  put  into  the  order 
to  the  effect  that  the  mother  had  renounced  her  right  to  the 
guardianship  ?] 

We  should  have  no  objection  to  this  if  it  did  not  hamper  the 
Court. 

Eastings,  in  reply  :— 

This  affidavit  was  made  by  Mrs.  Willoughhy  at  a  time  when  she 
had  not  been  properly  advised  as  to  her  position,  and  being  made 
under  a  misapprehension,  it  would  not  be  fair  to  hold  her  to  it 
now.  She  has  since  withdrawn  any  renunciation  of  her  rights, 
and  is  at  liberty  to  raise  any  objection  she  can  to  the  making  of 
this  order. 

|Cotton,  L.J. : — 

This  is  an  appeal  from  an  order  made  by  Mr.  Justice  Kay,  ap- 
pointing guardians  of  an  infant  not  resident  in  England,  and 
whose  mother,  the  surviving  parent,  is  a  Frenchwoman,  resident 
in  France,  and  by  French  law  the  guardian  of  the  infant.  Of 
•ourse  it  is  only  under  extraordinary  circumstances  that  the 
Jourt  would  make  an  order  when  the  infant  is  not  here,  and  when 
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C.  A.      there  is  no  property  here,  and  when  the  persons  who  have  the 
1885       custody  of  the  infant  are  not  subject  to  the  jurisdiction,  as  they 
In  re      would  be  if  resident  in  this  country. 
JnLInfantJ     ^ne  case  kas  Deen  argued  on  several  grounds.    The  first  was 
that  this  Court  has  no  right  to  interfere  with  the  position  of  the 
widow,  who,  by  the  French  law,  is  the  guardian  of  this  child,  and 
that  to  do  so  would  lead  to  a  collision  with  the  French  Court. 

Now,  in  my  opinion,  this  Court  has  jurisdiction  to  appoint 
guardians  in  a  proper  case  of  any  infant  who  is  a  British  subject, 
wherever  that  infant  may  be  residing,  and  whoever  may  have  the 
custody  of  that  infant  abroad.    As  to  leading  to  a  collision  with 
the  French  Court,  in  my  opinion  no  such  collision  will  take 
place.    It  is  not  like  the  case  which  has  been  referred  to  where 
a  guardian  by  the  law  of  the  nationality  sought,  without  anything 
more,  to  interfere  with  the  rights  of  the  French  guardian,  that  is 
to  say,  with  the  rights  given  to  a  French  subject  who  was  the 
guardian  by  French  law.    But  it  is  an  application  made  to  this 
Court,  which  has  undoubtedly  jurisdiction  in  the  matter,  to  ap- 
point a  guardian  as  against  the  person  who  at  present  is,  by  law 
in  France,  the  guardian  of  the  infant.    When  the  parties  are 
all  English  and  domiciled  here,  our  Courts  exercise  that  juris- 
diction as  against  a  person  who  by  English  law  has  a  right  to 
the  guardianship.    This  Court  holds,  and  I  should  suppose  that 
every  Court  in  a  civilised  country  would  hold,  that  if  the  parti- 
cular person  on  whom  the  law  throws  the  guardianship  of  an 
infant  so  conducts  himself  that  it  is  impossible  for  him  to  be 
its  guardian,  then  it  is  the  duty  of  the  Crown  here,  or  whoever 
exercises  the  same  authority  in  a  foreign  country,  to  interfere, 
and  to  say  that  this  legal  guardianship  ought  not  to  be  abused ; 
and  if  there  is  a  probability,  from  the  facts  brought  before  the 
Court  that  the  legal  guardianship  will  be  abused  by  such  person, 
then  the  Court  will  interfere  and  appoint  guardians  of  its  own — 
in  that  sense,  but  not  otherwise,  interfering  with  the  legal  rights ; 
because,  on  behalf  of  infants,  this  Court  will,  and  ought  to  inter- 
fere with  a  legal  right  if  it  is  abused.    Therefore,  while  recog- 
nising the  position  of  this  lady  as  guardian  of  the  infant  child  by 
the  law  of  France,  of  which  country  she  is  a  subject,  and  where 
the  infant  and  she  are  both  residing,  I  think  it  is  within  the 
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power  of  this  Court,  and  that  it  is  the  duty  of  this  Court  in  C.  A. 
a  proper  case,  subject  to  what  I  shall  presently  mention,  to  1885 
interfere  and  appoint  guardians.  jn  re 

Then  it  is  said  that  this  will,  or  may,  lead  to  conflict  with  the  J^InfSt)! 
French  Courts.  In  my  opinion  there  is  no  probability  of  that. 
Apparently  the  matter  has  been  before  the  French  Courts,  and 
we  are  told  that  this  lady,  who  is  the  guardian  by  the  French  law, 
has  said  that  the  child  is  a  British  subject,  and  that  it  is  a  ques- 
tion for  the  English  Courts,  and  the  case  stood  over  in  France 
after  that  with  knowledge  of  these  proceedings.  I  may  say  that 
we  in  no  way  intend  to  overrule,  or  dictate  to,  or  interfere  with  the 
Court  in  France  in  exercising  its  jurisdiction  over  this  guardian, 
and  over  her  infant  child.  There  may  be,  and  there  are  occasion- 
ally, guardians  in  two  countries.  Where  there  is  a  guardian 
appointed  in  a  foreign  country  in  which  an  infant  is  domiciled,  if 
that  infant  comes  here,  this  Court  may,  in  a  proper  case,  appoint 
a  guardian,  but  it  would  be  wrong  for  the  Court  to  act  in  viola- 
tion of  the  wishes  of  the  guardian  appointed  by  a  Court  of  a 
foreign  nationality.  It  may,  however,  assist  and  enable  the  autho- 
rity of  the  Court  to  be  carried  into  effect  in  this  country.  I 
am  speaking  of  what  would  happen  as  regards  an  infant  in 
England.  There  is  a  case  of  Nugent  v.  Vetzera  (1),  before  Yice- 
Chancellor  Wood,  where,  there  being  an  Austrian  guardian  and  an 
English  guardian,  the  question  arose  as  regards  a  boy  who  was  at 
school  over  here,  and  the  Court,  although  not  allowing  inter- 
ference with  the  guardians  appointed  by  the  Court  of  the 
|  nationality,  still  refused  to  discharge  the  appointment  of  the 
|  English  guardians.  The  legal  guardian  by  the  French  law  does 
J  not  seek  to  say  that  her  conduct  is  such  as  to  make  it  right  for 
j  this  Court  (having  jurisdiction)  to  leave  the  infant  in  her  charge, 
and  she  is  here  appearing  before  this  Court  by  counsel.  As  she 
does  not  wish  to  justify  her  conduct,  and  does  not  seek  any  in- 
,  vestigation  into  it,  we  must  assume  that  there  are  circumstances 
I  which  would  make  it  right  for  this  Court  to  interfere,  and  to 
I  take  away  the  guardianship  from  her  if  she  were  a  guardian 
appointed  by  English  law.  Therefore,  without  desiring  in  any 
way  to  interfere  or  to  come  into  collision  with  the  French  Courts, 
it  is  right  for  us  as  the  Court  of  the  nation  to  which  the  infant 
(1)  Law  Rep.  2  Eq.  704. 
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C.  A.  belongs  to  express  an  opinion  that  under  the  circumstances, 
1885  which  are  rather  conceded  than  established  by  evidence  (for  as 
far  as  I  know  there  is  no  evidence  about  it),  this  is  a  case  where 
(InInfantJ  guar(lians  ought  to  be  appointed  of  this  infant,  especially  having 
regard  to  the  second  paragraph  of  the  affidavit  which  has  been 
filed  by  Mrs.  Willoughby.  I  think  the  proper  course  was  taken 
in  this  case  in  referring  it  to  Chambers  to  ascertain  who  were  fit 
and  proper  persons  to  be  appointed  guardians  of  this  infant. 

Before  I  go  to  the  remaining  question,  whether  we  ought  to 
abstain  from  exercising  our  jurisdiction,  because  we  cannot  enforce 
our  order,  I  will  say  a  word  about  the  affidavits  of  certain  French 
lawyers  which  have  been  filed  in  this  matter  as  to  the  French  law. 
They  refer  to  a  case  which  has  been  decided  by  the  Court  of 
Cassation,  and  somewhat  differ ;  but  when  one  comes  to  look  at 
the  case  referred  to,  in  my  opinion  that  decision  of  the  Court  of 
Cassation  is  in  no  way  contrary  to  our  view.  It  is  simply  this,  that 
a  foreign  guardian  will  not  be  recognised  as  having  by  his  mere 
appointment,  or  his  mere  position  as  foreign  guardian,  whether 
appointed  by  the  law,  or  by  an  order  of  the  Court  of  the  foreign 
country,  a  right  to  interfere  as  against  the  authority  of  the 
person  whom  the  law  of  France  has  constituted  and  appointed 
guardian ;  and  if  the  persons  whom  we  may  appoint  guardians 
seek  to  interfere,  they  will  meet  with  a  similar  decision.  It  may 
well  be  that  this  order  may  assist  the  French  Court.  It  may  well 
be  that  the  French  Court  may  give  effect — though  I  do  not  say 
they  ought  to  give  effect — to  our  order,  and  make  it  operative  by 
giving  to  the  persons  whom  the  Court  here  thinks  ought  to  be 
appointed  guardians  power  in  France  to  deal  with  the  infant  and 
the  property  there,  or  it  may,  if  it  thinks  fit,  appoint  those  persons 
guardians.  It  will  be  entirely  a  question  for  the  French  Courts. 
If  on  the  other  hand  the  French  Court  thinks  that  other  persons 
ought  to  be  appointed  guardians,  that  is  a  matter  with  which  we 
in  no  way  interfere. 

The  only  remaining  point  is  this  :  Ought  we  to  make  the  order 
when  there  is  neither  property  nor  person  here  against  whom  it 
can  be  enforced?  That  is  the  difficulty.  But  having  regard 
to  the  special  circumstances  of  this  case,  and  to  the  litigation 
that  is  going  on  in  France  as  against  the  person  whom  the  law 
of  France  has  constituted  the  legal  guardian  of  this  infant 
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I  think  it  would  be  wrong  to  refuse  to  make  an  order.    It  may      c.  A. 
assist  the  French  Court  in  determining  what  is  right  to  be  done  1885 
in  the  litigation  going  on  there,  especially  having  regard  to  the  jhre 
objection  taken  by  the  French  guardian,  and  to  the  fact  that  the  J^InfantJ 
iproceedings  in  France,  whether  by  consent  or  otherwise,  stood  over   

°  .  ...  Cotton,  L.J. 

in  order  that  there  might  be  a  decision  in  these  proceedings  in   

the  Court  of  England — the  Court  of  the  country  of  the  infant's 
nationality.    In  my  opinion  the  order  appealed  from  was  right. 

Lindley,  L.J. : — 

This  is  a  curious  case.  The  infant  is  English  by  nationality 
and  French  by  domicil.  Her  father  is  dead,  and  her  mother  is 
by  the  French  law  under  the  Code  Civil  the  guardian  of  the 
infant.  The  infant  is  not  resident  here,  and  has  no  property 
here ;  therefore  it  is  a  little  strange  that  this  Court  should  in- 
terfere by  appointing  a  guardian,  inasmuch  as  the  guardian  so 
appointed  will  have  no  authority  in  France  and  can  do  nothing 
here.  The  case  is  singular  for  these  reasons,  but  it  does  not  follow 
that  the  order  ought  not  to  be  made. 

Now  I  am  very  much  struck  with  the  affidavit  of  this  lady.  It 
would  not  be  right,  after  what  Mr.  Hastings  has  just  said,  for  this 
Court  to  pin  her  to  that,  and  say  that  she  has  submitted  to  the 
jurisdiction,  or  anything  of  that  kind.    I  think  she  is  entitled  to 
raise  every  objection  which  she  can.  But  that  affidavit  is  important 
because  she  not  only  says  in  paragraph  2  that  she  does  not  object 
to  the  appointment  of  persons  here,  but  she  proposes  in  para- 
graph 7  some  persons  to  be  appointed  by  this  Court,  and  at  the 
end  of  paragraph  12  she  says  that  the  Juge  de  Paix  who  pre- 
sided over  the  Conseil  de  Famille  declared  that  the  infant  was 
English,and  therefore  under  the  jurisdiction  of  the  English  Courts, 
ind  that  she  coincided  in  that  decision.  Well,  now,  having  taken 
that  line  it  is  a  little  singular  that  she  should  oppose  the  making 
jf  such  an  order  as  that  made  by  Mr.  Justice  Kay — a  common 
jrder  referring  it  to  Chambers  to  appoint  proper  persons  to  be 
guardians.    It  appears  to  me  that  having  regard  to  the  proceed- 
ii gs  in  the  French  Court,  and  to  the  fact,  as  I  understand  it,  that 
he  order  of  this  Court  will  assist  them,  although  of  course  it  will 
ot  bind  them,  there  is  a  reason  for  departing  from  the  usual  rule, 
Vol.  XXX.  2  B  1 
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C.  A.      which  is  against  making  an  order  which  cannot  be  enforced.  The 
1885       case  is  very  special  and  very  unusual.    I  think  Mr.  Justice  Kay 
felt  that.    The  observations  he  made  in  the  course  of  his  judgment 
Jn^InfantJ  snew  ^na^  ne         an(^  un(^er  those  very  peculiar  circumstances  I 
think  the  order  ought  to  be  made. 

In  reference  to  the  Austrian  decision,  Lord  Justice  Cotton,  has  I 
think,  given  the  true  explanation  of  it.  I  will  only  add  this,  that 
we  know  perfectly  well  that  precedents  in  France  are  not  followed 
as  precedents  are  in  England,  whether  they  are  decisions  of  the 
Court  of  Cassation,  or  any  other  tribunal.  Therefore  I  think 
the  appeal  ought  to  be  dismissed. 

Solicitors  for  Appellant :  A.  F.  &  B.  W.  Tweedie. 
Solicitor  for  ^Respondent :  F.  Bolt. 

W.  W.  K. 


c.  a.  NO  YES  v.  POLLOCK. 

1885  [1882    N.  1497.] 

PEARSON,  J. 

June  2        Mortgage — Mortgagees  in  Possession — Account  of  Bents  and  Profits — Liberty 

to  surcharge. 

C.  A. 

July  1.  The  Defendants  had  by  the  judgment  in  the  action  been  held  to  be  mort- 

  gagees  in  possession  of  certain  mortgaged  estates,  and  the  usual  accounts 

and  inquiries  as  against  mortgagees  in  possession  were  directed.  The  De- 
fendants brought  in  an  account  purporting  to  shew  their  receipts  in  respect 
of  the  rents  and  profits  of  the  mortgaged  estates,  but  which  in  fact  only 
shewed  certain  lump  sums  received  by  them  from  one  J.  H.  Blood,  then 
deceased,  their  agent. 

On  motion  by  the  Plaintiff  for  a  further  and  better  account : — 
Held,  by  Pearson,  J.,  that  the  account  was  sufficient  and  that  the  Plain- 
tiff's proper  course  was  to  surcharge  the  Defendants : — 

Held,  by  the  Court  of  Appeal  (reversing  the  decision  of  Pearson,  J.,)  that 
the  Defendants  were  bound  to  render  the  further  account,  for  that  the 
receipts  of  Blood  were  as  between  the  Plaintiff  and  the  Defendants  the 
receipts  of  the  Defendants ;  the  Defendants  were  bound  to  deliver  an  ac- 
count shewing  not  only  what  they  had  received  from  Blood  but  what  he 
had  received  from  the  tenants,  and  that  it  was  a  question  not  of  techni- 
cality but  of  substance,  for  without  the  knowledge  derived  from  such  an 
account  the  Plaintiff  would  be  unable  to  proceed  on  the  inquiry  as  to  wilful 
default,  which  was  a  matter  of  surcharge,  and  that  the  death  of  the  Defen- 
dants' agent  could  not  excuse  the  Defendants  from  this  liability. 

By  the  judgment  in  this  redemption  action  made  on  the  14th 
of  July,  1884,  it  was  declared  that  in  taking  the  accounts  there- 
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inafter  directed  the  Defendants,  as  the  trustees  of  the  London      C.  A. 
Life  Association,  were  to  be  treated  as  having  been  mortgagees  1885 
in  possession  of  certain  estates  comprised  in  the  mortgage  se-  Noyes 
curity,  being  the  estates  in  Sussex,  as  from  Michaelmas,  1869,  to 
the  3rd  of  August,  1878. 

And  the  judgment  directed  (1.)  an  account  to  be  taken  of  what 
was  due  to  the  Defendants  for  principal,  interest,  and  costs;  (2.)  An 
account  of  the  rents  and  profits  of  the  hereditaments  comprised 
in  the  several  mortgage  securities  received  by  the  Defendants  as 
such  trustees  or  by  any  other  person  or  persons  by  the  order  or 
for  the  use  of  the  said  Defendants  or  any  of  them  or  of  the  asso- 
ciation, or  which,  without  the  wilful  default  of  the  said  Defendants 
or  any  of  them,  might  have  been  so  received ;  (3.)  A  statement 
whether  any  and  what  parts  of  the  hereditaments  comprised  in 
the  said  mortgages  have  been  sold,  and  if  so,  by  whom  and  for 
what  sums  of  money,  and  by  whom  the  purchase-moneys  had  been 
received  and  how  the  same  had  been  applied. 

On  the  3rd  of  March,  1885,  the  Defendants  brought  in  an 
account  and  statement  of  sales,  which,  however,  were  objected  to 
as  insufficient,  and  by  a  four-day  order,  made  in  Chambers  on  the 
22nd  of  April,  1885,  they  were  directed  to  bring  in  a  further  and 
better  account  of  the  rents  and  profits  received  by  them  or  by  or 
for  their  order  or  use,  and  the  order  went  on  (through  some 
mistake)  to  direct  an  account  to  be  left  by  them  of  that  which 
but  for  their  wilful  default  might  have  been  so  received.  A 
further  account  and  statement  called  account  B  was  brought  in 
on  the  14th  of  May,  1885. 

The  Plaintiff  objected  that  account  B  was  still  insufficient  as 
regarded  the  Sussex  estates,  inasmuch  as  as  it  did  not  shew  the 
jsums  actually  received  by  the  Defendants'  agents  from  the  dif- 
iferent  tenants,  or  the  application  of  the  sums,  but  merely  gave 
lump  sums  as  received  by  the  Defendants  from  one  J".  H.  Blood, 
jwho  by  the  judgment  had  been  declared  to  be  their  agent,  and 
by  his  successor,  E.  Drawbridge,  e.g.,  "  2  June,  1870.  J.  H.  Blood, 
;:ent  Sussex,  £591  7s.  lOd."  "  7  May,  1873.  J.  H.  Blood,  rent 
Sussex,  £400."  "1876.  Dec.  13,  E.  Drawbridge,  rents  Sussex, 
S202  6d"  The  Plaintiff  also  objected  to  the  statement  of  sales 
p  the  ground  that  while  it  shewed  the  premises  sold,  and  the 
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C.  A.  purchasers,  and  the  purchase-money,  it  in  no  instance  gave  the 
1885  dates. 

No^s  The  Plaintiff  accordingly,  on  the  19th  of  May,  1885,  took  out 
a  summons  before  Mr.  Justice  Pearson  for  a  four-day  order  that 
the  Defendants  might  put  in  a  further  and  better  account  and 
statement  verified  by  affidavit. 

The  secretary  of  the  association  by  his  affidavit  of  the  13th  of 
May,  1885,  deposed  that  the  Defendants  did  not,  till  the  date  of 
the  judgment  in  the  action,  consider  that  they  were  mortgagees 
in  possession,  and  stated  that  the  person  from  whom  the  sums 
representing  the  accounts  of  the  Sussex  estates  were  received  by 
the  association  was  J.  H.  Blood,  who  when  sending  such  receipts 
did  not  render  an  account  shewing  'how  each  remittance  was 
arrived  at,  and  under  the  circumstances  was  not  required  to  do 
so ;  that  he  had  died  before  the  institution  of  the  action,  and  that 
the  Defendants  could  not  therefore  ascertain  from  him  the  par- 
ticulars relating  to  such  rents,  and  up  to  that  time  had  been 
unable  to  ascertain  such  particulars  from  any  other  person.  It 
did  not  appear,  however,  that  the  Defendants  had  taken  any 
steps  to  get  further  information. 

The  summons  came  on  by  way  of  motion  before  Mr.  Justice 
Pearson  on  the  2nd  of  June,  1885. 

Higgins,  Q.C.,  and  Latham,  for  the  Plaintiff. 

Stirling,  for  the  Defendants,  offered  to  supply  a  statement  of, 
the  dates  when  any  parts  of  the  hereditaments  comprised  in  the  j 
mortgages  were  sold,  and  when  the  purchase-moneys  were  re- 
ceived. 

Peaeson,  J. : — 

The  principal  object,  or  one  of  the  principal  objects,  of  this 
action  was  to  determine  on  what  terms  the  London  Life  Associa- 
tion were  to  be  redeemed,  and  to  have  the  accounts  taken  as 
against  them  to  ascertain  v.hether  or  not  they  had  been  paid  off, 
or  whether  any  or  what  amount  was  still  due  to  them  in  respect 
of  their  mortgages  upon  certain  properties  in  Sussex  and  else- 
where. 
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The  contention  before  rne  on  one  side  was  that  the  Defendants      C.  A. 
,!    were,  and  on  the  other  that  they  were  not,  to  be  treated  as  mort-  1885 
I  gagees  in  possession.    I  came  to  the  conclusion  that,  with  regard  noyes 
m  to  the  Sussex  estates  they  were  to*  be  treated  for  certain  periods  PoLloCk. 
as  mortgagees  in  possession.    That  being  so  the  usual  accounts  Pe^^".j 

v    were  directed  as  against  mortgagees  in  possession.   

The  case  was  this  :  The  real  question  was  whether  Mr.  Blood, 
.    who  is  now  dead,  was  at  a  particular  time  to  be  considered  as 
I  having  acted  as  agent  for  the  tenant  for  life  and  received  the 
rents  on  his  account,  or  whether  he  ought  to  be  deemed  to  have 
\  acted  then  as  agent  for  the  association  and  to  have  received  the 
j  rents  on  their  behalf.    If  the  latter  was  the  truth  then  the  De- 
i  \  fendants  were  mortgagees  in  possession,  and  the  Court  arrived  at 
that  conclusion.   Accordingly  an  account  has  been  ordered  to  be 
j  taken  against  them  of  all  the  rents  and  profits  of  the  heredita- 
ments comprised  in  their  mortgage  security  received  by  them 
or  by  any  person  or  persons  by  their  order  or  for  their  use — 
reading  the  order  shortly.    To  suppose  that  they  are  upon  this 
four-day  order  to  render  an  account  of  all  the  rents  and  profits 
which  without  their  wilful  default  they  might  have  received 
would  be  laying  down  a  rule  which  to  my  mind  is  novel  and  in 
most  cases  would  be  highly  absurd.   Mr.  Blood  having  been  deter- 
mined to  be  their  agent,  it  turns  out  that  they  had  received  from 
him  from  time  to  time  sums — I  may  say  en  masse — not  sums 
divided  between  the  rents  of  different  tenants  naming  them — 
but  the  total  which  he  had  in  his  hands  to  pay  over  to  them, 
whether  paid  yearly,  half-yearly,  or  quarterly,  I  know  not.  With 
these  sums,  they  have  charged  themselves,  and  to  my  mind, 
having  taken  in  the  accounts,  they  have  rendered  the  account 
which  they  were  ordered  to  render. 

It  is  said  that  they  might  get  from  Mr.  Blood's  representatives, 
ov  from  persons  who  acted  as  solicitors  for  a  Mr.  Drawbridge,  who 
bn  Mr.  Blood's  behalf  received  the  rents  directly  from  the  tenants, 
some  further  account.  If  they  can  I  do  not  know  why  the  Plain- 
biff  should  not  be  able  to  get  them.  The  Plaintiff  is  the  widow 
pf  the  tenant  for  life,  and  her  only  interest  is  a  rent-charge  by 
vay  of  jointure,  but  all  her  family  are  as  much  interested  in  the 
u-operty  as  the  Plaintiff  is,  and  I  should  imagine  that  the  family 
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would  know  everything  about  the  tenant's  property  and  the 
rents  they  ought  to  have  paid  much  better  than  the  association. 
The  Plaintiff  is  at  present  entitled  to  surcharge  the  association 
with  any  amount  of  rents  which  the  tenants  ought  to  have  paid, 
and  which  if  paid  would  have  exceeded  the  £591,  to  take  one 
figure  in  the  account  which  they  admit  they  have  received  in  a 
particular  year,  and  if  they  could  shew  that  the  tenants  owed 
more  rent  at  that  time,  and  ought  not  to  have  been  excused  from 
paying  more  rent — that  would  be  a  fair  item  of  surcharge  from 
which  the  association  would  have  to  discharge  themselves  as  best 
they  could.  I  think  therefore  that  the  account  rendered  is  the 
proper  account,  and,  as  I  have  said,  they  cannot  be  asked  to  render 
an  account  of  rents  and  profits  which  without  their  wilful  default 
they  might  have  received. 

The  four-day  order  should  not  have  been  made  in  that  form, 
and  I  decline  to  act  on  that  part  of  it  now  although  more  than 
twenty-one  days  have  passed  since  the  date  of  the  order.  That 
was  the  proper  duty  of  the  surcharge,  and  what  is  directed  by  the 
judgment  is  not  that  they  shall  render  an  account,  but  that  an 
account  shall  be  taken,  so  that  if  the  parties  seeking  to  redeem 
have  a  case  for  a  surcharge  they  may  make  it. 

The  other  part  of  the  case  relates  to  the  times  at  which  certain 
moneys  arising  from  the  sale  of  certain  properties  which  were 
sold  were  received.  The  inquiry  says  nothing  as  to  the  time  at 
which  these  sale-moneys  were  received.  I  am  surprised  to  rind 
that  the  order,  following  the  common  form,  does  not  contain 
that,  but  Mr.  Stirling  on  behalf  of  the  association  offers  to  give 
an  account  shewing  at  what  times  they  were  received. 

The  motion  was  dismissed  with  costs. 

The  judgment  finding  the  Defendants  mortgagees  in  posses- 
sion was  under  appeal. 

The  Plaintiff  appealed  from  this  dismissal.  The  appeal  was 
heard  on  the  1st  of  July,  1885. 

Higgins,  Q.C.,  and  Latham,  for  the  Appellant : — 
The  further  account  delivered  by  the  Defendants  does  not 
satisfy  the  order  of  the  22nd  of  April  so  far  as  regards  the  8m 
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estates.  It  does  not  shew  what  their  agents  received  or  from 
whom,  but  only  lump  sums  which  they  have  received  from  their 
own  agents.  As  between  the  Plaintiff  and  the  Defendants  the 
receipts  of  the  agents  are  the  Defendants'  own  receipts.  The 
Plaintiff  cannot  surcharge,  before  ascertaining  what  the  agents 
have  received,  and  this  information  would  not  be  afforded  to  the 
Plaintiff. 

Then  the  account  of  sales  does  not  give  any  dates.  The 
Defendants  say  that  the  inquiry  in  the  order  does  not  mention 
dates,  but  the  usual  form  of  order  does  not :  Seton  on  Decrees  (1)  ; 
dates  are  involved  in  the  very  idea  of  an  account. 

Stirling  {Bigly,  Q.C.,  with  him)  for  the  Defendants  : — 

An  account  no  doubt  does  require  the  dates  to  be  mentioned, 
but  this  is  not  an  account,  but  a  special  kind  of  inquiry,  which 
the  Defendants  have  strictly  complied  with.  However,  we  have 
no  objection  to  inserting  the  dates. 

As  to  the  receipts,  so  long  as  the  judgment  in  this  action 
which  is  now  under  appeal  stands,  the  Defendants  must  be  treated 
as  mortgagees  in  possession,  and  the  receipts  of  the  agents  must  be 
treated  as  ours,  but  the  proper  course  is  for  the  Plaintiff  to  sur- 
charge us  and  not  to  compel  us  to  render  an  account  which  will 
make  us  liable  for  everything  that  may  be  shewn  to  have  been 
received  by  either  of  our  agents,  and  necessitates  our  proving 
strictly  every  item  of  discharge.  The  judgment  does  not  bind 
Blood,  and  in  all  probability  the  account  desired  will  involve  us 
in  litigation  with  his  representatives. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Pearson 
refusing  to  order  the  Defendants,  who  have  been  adjudged  to 
be  mortgagees  in  possession,  to  give  further  and  better  accounts 
of  the  rents  and  profits  of  the  mortgaged  property  received  by 
them  or  for  their  use. 

An  order  was  made  in  the  action  on  the  22nd  of  April  requiring 
the  Defendants,  as  trustees  of  the  London  Life  Association,  to 
deliver  an  account  as  mortgagees  in  possession  of  the  rents  and 
(1)  4th  Ed.  p.  1068. 
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C.  A.      profits  of  the  mortgaged  property  received  by  them  or  by  any 
1885       person  or  persons  for  their  order  or  for  their  use.    And  the  order 
went  on  to  require  accounts  based  on  the  footing  of  wilful 
Pollock     default.    My  view  is  that  these  latter  words  were  introduced  per 
• —       incuriam,  and  that  the  account  should  be  limited  to  what  has 

Cotton,  L.J. 

  been  received  by  them  or  their  agents.    What  they  have  done  is 

this :  There  are  estates  in  Sussex  of  which  the  Defendants  have 
been  held  to  be  mortgagees  in  possession,  and  it  has  also  been 
held  that  Blood,  the  solicitor  who  received  the  rents,  was  their 
agent. 

It  is  no  doubt  quite  true  that  as  between  Blood  and  the  Defen- 
dants the  Defendants  have  received  only  what  they  have  received 
from  Blood,  but  as  between  themselves  and  the  Plaintiff  they 
must  be  treated  as  having  received  everything  which  was  received 
by  their  agent,  and  they  must  accordingly  give  an  account  not 
only  of  what  Blood  has  handed  over  to  them  but  of  what  he  has 
received  from  the  tenants.  This  is  no  mere  technicality,  for  the 
Plaintiff,  unless  she  obtains  an  account  of  what  Blood  received 
and  from  what  tenants  he  received  it,  has  not  got  the  materials 
which  would  enable  her  to  surcharge  the  Defendants  with  that 
which  they  or  their  agents  ought  to  have  received,  and  which  is  a 
proper  subject  for  surcharge.  This  account  is  wrong.  The  Plain- 
tiff is  entitled  to  ask  the  Defendants  what  Blood,  acting  on  their 
behalf,  received  and  from  whom  ?    And  that  they  must  set  out. 

It  is  said  that  Blood  is  dead,  and  that  the  Defendants  may 
accordingly  be  unable  to  obtain  such  an  account  without  action. 
The  Court  has  nothing  to  do  with  that.  The  Defendants  are 
entitled  to  require  accounts  from  their  own  agent,  and  we  cannot 
suppose  that  the  son  of  their  late  agent  and  his  successor  in 
business  will  resist  their  application  for  an  account  which,  as 
executor  of  his  father,  he  is  in  duty  bound  to  render.  The  same 
observations  apply  of  course  to  the  receipts  of  Drawbridge.  It 
will  be  for  the  Plaintiff  when  the  further  account  is  put  in  to 
question  it,  and  contend  that  the  Defendants  should  have  received 
more,  and,  if  she  desires  so  to  do,  to  surcharge  them  with  that. 

We  must  treat  the  judgment  which  has  been  delivered  in  this 
action  for  the  present  purpose  as  binding ;  no  stay  of  proceedings 
has  been  directed,  and  so  we  must  allow  the  Defendants  only  a 
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reasonable  time,  which  we  place  at  one  month,  within  which  to      c.  A. 
obtain  the  necessary  information.    Mr.  Justice  Pearson,  deciding  1885 
contrary  to  our  view,  ordered  the  Plaintiff  to  pay  the  costs.  That 
I  think  is  wrong.    The  Defendants  are  in  fact  seeking  to  evade  PoL^OCK 
the  decision  which  treats  them  as  mortgagees  in  possession 
and  their  agents'  receipts  as  their  own.    That  they  have  no  right 
to  do,  and  they  must  bear  the  costs  of  this  application  both  here 
and  below. 

Lindley,  L.J. : — 

I  am  of  the  same  opinion.    The  question  as  to  receipts  is  one 
of  importance — a  question  of  principle.    It  appears  obvious  that 
the  mortgagees  must  account  for  what  they  have  received  from 
the  tenants  and  occupiers  of  the  land,  of  which  by  the  decision 
they  have  been  held  to  be  in  possession,  and  everything  that 
their  agent  has  received  they  have  received — everything  which 
they  have  received  by  their  agent  is  an  item  for  which  they 
are  liable  to  account.    Two  persons  seem  to  have  acted  for  them 
as  their  agents,  Blood  and  Drawbridge.    [His  Lordship  briefly 
detailed  the  facts  and  proceeded — ]    The  Defendants  say  they 
cannot  obtain  the  information  which  the  Plaintiff  requires ;  but 
they  have  really  taken  no  steps  whatever  to  obtain  from  Blood's 
\  son  and  successor  any  further  accounts.   They  cannot  escape  from 
their  liability  by  saying  "  We  give  you  an  account  of  what  we 
I  received  from  Blood"    The  same  remarks  apply  to  Drawbridge. 
If  they  find  any  difficulty  in  obtaining  the  further  information 
they  must  apply  for  further  time  within  which  to  bring  in  the 
accounts.    It  may  possibly  be  that  an  action  may  be  necessary, 
but  with  that  the  Plaintiff  has  nothing  to  do. 

Fry,  L.J.  :— 

I  cannot  agree  with  Mr.  Justice  Pearson  in  this  case.  It  appears 
ito  me  that  the  Defendants  were  bound  to  treat  the  receipts  of 
Blood  and  Drawbridge  as  their  own  receipts.  They  ought  there- 
fore to  have  accounted  for  the  moneys  received  by  these  two 
agents.  It  seems  to  me  that  the  Defendants  in  making  out  their 
accounts  endeavoured  to  take  their  stand  upon  the  same  ground 
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C.  A,  on  which  they  failed  at  the  trial,  viz.,  that  they  were  not  mort- 
1885       gagees  in  possession  and  that  Mr.  Blood  was  not  their  agent. 

The  order  suggested  by  Lord  Justice  Cotton,  I  consider  the 
proper  order  to  make ;  one  month  will  give  them  ample  time  to 
obtain  the  information  required. 

Solicitors:  Walters,  Deverell,  &  Co.;  Druces,  Jackson,  &  Attlee. 

M.  W. 


NOYJ-  s 

Pollock, 


c.a.  in  re  MOODY  AND  YATES'  CONTKACT. 

Vendor  and  Purchaser — Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
July  9.  Vict.  c.  41),  s.  3,  sub-ss.  4,  6 — Peppercorn  Pent — Evidence  of  Title. 

The  Conveyancing  and  Lavj  of  Property  Act,  1881,  s.  3,  sub-s.  4,  does 
not  apply  to  a  peppercorn  rent,  so  as  by  the  production  of  a  receipt  for  a 
peppercorn  to  relieve  the  vendors  of  a  building  lease  from  the  obligation  of 
shewing,  that  the  covenants  with  their  lessor  (to  finish  the  house  within 

 months  to  the  satisfaction  of  the  lessor's  surveyor),  have  been  duly 

performed  and  observed. 

The  certificate  of  the  lessor's  surveyor  that  the  house  has  been  finished 
to  his  satisfaction,  is  not  a  "  certificate  "  or  "  evidence  "  within  sect.  3, 
sub-sect.  6,  the  expense  of  obtaining  which  must  be  borne  by  the  purchaser, 
but  it  is  part  of  the  title  itself. 

Decision  of  Chitty,  J.,  affirmed. 

Appeal  of  Moody  and  Highett  from  a  decision  of  Mr.  Justice 
Chitty.  The  facts  of  the  case  are  set  forth  in  the  report  of  the 
hearing  before  him  (1),  and  here  it  is  necessary  to  give  only  the 
following  short  statement  of  them. 

A  house  had  been  demised  to  Moody  and  Highett  for  a  term  of 
ninety  years  from  the  25th  of  December,  1881,  at  the  yearly  rent, 
until  the  29th  of  September,  1884,  of  a  peppercorn,  and  during 
the  residue  of  the  term  of  £7  payable  quarterly ;  the  first  quarterly 
payment  on  the  25th  of  December,  1884.  And  the  lease  contained 
a  covenant  by  the  lessees  to  finish  fit  for  habitation  within  six 
calendar  months  from  the  date  thereof  at  their  own  cost  the  house 
with  proper  boundary  walls  or  fences  and  drains  to  the  satisfac- 
tion of  the  surveyor  for  the  time  being  of  the  lessors,  and  with 
all  necessary  fixtures  and  fastenings  to  the  same.  In  April,  1884, 

(1)  28  Ch.  D.  661. 
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Yates  agreed  to  buy  this  house  of  Moody  and  Highett,  and  in  his 
requisitions  on  the  title  the  purchaser  required  the  certificate  of 
the  lessors'  surveyor,  that  the  premises  had  been  completed  to  his 
satisfaction  in  accordance  with  the  covenant  in  the  lease,  to  be 
produced  and  handed  over  on  completion.  The  vendors  in  reply 
offered  to  obtain  the  certificate  at  the  purchaser's  expense  and  also 
a  receipt  for  a  peppercorn  ;  the  vendor  insisted  on  the  certificate 
of  the  lessors'  surveyor  being  handed  over  to  him  free  of  expense. 
The  vendors  having  taken  out  a  summons  in  Chambers  under  the 
Vendor  and  Purchaser  Act,  1874,  for  the  purpose  of  obtaining  a 
declaration  that  a  good  title  had  been  shewn,  it  was  adjourned 
into  Court ;  and  Mr.  Justice  Chitty  there  decided  in  favour  of  the 
purchaser  and  dismissed  the  vendors'  application.  They  appealed, 
as  has  been  already  stated. 

Robinson,  Q.C.,  and  Spence,  for  the  vendors : — 

The  handing  over  of  a  peppercorn  is  a  payment  of  rent  within 
the  meaning  of  sect.  3,  sub-sect.  4  of  the  Conveyancing  and  Law 
of  Property  Act,  1881.  The  meaning  assigned  to  the  word  "  rent " 
in  sect.  2,  sub-sect.  9,  is  very  wide  and  will  include  a  peppercorn 
rent.  Sect.  65  also  throws  light  on  the  present  case :  a  pepper- 
corn is  there  treated  as  a  "rent"  in  the  ordinary  sense  of  the 
word. 

[Fey,  L.J. : — Surely  the  language  of  that  section  is  against  the 
argument  for  the  vendors.  Can  a  peppercorn  be  paid?  The 
word  "  paid  "  implies  something  of  money's  worth.] 

A  heriot  due  by  custom  is  said  to  be  "  paid,"  although  it  may 
be  a  horse  or  an  ox. 

Then  if  it  be  necessary  to  procure  a  certificate  from  the  lessors' 
surveyor  that  the  covenant  has  been  complied  with,  the  purchaser 
must  pay  the  cost :  sect.  3,  sub-sect.  6,  clearly  applies. 

[Fry,  L.J. : — It  was  held  upon  appeal  to  this  Court  in  the 
case  of  In  re  Johnson  and  Tustin  (1),  reversing  the  decision  of 
Mr.  Justice  Pearson,  that  sub-sect.  6  applies  only  where  a  proper 
abstract  of  title  has  been  furnished  ;  that  enactment  assumes  the 
existence  of  a  proper  abstract.    Moreover,  is  not  the  surveyor's 

(1)  30  Ch.  D.  42. 
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C.  A.  certificate  part  of  the  vendors'  title  ?  It  is  something  to  be 
1885      "created  "  not  "procured."] 


Contract. 


In  re  If  this  Court  decides  against  the  appeal,  it  will  be  necessary 
and  Yates'  in  every  abstract  of  title  upon  the  sale  of  a  lease  to  state  the 
payment  of  the  rent,  in  order  to  shew  that  the  lease  has  not  been 
forfeited.  Moreover  in  sect.  65  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  the  word  "  payable  "  seems  to  be  used  with 
respect  to  a  peppercorn  rent. 

[Fey,  L.J. : — Even  if  that  is  so,  I  am  not  convinced  that  because 
a  word  is  used  inaccurately  in  one  section  of  a  statute,  it  must  be 
assumed  to  have  been  used  inaccurately  when  it  occurs  in  another 
section  of  the  same  statute.] 

P.  F.  Wheeler,  for  the  purchaser,  was  directed  to  confine  his 
argument  to  the  question,  whether  the  vendors  were  bound  at 
their  own  cost  to  obtain  a  certificate  of  the  surveyor's  satisfac- 
tion : — 

The  satisfaction  of  the  surveyor  is  necessary  to  enable  the 
vendors  to  convey  a  good  title  ;  without  it  their  title  would  be 
bad  ;  therefore  the  certificate  of  his  satisfaction  must  be  obtained 
by  them  in  order  that  a  good  title  may  be  vested  in  the  pur- 
chaser.   Sect.  3,  sub-sect.  6,  does  not  apply. 

Robinson,  in  reply. 

Brett,  M.R.  :— 

The  first  point  is  whether  the  production  of  a  writing  shewing 
that  a  peppercorn  has  been  handed  over  is  the  "  production  of 
the  receipt  for  the  last  payment  due  for  rent  under  the  lease,'7 
within  the  meaning  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  s.  3,  sub-s.  4.  I  think  that  it  is  not.  A  peppercorn  is  very 
seldom  handed  over  except  under  the  stress  of  a  case  like  this ; 
and  when  it  is  handed  over,  it  is  not  the  payment  of  rent  due 
under  a  lease  ;  and  the  writing  shewing  that  it  has  been  handed 
over,  is  not  a  receipt  for  the  payment  of  rent.  But  I  must  go 
further  and  say  whenever  a  rent  in  kind  is  reserved, — such  as  the 
delivery  to  the  landlord  in  an  agricultural  lease  of  a  portion  of 
the  crops  of  hay,  or  in  a  mining  lease  of  a  part  of  the  coals  or 
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minerals  won  from  the  soil — although  it  is  a  real  rent,  it  does  not  C.  A. 
fall  within  the  statute,  which  applies  only  where  there  is  a  pay-  1885 
inent  in  money.  In  other  cases,  such  as  ■  those  which  I  have  jn  re 
mentioned,  rent  is  yielded  or  rendered,  not  paid.  an^Yates' 

That  view  of  the  construction  of  the  statute  drives  me  to  con-  Contkact. 
sider,  whether  the  title  and  the  evidence  of  it  have  been  properly  Brett,  m.e. 
dealt  with.  The  value  of  the  lease  depended  upon  the  question 
whether  a  certain  covenant  had  been  fulfilled :  that  covenant 
was  that  the  house  should  be  finished  fit  for  habitation  to  the 
satisfaction  of  the  lessors'  surveyor.  It  is  necessary  to  consider 
the  meaning  of  a  covenant  of  that  kind  which  must  be  performed 
in  order  that  the  lease  may  be  valid.  The  covenant  does  not 
refer  to  the  satisfaction  of  the  surveyor  in  his  own  mind,  but  it 
means  his  expressed  satisfaction.  That  being  so,  it  was  necessary 
that  the  vendors  should  state  that  the  expressed  satisfaction  of 
the  surveyor  had  been  obtained.  But  it  is  not  stated,  and  there- 
fore I  think  that  the  vendors'  title  was  bad.  The  objection  is  taken 
by  the  purchaser  in  a  form  which  admits  of  two  constructions  :  the 
one  construction  is  that  no  expressed  satisfaction  of  the  surveyor 
having  been  procured  the  vendors  have  not  obtained  what  is  a 
necessary  part  of  their  title :  the  other  is  that  the  cost  of  pro- 
curing the  surveyor's  certificate  ought  not  to  be  borne  by  the 
purchaser.  When  I  look  at  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  3,  sub-s.  6,  it  seems  to  me  not  to  apply  to  a 
case  like  this.  The  expression  of  the  satisfaction  of  the  surveyor 
is  part  of  the  title ;  an  outward  expression  is  substantially  the 
only  mode  in  which  it  can  be  shewn,  that  the  satisfaction  of  the 
surveyor  really  exists  ;  it  is  part  of,  and  not  merely  evidence  of, 
the  title  itself,  and  therefore  the  certificate  of  the  surveyor's 
satisfaction  does  not  fall  within  sub-sect.  6,  which  refers  only  to 
certificates  being  evidence  of  title,  and  not  to  certificates  being 
part  of  the  title  itself. 

I  think  that  the  judgment  of  Mr.  Justice  Chitty  must  be 
affirmed. 

Baggallay,  L. J. : — 

I  am  of  the  same  opinion.  In  April,  1884,  Yates  agreed  to 
buy  a  small  house :  Moody  and  Highett,  the  vendors,  held  the 
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C.  A.  house  upon  a  lease  at  the  yearly  rent  of  a  peppercorn  up  to  the 
1885  29th  of  September,  1884,  and  afterwards  of  £7  payable  quarterly  : 
In  re  but  the  lease  contained  a  covenant  by  the  lessees  to  finish  the 
and  Yates'  n°use  f°r  habitation  to  the  satisfaction  of  the  surveyor  of  the 
Contract,  lessors.  The  performance  of  that  covenant  was  a  condition  pre- 
Baggaiiay,  l.j.  cedent  to  the  acquisition  of  the  property  by  the  vendors,  and 
without  it  they  could  not  lawfully  convey  it.  I  agree  with  the 
Master  of  the  Eolls  that  the  satisfaction  of  the  surveyor  must  be 
expressed  in  some  form,  it  might  be  in  some  form  of  writing  ;  and 
I  think  that  a  written  certificate  of  satisfaction  ought  to  have 
been  procured.  Probably  the  lessors  would  have  a  right  of  re- 
entry if  the  covenant  to  complete  has  not  been  complied  with, 
and  the  lease  would  be  liable  to  determine  ;  and  there  is  nothing 
to  shew  that  the  lessors'  surveyor  is  satisfied.  I  think  it  ought 
to  have  been  stated  in  the  abstract  that  the  house  had  been  com- 
pleted to  the  satisfaction  of  the  surveyor.  The  purchaser  insisted 
that  a  certificate  should  be  procured ;  the  vendors  were  willing 
to  procure  a  certificate  at  his  expense ;  but  that  is  a  document 
which  ought  to  have  been  in  their  possession.  It  is  true  that 
there  is  no  magic  in  the  form  of  the  certificate  ;  but  it  is  part  of 
their  title  and  without  it  they  cannot  effectually  convey  to  the 
purchaser.  I  need  not  repeat  what  has  been  said  by  the  Master 
of  the  Eolls,  and  it  will  be  sufficient  to  say  that  in  my  opinion 
the  handing  over  of  a  peppercorn  would  not  be  the  "payment  of 
rent  within  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  3, 
sub-s.  4.  As  to  the  point  taken  with  regard  to  sub-sect.  6,  it  is 
to  be  recollected  that  this  certificate  is  an  expression  of  an 
opinion  and  is  part  of  the  title ;  the  enactment  cited  refers  to 
certificates  of  baptism,  birth,  or  burial,  and  of  matters  of  a  similar 
nature ;  and  I  go  further  and  am  prepared  to  hold  that  if  any 
document  in  writing  forms  part  of  the  title  to  property,  it  does 
not  fall  within  sub-sect.  6. 

I  think  that  the  judgment  of  Mr.  Justice  Chitty  was  right,  and 
that  this  appeal  must  be  dismissed. 

Fry,  L.J.  :— 

I  am  of  the  same  opinion.    I  think  that  the  rendering  of  a 
peppercorn  is  not  a  payment  of  rent  within  sect.  3,  sub-sect.  4- 
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It  may  be  said  that  if  this  construction  is  to  prevail,  we  must  hold      C.  A. 
that  even  a  rendering  of  a  substantial  portion  of  the  produce  under  J885 
a  lease  of  mines  would  not  be  within  that  enactment ;  but  I  see      jn  re 
no  difficulty  in  that,  because  the  result  would  be  simply  to  leave  jj£  Yates' 
the  effect  of  such  a  render  to  the  old  law.  At  all  events  it  is  clear  Contkact. 
to  me  that  the  rendering  of  a  peppercorn  is  not  a  payment  of  rent  1  Fry,  l.j. 
within  the  meaning  of  the  enactment. 

Another  point  raised  was  more  difficult;  but  it  seems  to  me 
that  the  vendors  were  bound  to  state  the  expressed  approval  of 
the  lessors'  surveyor  as  part  of  their  title.  I  think  that  the 
approval  of  the  surveyor  within  his  own  breast  goes  for  nothing : 
it  is  not  such  a  fulfilment  of  the  covenant  as  could  be  alleged 
against  a  purchaser.  There  is  nothing  from  which  an  approval 
can  be  implied.  Suppose  that  the  lease  had  been  sold  after  the 
rent  had  been  paid  for  a  series  of  years  ;  in  that  case  I  think  that 
the  approval  would  have  been  implied,  and  I  do  not  understand 
the  Master  of  the  Rolls  to  have  laid  down  that  in  a  case  like  that 
an  express  approval  would  be  necessary.  But  in  the  present  case 
a  very  short  time  had  elapsed  since  the  lease  was  granted,  and  I 
think  that  the  vendors  were  bound  to  shew  the  expressed  satisfac- 
tion of  the  surveyor.  I  think  that  the  abstract  was  not  sufficient ; 
and  I  adhere  to  the  opinion  which  I  expressed  in  the  case  of  In  re 
Johnson  and  Tustin  (1),  that  sect.  3,  sub-sect.  6,  assumes  that  a 
proper  abstract  has  been  delivered :  in  the  present  case  the  ap- 
proval of  the  lessors'  surveyor  is  not  merely  a  matter  of  evidence  ; 
the  expression  of  the  approval  and  the  evidence  of  that  expression 
are  required,  and  this  certificate  is  both.  The  certificate  of  the 
surveyor's  approval  is  not  like  a  certificate  of  a  pre-existing  fact, 
such  as  a  birth,  a  marriage,  or  a  death;  but  it  is  the  fact  itself, 
and  forms  part  of  the  vendors'  title,  which  must  be  procured  at 
their  expense. 

Solicitors:  E.  Dean,  for  S.  G.  Edridge,  Croydon-,  Pedleij  & 
Bartlett. 

(1)  30  Ch.  D.  42. 

J.  E.  H. 
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OA.  NEWHAVEN  LOCAL  BOAKD  v.  NEWHAVEN  SCHOOL 
1885  BOAED. 

PEARSON,J. 

June  12.  ^1885    N.  531.] 

C.  A.       Public  Health  Act,  1875  (38  &  39  Vict  c.  55),  88.  155,  158;  Sched.  I.,  rr.  2,  9  ; 
July  15,  16.  Sched.  II.,  Part  I,  r.  65  ;  Part  II.f  r.  2  [Revised  Ed.  Statutes,  vol.  xviu 

pp.  568,  569,  628,  636,  638J — Quorum — Casual  Vacancy — Lapse  of  Board 
• — Informality — Building  Line — Acquiescence. 


Seven  members  of  a  local  board  constituted  under  the  Public  Health  Act, 
1875,  and  consisting  of  nine  members,  resigned,  so  that  the  quorum  of 
three  required  by  Sched.  L,  r.  2,  was  not  left.  The  two  remaining  members 
proceeded  to  fill  up  the  vacancies.  The  board  as  thus  constituted  pre- 
scribed a  building  line  under  sect.  155  of  the  Act : — 

Held,  by  Pearson,  J.,  that,  as  the  resignations  reduced  the  number  of 
members  to  less  than  a  quorum,  the  board  had  lapsed,  that  the  two 
remaining  members  could  not  fill  up  the  vacancies,  that  there  was  therefore 
no  board,  that  the  building  line  was  therefore  not  well  prescribed,  and 
that  Sched.  L,  rule  9,  to  the  Act  did  not  cure  the  defect. 

Held,  by  the  Court  of  Appeal,  that  the  filling  up  of  vacancies  was 
"  business  "  within  the  meaning  of  Sched.  I.,  rule  2,  that  the  two  members 
were  not  competent  to  transact  it,  and  that  the  new  members  therefore 
were  not  duly  elected,  but  that  by  Sched.  L,  rule  9,  the  objection  to  the 
building  line,  founded  on  the  fact  that  some  of  the  members  of  the  board 
were  not  duly  elected,  was  removed. 

The  Defendants  being  about  to  pull  down  a  school  and  erect  a  new  one, 
submitted  plans  to  the  local  board.  The  local  board  objected  to  the  plans, 
giving  as  a  reason  that  they  violated  a  by-law,  which  obliged  a  person 
laying  out  a  new  street  to  leave  it  of  a  certain  width.  This  by-law  was 
not  applicable,  as  South  Lane,  on  which  the  school  fronted,  was  not  a  new 
street.  The  Defendants  disregarded  the  objection,  commenced  their  works 
on  the  5th  of  January,  1885,  laid  the  foundations  of  the  main  wall  towards 
South  Lane  on  the  12th,  and  proceeded  rapidly  with  the  erection  of  it.  On 
the  22nd  of  January  the  local  board  prescribed  a  building  line  which  did 
not  interfere  with  the  main  wall,  but  would  prevent  the  erection  of  certain 
annexes  not  then  commenced,  lying  between  South  Lane  and  the  main 
wall,  which  annexes  were  shewn  on  the  plans  laid  before  the  board.  The 
Defendants  had  ground  enough  to  allow  of  the  annexes  being  erected  else- 
where. The  Defendants  proceeded  with  the  annexes,  and  the  board 
brought  their  action  to  restrain  them  from  building  beyond  the  line,  and 
to  compel  them  to  pull  down  what  they  had  built  beyond  it : — 

Held,  that  where  a  building  is  taken  down  to  be  rebuilt,  a  building  line 
may  be  prescribed  under  sect.  155,  for  any  portion  of  it  which  has  not 
been  commenced,  although  other  portions  have  been  commenced,  unless 
what  has  been  commenced  necessarily  involves  as  a  matter  of  construction 
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a  projection  beyond  the  line  afterwards  prescribed,  and  that  here  no  such       q.  Jfc. 
necessity  existed,  as  the  annexes  could  be  erected  elsewhere.    That  the 
commencement  of  the  main  building  therefore  did  not  preclude  the  board 


from  laying  down  a  line  which  would  prevent  the  erection  of  the  annexes  Newhaven 
which  had  not  then  been  commenced.  Local BoAKD 


BOAKD. 


Held,  also,  that  as  the  notice  given  by  the  board,  though  ineffectual  for  Newhaven 
the  purpose  of  empowering  them  to  pull  down  the  erection  under  sect.  158,  School 
gave  the  Defendants  to  understand  that  the  board  objected  on  the  ground 
that  buildings  according  to  the  plan  would  make  the  street  too  narrow, 
the  board  had  not  done  anything  to  induce  the  Defendants  to  believe 
that  they  would  not  prescribe  a  building  line,  and  that  there  was  no  equity 
to  prevent  the  board  from  exercising  their  powers  under  sect.  155  on  the 
ground  that  they  had  misled  the  Defendants. 

The  Newhaven  Local  Board  was  constituted  under  the  Public 
Health  Act,  1875,  and  consisted  of  nine  members.  In  April,  1884, 
an  election  by  the  ratepayers  took  place,  to  fill  up  the  vacancies 
occasioned  by  three  members  retiring  in  rotation.  The  retiring 
members  were  not  re-elected,  but  three  fresh  persons  were  at  the 
head  of  the  poll.  One  of  these  turned  out  to  be  disqualified, 
i  which  brought  in  one  of  the  retiring  members,  who  was  next  on 
the  poll.  On  the  1st  of  May  the  old  members,  including  the  re- 
elected one,  resigned,  leaving  only  the  two  fresh  members.  These 
two,  on  the  29th  of  May,  proceeded  under  Sched.  II.,  Part  I., 
rule  65,  to  elect  three  fresh  members,  and  at  an  adjourned  meet- 
ing on  the  same  day  the  five  elected  four  more,  thus  making  up 
the  full  number  of  nine. 

The  Act  contains  the  following  provisions  on  the  subject: 
Sched.  I.,  rule  2 :  "No  business  shall  be  transacted  at  any  such 
meeting  unless  at  least  one  third  of  the  full  number  of  members 
be  present  thereat,  subject  to  this  qualification,  that  in  no  case 
shall  a  larger  quorum  than  seven  members  be  required." 

Rule  9 :  "  The  proceedings  of  a  local  board  shall  not  be  in- 
validated by  any  vacancy  or  vacancies  among  their  members,  or 
py  any  defect  in  the  election  of  such  board,  or  in  the  election  or 
^election  or  qualification  of  any  members  thereof." 

Sched.  II.,  Part  I.,  rule  65 :  "  Any  casual  vacancy  occurring  by 
leath  resignation  disqualification  failure  duly  to  elect  members 
>r  otherwise  in  a  local  board  shall  be  filled  up  by  the  local  board 
>ut  of  qualified  persons  within  six  weeks  or  within  such  further 
)eriod  as  the  Local  Government  Board  may  by  order  allow.  .  .  ." 
j  Vol.  XXX.  2  C  1 
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C.  A.  Sched.  II.,  Part  II.,  rule  2 :  "In  the  case  of  any  lapse  of  a  local! 

1885       board  the  owners  and  ratepayers  may  .  .  .  proceed  to  the  election  j  j 

Newhaven  of  a  new  local  board  in  manner  provided  by  this  schedule,"  &c. 
IkxjalBoabd     In  August?  1884,  the  Defendants,  the  School  Board  of  Newhaven  1 

Newhaven  laid  before  the  Local  Board  plans  for  the  erection  of  a  new  building  ji 
Board.  to  be  used  as  a  girls'  and  infants'  school,  in  lieu  of  an  old  infant's  ;1 
school  which  the  school  board  proposed  to  pull  down.  They  I 
fronted  upon  a  narrow  passage  called  South  Lane.  Within  a  I 
month,  the  local  board  rejected  the  plans,  and  requested  a  con-H 
ference  upon  them.  In  October  they  were  laid  before  the  local  jl 
board  again  with  some  modifications.  The  plans  shewed  a  mainBi 
building  with  annexes  for  lobbies,  lavatories,  &c,  in  front  of  it,  \ 
reaching  to  the  edge  of  the  Defendants'  land.  On  the  13th  of 
November  they  were  returned  to  the  school  board  with  a  letter 
stating  that  they  were  not  approved  of,  because  they  did  not 
comply  with  by-laws  4,  5,  and  6,  of  the  local  board.  These  by-laws 
were  as  follows :  "  (4.)  Every  person  who  shall  lay  out  a  new  street 
which  shall  be  intended  for  use  as  a  carriage  road  shall  so  lay  out 
such  street  that  the  width  thereof  shall  be  thirty-six  feet  at  the 
least ;  (5.)  Every  person  who  shall  construct  a  new  street  which 
shall  exceed  100  feet  in  length  shall  construct  such  street  for  use 
as  a  carriage  road,  and  shall  as  regards  such  street  comply  with 
the  requirements  of  every  by-law  relating  to  a  new  street  intended 
for  use  as  a  carriage  road ;  (6.)  Every  person  who  shall  lay  out  a 
new  street,  which  shall  be  intended  for  use  otherwise  than  as  a 
carriage  road,  and  shall  not  exceed  in  length  100  feet,  shall 
so  lay  out  such  street  that  the  width  thereof  shall  be  twenty-four 
feet  at  the  least."  It  was  now  admitted  that  this  reason  was  an 
invalid  one,  since  South  Lane  was  not  a  new  street.  On  the  31st 
of  December  the  builder  of  the  school  board  sent  in  a  notice  to 
the  local  board  stating  that  he  was  instructed  to  commence  the 
building  not  later  than  the  5th  of  January.  On  the  2nd  of 
January  the  clerk  of  the  local  board  replied  that  no  plans  were 
lodged  with  him.  On  the  5th  of  January  the  school  board  began 
to  pull  down  the  old  school,  and  on  the  6th  they  forwarded  their 
plans  to  the  local  Jboard.  By  the  12th  of  January  they  had 
begun  to  lay  the  foundations  of  the  new  building. 

On  the  22nd  of  January,  1885,  an  extraordinary  meeting  of  the 
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local  board  was  held,  at  which  it  was  resolved  that  notice  should      c.  A. 
be  given  to  the  school  board  prescribing  the  building  line  in  1885 
South  Lane,  and  requiring  them  to  set  back  their  buildings  six  newhaven 
feet  from  the  edge  of  their  land.   On  the  following  day  the  clerk  l<>calBoard 
of  the  local  board  sent  to  the  school  board  a  letter  informing  Newhaven 
them  that  the  local  board  did  not  object  to  the  plans,  but  that  Board. 
they  had  prescribed  the  building  line  in  South  Lane,  and  re- 
quired the  school  board  to  set  back  their  buildings  six  feet  or 
thereabouts  from  the  boundary  of  their  land,  viz.,  up  to  the 
line  of  the  main  wall  of  their  building,  as  shewn  upon  the  plans. 
He  went  on  to  say  that  the  local  board  were  willing  to  pay  com- 
pensation for  any  loss  or  damage  sustained  in  consequence  of  the 
buildings  being  set  back.    He  added  that,  while  the  local  board 
felt  the  necessity  of  widening  South  Lane,  they  had  a  strong- 
desire  to  save  the  school  board  trouble  and  expense,  and  had 
therefore  so  prescribed  the  building  line  that  the  main  wall  of 
the  building  should  not  necessarily  be  altered,  and  if  it  were  not 
altered,  the  school  board,  in  order  to  keep  within  the  building  line, 
would  only  have  to  provide  other  accommodation  than  was  shewn 
in  the  plans  for  lobbies,  lavatory,  &c,  for  which  their  ground 
afforded  ample  space. 

At  this  time  some  progress  had  been  made  in  the  erection  of 
the  main  wall  towards  South  Street,  but  nothing  had  been  done 
towards  erecting  the  lobbies,  lavatory,  &c,  in  front  of  it. 

On  the  29th  of  January  the  clerk  of  the  school  board  wrote  to 
ask  for  a  plan  shewing  the  proposed  building  line,  adding  :  "  The 
Doard  does  not  admit  your  right  to  define  the  building  line,  but 
is  prepared  to  consider  your  proposal  without  prejudice."  On  the 
ilth  of  February  the  local  board,  at  a  meeting,  agreed  to  offer 
£40  as  compensation  for  setting  the  buildings  back,  and  their 
:lerk,  on  the  next  day,  wrote  to  the  school  board  offering  this 
um. 

In  April,  1885,  three  members  of  the  local  board  retired,  and 
hree  persons  were  elected  by  the  ratepayers  to  fill  up  the 
-acancies. 

No  answer  to  the  offer  of  the  11th  of  February  having  ever 
>een  received,  the  clerk  of  the  local  board,  on  the  1st  of  May, 
aade  a  tender  of  £40  to  the  clerk  of  the  school  board,  which  he 
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C.  A.      declined  to  receive.    On  the  15th  of  May  the  clerk  of  the  local 
1885       board  wrote  to  the  clerk  of  the  school  board  stating  that  accord- 
Newhaven  in&  to  the  report  of  the  surveyor  the  new  buildings  were  being 
Local^ Board  erected  so  as  to  transgress  the  building  line  prescribed  on  the 
Newhaven  22nd  of  January,  and  that  the  local  board  required  the  school 
Board,     board  to  desist  from  any  erections  upon  the  land  within  the 
building  line,  and  to  remove  any  such  erections  as  might  already 
have  been  placed  upon  it.    On  the  19th  a  similar  letter  was  sent, 
but  the  school  board  proceeding  with  their  operations,  the  local 
board  commenced  this  action  on  the  21st,  and  on  the  following 
day  gave  notice  of  motion  that  the  Defendants  might  be  re- 
strained from  rebuilding  their  schools  so  far  as  they  fronted  South 
Lane,  in  such  a  manner  as  to  contravene  or  extend  beyond  the 
building  line  prescribed  by  the  Plaintiffs,  and  might  be  ordered 
to  pull  down  and  remove  any  walls,  erections,  foundations,  or 
works  which  had  been  already  begun  or  erected  by  them  beyond 
the  building  line. 

On  the  12th  of  June,  1885,  the  Plaintiffs  moved  for  an  injunction. 

Cozens-Hardy,  Q.C.  (Ashton  Cross  with  him),  for  the  Defendant 
board,  took  the  objection  that  the  board  had  lapsed  at  the  time 
the  building  line  was  said  to  have  been  prescribed. 

Godkson,  Q.C,  and  Corrie  Grant,  for  the  Plaintiffs : — 

The  election  of  members  under  rule  65  of  the  second  schedule 
to  the  Public  Health  Act  to  fill  casual  vacancies  is  not  business 
within  the  meaning  of  rule  2  of  Schedule  I.  of  the  Act.  It  is 
intended  that  so  long  as  there  is  any  member  left  the  board  shall 
be  able  to  fill  up  their  number. 

If,  however,  the  election  of  members  was  not  valid,  they  acted 
as  such,  and  any  defect  in  their  election  is  cured,  for  the  purpose 
of  things  bond  fide  done  by  them,  by  rule  9  of  Schedule  I. 


Peakson,  J. : — 

By  the  resignation  of  seven  members  the  board  became  re- 
duced to  that  extent  that  it  was  impossible  to  form  a  quorum 
under  rule  2  of  the  first  schedule  to  the  Public  Health  Act,  1875, 
and  the  two  members  left  were  unable  to  transact  any  business. 


VOL.  XXX.] 


CHANCEEY  DIVISION. 


355 


It  is  said  that  although  they  were  unable  to  transact  business,      c.  A. 
nevertheless  they  had  power  to  elect  new  members,  inasmuch  as,  1885 
in  case  of  casual  vacancies,  the  vacancies  are  to  be  filled  up  by  ^-E^^VEN 
the  board  itself.  I  am  of  opinion  that  the  election  of  members  is  Local^Board 
as  much  business  as  any  other  matter  to  be  transacted  by  the  Newhaven 
board  ;  and,  if  four  members  of  the  board  had  remained,  I  should  board. 
have  come  to  the  conclusion  that  the  presence  of  three  members    Pea^  j 
would  have  been  necessary  to  fill  up  the  vacancies.    I  come  to 
the  like  conclusion  that  inasmuch  as  there  were  only  two  mem- 
bers left  the  board  could  transact  no  business  at  all,  and  the 
question  is  whether  the  proceedings  of  the  29th  of  May  were  not 
absolutely  null  and  void.    It  is  said  that  the  proceedings  were 
good  because  the  9th  rule  of  the  first  schedule  of  the  Public 
Health  Act  provides  "  the  proceedings  of  a  local  board  shall  not 
be  invalidated  by  any  vacancy  or  vacancies  among  their  members, 
or  by  any  defect  in  the  election  of  such  board,  or  in  the  election 
or  selection  or  qualification  of  any  members  thereof."    This  does 
come  within  the  words  of  the  rule  relating  to  "  any  defect  in  the 
election  of  such  board ;  "  but  I  conceive  that  applies  to  any  defect 
in  an  election,  when  there  is  an  election.    But  the  question  is 
whether  there  was  any  board  on  the  29th  of  May ;  I  am  of 
opinion  that  there  was  no  board.    I  consider  that,  under  the 
circumstances  of  the  case,  the  board  had  lapsed,  the  board  could 
do  no  business  of  any  sort  or  description  and  could  not  add  to  its 
number  so  as  to  construct  a  board.    I  think,  there  being  no 
board,  the  board  could  not  prescribe  a  building  line  at  all,  be- 
cause the  board  had  lapsed  altogether,  and  the  proper  course 
would  have  been  to  have  had  an  entirely  new  board  elected  under 
rule  2  of  the  second  part  of  the  second  schedule  to  the  Act. 
The  motion  therefore  will  be  refused  with  costs. 

D.  P. 

The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the  15th      c.  a. 
and  16th  of  July,  1885. 

Cookson,  Q.C.,  and  Corrie  Grant,  for  the  Appellants = 

We  contend  that  Mr.  Justice  Pearson  was  wrong  in  allowing 

the  preliminary  objection.    Schedule  II.,  Part  I.,  rule  65,  gives 
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C.  A.      the  board  power  to  fill  up  casual  vacancies.    Schedule  L  rule  2, 

1885       provides  that  no  business  shall  be  transacted  at  a  meeting  unless 

Newhaven  at  least  one-third  of  the  full  number  of  members  be  present 

i  ,cj<  m  Board  thereat.    Then  by  Schedule  L,  rule  9,  the  proceedings  of  a  local 
v. 

Newhaven  board  are  not  to  be  invalidated  by  any  vacancy  or  vacancies  among 
Board1!     their  members,  nor  by  any  defect  in  the  election  or  selection  of 
any  member  of  it.    It  can  hardly  be  intended  that  the  action  of 
the  board  should  be  wholly  paralyzed  by  the  resignation  of  seven 
members  out  of  nine. 

[Lindley,  L.J. : — Suppose  all  the  members'resigned.] 

Then  Schedule  II.,  Part  II.,  would  come  in,  as  the  board  would 
clearly  have  come  to  an  end  ;  but  in  the  present  case  there  was  a 
board,  though  not  a  full  one.  We  contend  that  Schedule  L,  rule  2, 
does  not  hit  this  case,  for  that  this  is  not  "  business  "  within  the 
meaning  of  the  rule. 

[Cotton,  L.J. ; — Prima  facie,  whatever  the  board  do  in  their 
official  capacity  is  business.] 

Yes ;  but  this  rule  must  be  read  in  connection  with  the  rule  as 
to  filling  up  casual  vacancies,  and  "  business  "  ought  to  be  read  as 
meaning  the  work  which  the  board  has  to  do  under  the  Act. 
Filling  up  vacancies  to  enable  the  board  to  proceed  to  business  is 
not  business.  But  if  the  Court  is  against  us  on  that  point,  we 
say  that  Schedule  I.,  rule  9,  cures  the  deficiency.  Mr.  Justice 
Pearson  thought  that  the  rule  assumes  the  existence  of  a  board, 
and  that  here  there  was  no  board ;  but  if  in  order  to  make  rule  9 
apply  there  must  be  a  complete  board,  the  rule  is  unnecessary 
and  useless.  Schedule  II.,  Part  I.,  rule  70,  shews  that  it  was  the 
object  of  the  Act  to  make  the  acts  of  a  de  facto  board  valid  what- 
ever irregularities  there  might  be  in  the  election  of  the  members. 
The  board,  therefore,  though  some  of  its  members  might  not  be 
duly  elected,  could  effectually  prescribe  a  building  line. 

Cozens-Hardy,  Q.C.,  and  Ashton  Cross,  contra  : — 

[Cotton,  L.J. : — We  do  not  wish  to  hear  you  on  the  question 
whether  filling  up  vacancies  was  "  business."] 

Then  as  to  effect  of  rule  9,  it  is  true  that  in  one  sense  the  cor- 
poration exists,  but  if  there  is  such  a  failure  of  members  that  the 
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board  cannot  act,  then  it  is  for  all  practical  purposes  at  an  end.      C.  A. 
The  argument  of  the  other  side  must  go  to  this,  that  if  all  the  1885 
members  resigned,  and  the  office  boy  went  in  and  elected  himself  newhaven 
and  eight  others,  these  nine  could  act  as  a  board.  Local^Boaed 

[Cotton,  L.J. : — That  is  a  case  of  a  mere  stranger  coming  in.]  Ns^o^EN 
He  is  in  as  good  a  position  as  corporators  who  cannot  do  any-  BoARD- 
thing. 

[Cotton,  L.J. : — That  is  taking  a  long  step.  Are  the  public  to 
be  left  without  protection  because  there  has  been  an  irregularity 
in  the  election  ?] 

There  are  ample  provisions  for  the  protection  of  the  public  in 
Schedule  II.,  Part  II.  It  would  be  a  very  inconvenient  construc- 
tion to  allow  a  single  remaining  member  of  a  board  to  fill  up  the 
vacancies.  Mr.  Justice  Pearson  during  the  argument  put  the  case 
of  a  member  making  himself  so  disagreeable  that  the  others  all 
resigned.  He  then  elects  eight  members  to  fill  up  the  vacancies, 
who  might  be  persons  most  unacceptable  to  the  ratepayers.  The 
cases  under  the  Companies  Act,  1862,  sect.  67,  furnish  an  analogy  ; 
they  shew  that  an  outsider  who  knows  nothing  of  the  irregularity 
is  safe  in  dealing  with  a  board  of  directors  however  irregularly 
appointed,  but  that  the  case  is  different  where  the  irregularly 
elected  board  seeks  to  impose  a  liability  on  others,  as,  e.g.,  by  for- 
feiting shares.  So  here  a  contractor  would  have  a  good  claim 
against  the  board,  but  the  case  of  seeking  to  impose  a  liability  on 
outsiders  apart  from  contract  is  quite  another  matter. 

Coohson,  in  reply : — • 

[Cotton,  L.J.  The  question  you  have  to  consider  is  whether 
rule  9  enables  the  board  to  insist  on  the  validity  of  its  acts  though 
it  depends  on  an  election  by  persons  who  had  no  power  to  do 
business.] 

It  is  the  scheme  of  the  Act  that  we  should  do  so.  We  have  no 
personal  interest,  and  are  in  office  to  protect  the  ratepayers.  The 
Act,  Schedule  II.,  Part  I.,  rule  70,  fines  a  man  for  acting  without 
qualification,  but  makes  his  acts  valid.  The  Kespondents  wish 
to  introduce  into  rule  9  a  proviso,  "  provided  there  be  present  a 
quorum  of  duly  qualified  members." 
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C.  A.         [The  Court  held  that  the  preliminary  objection  could  not  be 

1885       sustained,  and  that  the  case  must  proceed  on  the  merits.] 
^ — > 

Local^ard     Cookson,  Q.C.,  and  Corrie  Grant,  for  the  Plaintiffs  : — 
Newhayen      We  rely  on  sect.  155  of  the  Act.    It  has  been  alleged  by  the 
Board     Defendants  that  the  prescribing  a  building  line  is  unnecessary  and 

  vexatious,  and  has  not  been  done  in  good  faith.    The  local  board 

bond  fide  wishes  to  widen  South  Lane,  and  is  acting  within  its 
powers  in  fixing  a  building  line  ;  even  supposing  the  building  line 
not  to  have  originally  been  well  prescribed,  it  has  been  adopted 
by  the  new  board,  which  indisputably  has  been  well  elected. 

Cozens-Hardy,  Q.C.,  and  Ashton  Cross,  for  the  Defendants  : — 

We  say  that  the  local  board  cannot  at  the  same  time  approve 
plans,  and  lay  down  a  building  line  which  cuts  through  the 
buildings  shewn  upon  them. 

[Cotton,  L.J. : — I  do  not  see  any  inconsistency  in  that,  as  you 
have  ground  enough  to  enable  you  to  set  your  buildings  back.] 

Then  again,  we  say  that  the  local  board,  not  having  validly 
objected  to  our  plans  within  a  month,  as  required  by  sect.  158, 
cannot  prevent  our  building  according  to  them  :  Masters  v.  Ponty- 
pool  Local  Government  Board  (1).  They  did  it  is  true  object  to 
the  plans  within  a  month,  but  only  on  a  ground  which  is  mani- 
festly wrong,  so  it  is  as  if  they  had  never  objected  at  all. 

[Cotton,  L.J. : — The  case  to  which  you  refer  seems  to  me  to  go 
on  the  principle  that  a  board  after  approving  of  a  plan  and  lead- 
ing the  landowner  to  build  in  the  belief  that  his  building  on  the 
lines  there  laid  down  is  assented  to,  cannot  afterwards  lay  down 
a  building  line  which  interferes  with  them.] 

The  case  we  submit  does  not  go  only  on  that,  but  justifies  the 
proposition  for  which  we  contend.  The  Plaintiffs  cannot  lay 
down  a  building  line  so  as  to  interfere  with  buildings  which  have 
been  begun,  without  any  valid  disapproval  of  the  plans,  and  the 
plans  shewed  them  a  building  with  annexes,  so  that  the  work 
must  all  be  treated  as  work  begun  before  the  building  line  was 
prescribed.  Sect.  155  by  its  terms  only  applies  where  the  building 
has  not  been  commenced  when  the  line  is  laid  down. 

(1)  9  Ch.  D.  677. 
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[Cotton,  L.J. : — Has  it  been  decided  that  annexes  must  be  c.  A. 
within  the  building  line  ?]  1885 


We  cannot  contend  the  contrary,  though  it  would  be  our  interest  Newhaven 
to  do  so.    It  has  been  discussed  whether  a  boundary  wall  need  be,  LocAL^BoAE3> 
but  annexes  are  part  of  the  building.    Mr.  Coolcson  has  started  a  Ng^Q0^EN 
new  point,  that  a  validly  erected  board  has  adopted  the  building  Boakd. 
line  prescribed  by  the  irregularly  elected  board,  but  in  that  case 
the  building  line  was  only  validly  prescribed  in  April,  and  could 
not  be  laid  down  in  contravention  of  plans  on  which  we  had  been 
building  ever  since  January.    But  as  to  the  election  in  last  April, 
we  say  that  it  does  not  improve  the  Plaintiffs'  case.    The  irre- 
gularly elected  board  could  not  take  the  requisite  steps  for  an 
election.    By  Schedule  II.  Part  I.,  rule  32,  the  chairman  of  the 
board  is  the  returning  officer.   Now,  if  there  was  no  validly  consti- 
tuted board,  there  could  be  no  chairman.  If  there  was  no  chairman 
then  it  was  necessary  to  proceed  under  rule  33,  so  there  were  steps 
to  be  taken  which  could  not  be  taken  by  this  board  of  two.  There 
was  therefore  nothing  to  be  done  but  to  proceed  under  the  pro- 
visions as  to  lapse.  The  Plaintiffs,  then,  are  not  a  duly  constituted 
board,  and  have  no  right  to  sue  as  such. 

[Lindley,  L.J. : — You  have  been  dealing  with  them  as  the  local 
board  for  months.  Can  you  now  turn  round  and  say  they  are  not 
the  board  ? 

Cotton,  L.J. : — It  seems  to  me  that  you  have  misled  them.  If 
you  had  said  at  once,  "  you  are  not  a  legal  board,"  proceedings 
might  have  been  taken  under  the  provisions  as  to  lapse.] 

The  plans  have  never  been  disapproved  of  within  the  meaning 
of  the  Act,  since  they  were  only  disapproved  of  for  an  invalid 
reason,  and  by  a  board  not  duly  constituted.  We  are  in  the 
same  position  as  the  plaintiff  in  Slee  v.  Corporation  of  Brad- 
ford (1). 

[Cotton,  L.J. : — There  the  plans  had  been  approved  of,  here 
they  had  not.] 

The  plaintiffs  here  are  too  late,  as  in  Corporation  of  Folkestone 
v.  Woodward  (2). 

[Cookson,  Q.C. :— The  Act  there  was  in  different  terms.] 
(1)  4  Giff.  262.  (2)  Law  Rep.  15  Eq.  159. 
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C  A.  The  terms  of  sect.  155  do  not  authorize  the  laying  down  a 

1885       building  line  which  will  interfere  with  buildings  then  com- 

Newhaven  menced. 
Local  Board 
v. 

Newhaven      Coohson,  in  reply : — 
School 

Board.  The  cases  referred  to  are  only  instances  of  the  application  of 
the  general  rule  as  to  lying  by  and  allowing  persons  to  incur 
expense  under  a  mistake.  Sect.  155  does  not  give  the  board 
authority  to  prescribe  a  line  till  the  building  has  been  pulled 
down.  It  is  unreasonable  in  any  one  to  begin  building  at  once 
without  waiting  a  reasonable  time  to  see  whether  a  building  line 
would  be  prescribed.  The  notices  given  to  the  Defendants, 
though  invalid,  gave  the  Defendants  full  information  that  we 
wanted  to  widen  South  Lane,  and  they  had,  therefore,  reason  to 
expect  that  a  building  line  would  be  prescribed.  As  regards  the 
present  construction  of  the  board,  and  the  argument  that  the 
election  in  April  last  does  not  improve  it,  however  narrow  a  con- 
struction be  put  upon  rule  9,  it  must  cover  such  an  insignificant 
matter  of  form  as  that  the  ratepayers  were  not  summoned  by  a 
person  duly  authorized. 

[At  the  close  of  the  argument  the  Court  asked  whether  both 
parties  would  agree  to  treat  this  as  the  trial  of  the  action.  They 
both  assented.] 

Cotton,  L.J. : — 

This  is  an  appeal  from  the  decision  of  Mr.  Justice  Pearson, 
who  did  not  enter  into  the  merits  of  the  case,  but  decided  that 
the  defects  in  the  constitution  of  the  Plaintiff  board  were  an 
answer  to  the  action. 

The  parties,  after  the  argument,  and  before  we  had  intimated 
any  opinion,  agreed  that  this  should  be  treated  as  the  hearing  of 
the  action,  and  of  course  the  judgment  which  we  make  must  be 
prefaced  by  a  statement  of  that  consent  of  the  parties. 

The  Plaintiffs  claim  to  be  the  local  board  of  the  district  of 
Newhaven,  and  the  Defendants  are  admittedly  the  school  board 
for  the  same  district.  What  the  Defendants  are  proposing  to  do 
is  to  erect  a  school  building,  but  part  of  the  building  which  they 
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v. 

Newhaven 
School 
Boaed. 

Cotton,  L.J. 


propose  to  erect  and  which,  to  some  extent  they  have  erected,  is      c.  A. 
beyond  the  line  which  the  Plaintiffs  have  purported  to  prescribe  1885 
under  sect.  155  of  the  Publie  Health  Act,  1875,  and  this  action  newhaven 
was  instituted  in  order  to  prevent  the  Defendants  from  making  Local  Boaed 
their  building  project  beyond  that  line.    As  part  of  it  has  been 
put  up  beyond  that  line,  of  course  the  judgment,  if  it  is  in  favour 
of  the  Plaintiffs,  will  necessitate  the  pulling  down  of  part  of  the 
building.    The  part  of  the  building  in  question  is  only  some 
annexes  consisting  of  lavatories,  lobbies,  and  other  similar  places. 

In  January,  1885,  a  resolution  was  passed  fixing  a  building 
line  which  would  prevent  any  portion  of  the  school  building  from 
I  projecting  beyond  the  main  wall  of  the  building.    If,  therefore, 
j  that  building  line  was  well  prescribed,  the  Defendants  are  in  the 
wrong.    But  various  objections  were  taken  to  the  right  of  the 
;  Plaintiffs  to  sue,  and  the  objection  which  alone  Mr.  Justice  Pear- 
son considered,  the  case  being  only  before  him  on  an  application 
for  an  interlocutory  injunction,  was  this,  that  at  the  time  when 
the  building  line  purported  to  be  prescribed  by  the  Plaintiffs, 
there  were  no  persons,  no  corporators,  capable  of  acting  and 
giving  any  direction  on  behalf  of  the  local  board,  and  on  that 
ground  he  refused  to  make  any  order. 

The  first  matter  to  be  considered  is  whether  that  objection  is 
well  founded.  This  local  board  was  to  consist  of  nine  members. 
The  schedules  to  the  Publie  Health  Act,  1875,  provide  (Sched.  I., 
rule  2),  that  no  business  shall  be  transacted  at  any  meeting 
unless  at  least  one-third  of  the  full  number  of  members  is  present. 
There  was  hardly  any  discussion  about  the  meaning  of  that  rule. 
I  think  it  was  conceded  that  the  true  construction  is,  what  in  my 
opinion  it  is,  that  the  quorum  shall  be  one-third  of  the  prescribed 
number  who  are  to  constitute  the  board,  and  that  would  be  in 
this  case  three. 

Shortly  after  the  election  of  some  new  members  of  the  board, 
even  of  the  persons  who  in  consequence  of  that  election  would 
lave  constituted  the  board,  resigned  and  left  two  only  to  be  the 
)oard.  Sched.  II.,  Part  I.,  rule  65,  provides  that  when  there  is 
<  vacancy  between  the  periods  of  the  annual  elections,  the  board 
hall  select  or  elect  a  sufficient  number  of  persons  duly  qualified 
o  make  up  the  number  of  the  board,  and  these  two  members 
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C.  A.      purported  to  act  under  that  power,  and  took  to  themselves  seven 
1885       other  persons  to  make  up  the  number  of  nine.  The  objection  was, 
Newjiaven  ^na^  no  business  could  be  done  'at  all  by  the  board,  there  being 
Local  Board  onjy  |w0  persons  duly  elected  as  members,  and  that  the  taking  or 
Newhaven  selection  of  these  seven  persons  was  "  business  "  within  the  mean- 
ing of  Sched.  L,  rule  2,  and  that  the  election  of  the  seven  was 
void. 

The  first  point  to  be  considered  is  this,  whether  the  taking 
additional  members  comes  within  the  2nd  rule  of  Sched.  L  :  "  No 
business  shall  be  transacted  at  any  such  meeting  unless  at  least 
one-third  of  the  full  number  of  members  shall  be  present  thereat." 
Now  was  this  "  business  ?  "  In  my  opinion  it  was.  It  is  very 
true  it  is  not  the  business  which  a  full  board  has  to  transact,  but 
it  was  business  of  the  board  to  be  done  for  the  purpose  of  filling 
up  the  vacancies  so  as  to  constitute  the  board  with  the  proper 
number.  So,  in  my  opinion,  if  rule  2  was  the  only  rule  which 
we  had  to  regard,  this  objection  would  be  fatal  to  the  Plaintiffs' 
case. 

But  we  must  look  at  the  other  rules,  and  we  have  to  consider 
whether  rule  9  does  not  apply.    That  rule  is  as  follows :  "  The 
proceedings  of  a  local  board  shall  not  be  invalidated  by  any 
vacancy  or  vacancies  among  their  numbers."    In  my  opinion, 
that  part  of  the  rule  was  intended  to  provide  that  a  quorum 
might  act  although  the  number  of  members  of  the  board  was  | 
reduced  below  the  defined  or  required  number.   Then  it  goes  on :  i 
"  or  by  any  defect  in  the  election  of  such  board."    That,  I  think, 
does  not  apply  to  this  case ;  it  seems  to  refer  to  the  election  of  the 
board  as  a  whole.   But  then  we  come  to  this  :  "  or  in  the  election 
or  selection  or  qualification  of  any  members  thereof."    Now,  as  I  i 
understand,  Mr.  Justice  Pearson  seems  to  have  come  to  the  con- 
clusion that  this  does  not  help  the  Plaintiffs  because  "thereof" 
means  "  of  the  board,"  that  there  was  no  board  here ;  and  that 
therefore  this  rule  did  not  apply.   I  cannot  agree  with  that.  We j 
talk  of  the  board  in  two  senses.   The  local  board  is  a  corporation ; 
it  is  incorporated  under  the  Act,  but  from  the  imperfection  of 
language  we  use  the  word  "board,"  not  only  to  describe  the 
corporation,  but  to  describe  the  persons,  the  corporators,  who  are 
acting  in  the  exercise  of  the  powers  given  to  the  board,  and,  in  my| 
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opinion,  "  board  "  here  must  mean  the  corporation.   Although  the      C.  A. 
number  of  the  members  of  the  corporation  was  reduced  to  two,  yet  1885 
the  corporation  had  not  come  to  an  end  ;  it  still  existed,  though  it  newhaven 
existed  in  such  a  state  that,  having  regard  to  rule  2,  there  were  Local^Boaei 
not  sufficient  members  duly  appointed  to  deal  with  the  matters  Newhaven 
which  might  have  to  be  dealt  with.    In  my  opinion,  therefore,  as  Board. 
regards  the  validity  of  the  acts  done  by  the  board,  rule  9  cures    cotton,  l.jy 
the  defect  arising  from  the  fact  that  the  persons  elected  or  selected 
to  fill  up  the  vacancies  were  chosen  by  two  persons  who,  not  being 
a  quorum,  were  not  competent  to  fill  up  the  vacancies.  There- 
fore, in  my  opinion,  we  cannot  consider  what  had  been  done  by 
the  board,  although  irregularly  constituted,  as  being  ineffectual. 

Let  us  consider  what  is  the  object  of  the  9th  rule.  At  first  one  is 
inclined  to  think  that  it  was  only  intended  for  the  protection  of 
those  who  deal  with  the  board,  but,  in  my  opinion,  if  we  look 
-carefully  at  it,  we  shall  see  that  it  goes  much  further,  and  that 
there  is  good  reason  for  its  doing  so.  When  these  local  boards  are 
once  constituted  they  have  to  regulate  various  things  in  the 
districts  for  which  they  are  appointed,  and  it  appears  to  me  that 
the  rule  was  intended  to  prevent  the  consequences  which  would 
arise,  if  the  proceedings  of  a  board  regulating  and  giving  directions 
as  to  what  is  to  be  done  in  the  district  as  to  various  important 
matters,  could  be  impeached  as  done  without  authority  because  the 
board  was  irregularly  constituted.  It  would  throw  a  district  into 
confusion  if,  when  steps  had  been  taken  by  a  quorum  of  the 
persons  acting  as  a  board,  the  objection  could  afterwards  be  taken 
that  the  election  of  certain  members  was  wrong,  and  that  there 
was  not  in  fact  a  duly  qualified  board.  We  may  take  this  case  as 
a,n  example  of  the  results.  I  do  not  like  to  construe  Acts  of  Par- 
liament by  the  result  of  one  construction  or  the  other,  but  we 
cannot  wholly  disregard  the  consideration  in  what  a  state  this 
place  would  be,  if  all  the  acts  which  have  been  done  for  a  year  by 
the  persons  who  were  acting  as  the  board,  were  to  be  held  inopera- 
tive because  there  was  this  defect  in  the  filling  up  the  vacancies. 
I  do  not  at  all  think  that  if  two  members  purported  to  pass  reso- 
lutions in  exercise  of  the  powers  given  to  the  board  the  defect 
would  be  cured  by  rule  9,  for  only  the  statutory  quorum  can  do 
business,  but,  in  my  opinion,  where  a  proper  quorum  of  the 
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C.  A.  persons  acting  de  facto  as  members  of  the  board  passes  resolu- 
1885       tions,  rule  9  does  prevent  any  objection  being  taken  to  those 

Newhaven  resolutions,  or  to  the  action  which  they  take  in  consequence  of 
Local  Board  them,  on  the  ground  that  if  the  matter  was  investigated  it  would 

Newhaven  turn  out  that  the  election  of  some  of  the  members  of  the  board 
Board.     wa$  not  in  law  a  good  election.    In  my  opinion,  therefore,  the 

cotton"!  j  ac^s  °f  ^ne  k°ar(l>  though  irregularly  constituted,  must  be  taken 
as  good  acts,  for  the  board  here  are  not  appearing  as  individuals, 
but  as  a  corporation  acting  for  the  benefit  of  all  the  inhabitants 
in  the  district  of  Newhaven. 

Then  we  come  to  the  merits,  into  which  Mr.  Justice  Pearson 
did  not  enter.  It  appears  that  the  school  board  determined  to 
pull  down  an  old  school  and  build  a  new  one,  and  in  August,  1884, 
they  sent  plans  to  the  local  board  as  then  constituted  and  pur- 
porting to  act.  Objections  were  taken  to  those  plans.  In  Octo- 
ber further  plans  were  sent  in  and  objections  were  taken  to  them. 
Those  objections  were  founded  on  this :  that  the  board  as  then 
advised  considered  that  the  plans  were  in  violation  of  4,  5, 
and  6  of  their  by-laws.  It  is  not  immaterial  that  those  by-laws, 
to  which  the  local  board  referred  on  the  footing  of  this  being  a 
new  street  (which  it  was  not),  require  that  the  new  street  should 
be  of  a  certain  width. 

The  school  board  were  advised  some  time  early  in  January,  if 
not  before,  that  the  reasons  given  for  these  objections  to  the  plans 
were  not  good  reasonSj  and  that  this  not  being  a  new  street,  the 
powers  of  sect.  158  could  not  be  applied  by  the  local  board  if  the 
school  board  went  on  notwithstanding  the  objection  to  the  plans. 
And  so,  apparently,  on  the  5th  of  January  they  began  to  pull 
down  the  building  for  the  purpose  of  re-constructing  it.  Then 
on  the  6th  of  January  they  seem  to  have  sent  to  the  Plaintiffs 
plans  substantially  the  same,  if  not  in  all  respects  the  same,  as 
those  which  had  been  sent  in  October.  After  this  they  weni 
on  with  their  building  in  such  a  way  that  on  the  12th  of  January 
they  had  begun  to  lay  the  foundations  of  the  new  building.  On 
the  22nd  of  January  the  Plaintiffs,  the  local  board,  passed  a 
resolution  defining  under  sect.  155  the  building  line,  which  was 
so  laid  down  that  although  the  main  building  of  the  school  would 
be  within  it,  the  annexes,  the  lavatories,  &c,  which  I  have 
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j  mentioned  would  project  beyond  it.    Those  annexes,  however,  had  ,   o.  A. 

not  at  that  time  been  begun.    The  question  is,  can  the  Plaintiffs  1885 

insist  upon  their  objection  and  ask  the  Court  to  give  effect  to  newhaven 

9  Local  Boaed 

11  r  v. 

It  was  said  first  of  all,  although  it  was  not  much  argued,  that  ^g^^EN 
sect.  155  does  not  in  such  a  case  give  power  to  the  board  to  lay  Board. 

,  1  down  a  building  line.    Sect.  155  is  as  follows  :  "  When  any  house    cotton,  l. j. 
1  or  building  situate  in  any  street  in  an  urban  district,  or  the  front 
I  thereof,  has  been  taken  down,  in  order  tojbe  rebuilt  or  altered,  the 
urban  authority  may  prescribe  the  line  in  which  any  house  or 
|  building,  or  the  front  thereof,  to  be  built  or  rebuilt  in  the  same 

,  I  situation  shall  be  erected,  and  such  house  or  building,  or  the 

[  front  thereof,  shall  be  erected  in  accordance  therewith."  As  I 
understand  the  objection,  which  was  not  much  urged,  it  was  this  : 
that  the  house  or  building  had  in  fact  been  commenced  before 
i  the  Plaintiff  board  purported  to  prescribe  the  building  line,  and 
that  therefore  there  was  not  under  the  Act  of  Parliament  any 
power  of  prescribing  it.    In  my  opinion  that  objection  cannot 

.  j  prevail.  If  that  part  of  the"  building,  which,  as  it  was  planned, 
would  interfere  with  the  building  line,  had  been  substantially 
begun,  probably  there  would  have  been  no  power  under  this 
section  to  prescribe  a  line  which  would  interfere  with  it ;  but  here 
it  was  not  so.  On  the  22nd  of  January  nothing  had  been  begun 
which  went  beyond  the  line  then  fixed,  and  that  being  so,  it 
would,  in  my  opinion,  be  wrong  to  say  that  the  power  given  by 
this  section  is  gone.  Is  it  gone  as  regards  prescribing  the  line  of 
the  front,  because  a  man  has  begun  to  build  his  back  buildings  ? 
In  my  opinion  that  cannot  be  so.  In  my  judgment  where  a  build- 
ing is  taken  down  for  the  purpose  of  being  re-built,  the  line  of 
any  portion  of  that  building  may  be  prescribed  before  that  portion 
is  commenced,  unless  what  has  already  been  done  necessarily  in- 
volves as  a  matter  of  construction  a  projection  beyond  that  which 
the  local  board  may  afterwards  determine  to  be  the  proper  line. 
It  was  said  that  the  Plaintiffs  knew  from  these  plans  that  what  was 
being  done  by  the  Defendants  was  the  commencement  of  a  build- 
ing to  which  they  intended  to  have  an  addition  which  would  go 
beyond  the  line  which  the  Plaintiffs  prescribed,  but  that  to  my 
uind,  where  the  addition  is  not  necessarily  incident  to  the  structure 
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C.  A.  already  begun,  is  not  an  argument  for  saying  that  the  power  given 
1885       by  the  Act  is  gone,  but  merely  an  argument  in  equity  to  shew 

Newhaven  that  there  are  equitable  circumstances  which  prevent  the  local 
Local^Boakd  boa^d  from  exercising  the  power. 

Newhaven      The  substantial  question  to  my  mind  is  this — whether  the  cir- 
Board.     cumstances  are  such  as  to  raise  an  equity  preventing  the  Plaintiffs 

cotton,  u.j.  from  prescribing  a  line  which  prevents  the  completion  of  the 
building  in  accordance  with  the  plans  according  to  which  the 
Defendants  intended  to  build,  and  which  had  already  been  laid 
before  the  Plaintiff  board. 

That  is  a  matter  of  considerable  nicety.  It  was  argued  that 
because  the  objections  given  by  the  Plaintiffs  were  inoperative 
under  sect.  158,  therefore  the  Plaintiffs  had  lost  their  right  to 
interfere  in  another  way  with  the  completion  of  the  plans  which 
had  been  laid  before  them.  I  think  that  we  have  nothing  to  do 
with  sect.  158 ;  the  question  is  whether  what  was  done  by  the 
Plaintiffs  led  the  Defendants  reasonably  to  suppose  that  there 
would  be  no  objection  to  any  portion  of  their  new  building 
coming  beyond  the  line  which  had  been  laid  down  by  the  Plain- 
tiffs. It  would  of  course  be  contrary  to  equity  to  allow  the 
Plaintiffs,  though  a  public  body,  to  claim  an  injunction  against 
the  Defendants,  if  the  Defendants  had  incurred  expense  in  conse- 
quence of  acts  of  the  Plaintiffs  which  led  them  reasonably  to 
believe  that  the  plans,  so  far  as  frontage  went,  would  not  be 
objected  to. 

But  how  is  that  made  out  ?  The  objections  of  the  Plaintiffs  to 
the  plans  went  on  wrong  grounds.  They  objected  twice,  and  on 
the  second  occasion  gave  a  reason,  viz.,  that  the  proposed  build- 
ings violated  certain  by-laws.  They  were  by-laws  which,  assuming 
this  to  be  a  new  street,  would  require  that  the  width  of  it  would 
be  such  that  these  annexes  could  not  be  constructed.  This  was 
not  a  new  street,  and  the  objection,  therefore,  was  put  on  a  wrong 
ground ;  but  it  was  an  objection  amounting  to  this :  "  We,  the 
local  board,  require  that  your  buildings  shall  not  extend  so  far 
towards  South  Lane  as  you  propose."  How,  then,  can  it  be  said 
that  the  Defendants  have  been  in  any  way  misled  by  the  conduct 
of  the  local  board  ?  It  is  true  that  the  local  board  gave  a  wrong 
ground  as  that  which  would  enable  them  to  insist  on  the  widening 
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of  the  space  between  the  buildings  of  the  Defendants  and  the      C.  A. 
other  side  of  the  road,  but  they  pointed  out,  although  on  a  wrong  1885 
legal  ground,  that  they  desired  to  have  the  buildings  thrown  back  Newhaven 
further  than  was  shewn  on  the  plan.   In  my  opinion,  therefore,  it  Local^Boabd 

Newhaven 
School 
Board. 


cannot  be  said  that  the  Defendants  were  in  any  way  misled  by 
the  conduct  of  the  Plaintiffs  into  assuming  that  the  Plaintiffs 
would  not  raise  any  objection  on  the  ground  that  they  were 
going  to  prescribe  the  line.  The  Plaintiffs  were  advised  after  a 
time  that  the  by-laws  would  not  help  them,  and  when  so  advised 
they  took  the  course  of  acting  under  sect.  155,  and  as,  in  my 
opinion,  the  Defendants  cannot  say  they  were  misled  or  induced 
to  act  as  they  have  done  by  any  belief  caused  by  the  action  of  the 
Plaintiffs,  that  the  Plaintiffs  did  not  object  to  the  side  of  those 
buildings  in  question  projecting  as  far  as  it  would  do  if  the  Defen- 
dants carried  out  their  plans,  I  think  that  no  equity  arises 
against  the  Plaintiffs. 

The  cases  which  were  referred  to,  and  which  seem  to  me  to 
have  little  bearing  upon  the  present,  were  either  cases  of  approval 
of  plans  given,  or  of  no  dissent  to  plans  that  had  been  given.  The 
Court  held  that  under  those  circumstances  the  defendants  were 
justified  in  coming  to  the  conclusion  that  the  board  did  not  object 
to  the  line  of  frontage  as  shewn  by  those  plans,  and  that,  there- 
fore, they  could  not  exercise  the  powers  given  by  sect.  155.  But 
that  has  no  bearing  on  a  case  where  the  Plaintiffs  stated  their 
objection  to  the  projection  of  the  building  beyond  the  line  upon 
which  they  now  insist,  although  they  objected  on  grounds  which 
they  could  not  legally  enforce.  In  my  opinion,  therefore,  it 
cannot  be  said  here  that  the  Plaintiffs,  having  the  legal  power  to 
prescribe  a  line  beyond  which  the  buildings  should  not  go,  have 
by  their  conduct  given  any  equity  to  the  Defendants  to  insist 
that  they  shall  not  exercise  that  power. 

Judgment,  therefore,  must  be  given  to  pull  down  these  annexes, 
which,  as  I  understand,  have  been  put  up  and  completed.  I 
i should  add  that  in  my  opinion  the  result  would  have  been  dif- 
jferent,  if  the  completion  of  these  annexes  in  the  position  shewn 
iby  the  plans  were  essentially  necessary  to  the  completion  of  the 
ibuilding  which  had  been  begun  before  the  line  was  prescribed ; 
but  it  is  sworn  to,  and  on  looking  to  the  plans  one  cannot  doubt 
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0.  A.      the  accuracy  of  the  statement,  that  although  it  may  cause  some 
1885       inconvenience  and  a  little  expense,  the  school  can  without  diffi- 
Newhaven  culty  be  provided  with  the  conveniences  which  were  intended 
Local  Board  ^q  ^e  p^yi^d.  for  by  these  annexes,  although  in  a  different 
place. 

Then  we  come  to  the  question  of  costs,  which  may  be  an  im- 
portant one  and  an  unfortunate  one  for  the  ratepayers  in  this 
place.  As  the  Plaintiffs  succeed  they  must  have  their  costs  from 
the  Defendants.  That  may  or  may  not  throw  upon  the  rate- 
payers, whom  both  parties  represent,  the  costs  of  these  proceed- 
ings. I  do  not  think  we  are  in  a  position  to  say  whether  that 
ought  to  be  so  or  not,  but  I  cannot  but  look  upon  this  litigation 
as  a  most  unfortunate  one,  and  one  caused  by  conduct  on  the  part 
of  the  school  board  or  their  advisers  which  cannot  be  justified. 
And  if  there  is  any  one  who  has  a  control  over  the  expenditure  of 
the  school  board  in  reference  to  such  proceedings  as  these,  so  as 
to  disallow  them  as  against  the  ratepayers,  I  hope  they  will  con- 
sider how  far  the  costs  of  this  litigation  are  costs  which  ought  to 
be  raised  at  the  expense  of  the  ratepayers.  I  give  no  opinion 
upon  the  question,  as  it  does  not  come  within  our  jurisdiction ; 
but  if  there  is  an  authority  which  can  consider  such  a  question,  I 
hope  it  will  be  duly  considered  by  that  authority  before  the 
expense  of  this  most  unnecessary  litigation  is  thrown  upon  the 
ratepayers. 


Lindley,  L.J. : — ■ 

I  also  am  of  opinion  that  the  school  board  in  this  case  are 
entirely  wrong,  and  have  been  wrong  from  the  beginning  to 
the  end. 

The  object  of  this  litigation  is  to  compel  the  school  board  to 
pull  down  certain  portions  of  their  buildings  which  project  beyond 
a  building  line  which  was  fixed,  rightly  or  wrongly,  de  facto  on 
the  22nd  of  January,  1885.  There  is  no  doubt  that  the  line  was 
fixed,  and  I  will  consider  presently  whether  validly  fixed,  and 
there  is  no  doubt  that  portions  of  the  school  project  beyond  that 
line.  These  facts  being  beyond  controversy,  the  points  which 
require  consideration  are  these.  First  of  all,  was  that  line  fixed 
by  proper  authority  ?    Secondly,  was  it  fixed  in  sufficient  time  ? 
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Thirdly,  supposing  it  was  fixed  by  proper  authority  and  in  suffi-      C.  A. 
cient  time,  were  the  Defendants  misled  by  the  Plaintiffs  in  such  1885 
a  way  as  to  render  it  inequitable  for  the  Plaintiffs  to  insist  upon  newhaven 
the  pulling  down  of  these  buildings?  and,  lastly,  there  is  the  Loc<AL  BoAED 
point  whether  the  present  Plaintiffs  can  sue,  supposing  that  the 
old  board  could  not. 

As  regards  the  authority  by  which  that  line  was  fixed,  the  case 
stands  in  this  way  : — In  April,  1884,  there  was  a  local  board  pro- 
perly constituted  consisting  of  nine  members.  That  being  the 
full  number,  three  are  a  quorum.  It  seems  that  in  May,  1884,  the 
board  being  properly  constituted,  seven  resigned,  leaving  only 
two.  Those  two,  on  the  29th  of  May,  appointed  three  others, 
and  those  three  others,  with  the  two  who  appointed  them,  ap- 
pointed four  others,  making  a  total  of  nine.  The  building  line, 
to  which  I  have  referred,  was  prescribed  by  the  local  board  thus 
constituted,  and  it  is  said  that  inasmuch  as  two  were  less  than  a 
quorum,  the  appointment  by  them  of  three  additional  members 
was  wrong  and  invalid  and  good  for  nothing,  that  the  appointment 
by  those  five  of  the  additional  four  was  equally  invalid,  and  that 
there  was  not,  when  the  building  line  was  prescribed,  any  quorum 
of  the  board  capable  of  prescribing  it.  There  is,  no  doubt,  a  diffi- 
culty upon  that  point,  a  difficulty  which,  as  it  strikes  me,  it  is  in 
the  highest  degree  unbecoming  on  the  part  of  the  school  board  to 
raise,  because  with  the  full  knowledge  of  all  the  facts  they  have 
been  negotiating  with  the  local  board  upon  the  footing  that  that 
local  board  was  properly  constituted.  But  I  pass  that  over,  as 
it  cannot  deprive  the  school  board  of  the  legal  right  to  take 
the  objection,  however  ungracious  taking  it  may  be.  But  is  the 
objection  valid?  It  appears  to  me  that  rule  9  in  schedule  I. 
applies  to  a  case  of  this  kind.  The  words  are  very  wide  :  "  The 
proceedings  of  a  local  board  shall  not  be  invalidated  by  any 
vacancy  or  vacancies  among  their  members,  or  by  any  defect  in 
the  election  of  such  board,  or  in  the  election  or  selection  or  quali- 
fication of  any  members  thereof."  Now  what  is  the  object  of  such 
a  rule  as  this  ?  It  is  obviously  to  prevent  such  objections  as  are 
raised  in  this  case.  It  only  becomes  useful  in  cases  where  there 
are  defects  in  the  election  or  selection  or  qualification  of  any 
members  of  the  board,  and  it  appears  to  me  to  render  valid  the 
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C.  A.  proceedings  of  the  local  board  in  all  dealings  between  the  local 
1885  board  on  the  one  side,  and  persons  dealing  with  them  on  the  other, 
Newhaven  subject  to  this,  that  I  doubt  whether  it  applies  as  between  the 
Local^Board  i0G&\  board  and  the  members  who  are  improperly  appointed.  I 
mean  to  say  that  though  it  is  worded  widely,  I  doubt  whether  it 
would  be  an  answer  to  a  quo  warranto.  But  in  all  dealings  be- 
tween the  board  and  other  people,  it  appears  to  me  that  the  pro- 
ceedings of  the  board  are  rendered  valid.  I  was  very  much 
struck  by  the  argument  of  Mr.  Cozens-Hardy,  that  the  object  of 
this  rule  was  to  protect  people  dealing  bond  fide  with  the  local 
board  without  notice  of  irregularity.  Of  course  it  was  intended 
to  provide  for  such  a  case,  but  the  question  is  whether  it  is  con- 
fined to  such  cases  ?  I  do  not  think  that  it  is ;  it  appears  to  me  to 
render  the  acts  of  a  board  valid  notwithstanding  any  defect  in 
the  election  of  any  of  its  members.  I  think,  therefore,  that 
whatever  irregularity  there  was  in  the  constitution  of  the  board 
in  May,  1884,  this  rule  would  make  the  election  of  the  three  who 
were  elected  in  1885  perfectly  valid.  It  appears  to  me  to  extend 
not  only  to  protect  people  dealing  bond  fide  with  the  board  with* 
out  knowledge  of  the  disqualification,  but  also  to  protect  the  rate- 
payers, whose  guardians  and  trustees  the  local  board  are.  I 
therefore  come  to  the  conclusion  that  fixing  the  building  line 
was  a  proceeding  which  is  rendered  valid  by  rule  9. 

Then  we  come  to  the  next  question,  whether  that  building  line 
was  fixed  within  the  proper  time  ?  That  depends  upon  the  true 
construction  of  sect.  155,  and  I  quite  agree  with  the  view  takea 
and  expressed  by  Lord  Justice  Cotton,  that  the  building  line  must 
be  fixed  before  the  new  building  is  erected,  and  it  must  be  fixed, 
as  far  as  I  can  judge,  before  any  substantial  part  of  that  new 
building  which  transgresses  the  line  is  put  up.  If  then,  the  main 
wall  of  these  buildings  had,  before  the  building  line  was  fixed, 
been  put  up  so  as  to  project  beyond  the  building  line,  I  should  say 
that  on  the  true  construction  of  sect.  155  the  building  line  was 
fixed  too  late.  But  the  main  wall  of  this  building  did  not  project 
beyond  the  building  line,  and  the  parts  which  do  project  had  not 
been  begun.  It  appears  to  me,  therefore,  that,  looking  at  the 
strict  legal  rights  of  the  parties,  the  building  line  was  prescribed 
in  due  time. 
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But  that  does  not  quite  exhaust  the  case,  because  the  Defen- 
dants may  have  been  induced  by  the  Plaintiffs  to  commence  their 
building  and  put  up  the  main  wall  of  it  in  the  belief  that  they  ^BWHAVBN 
would  be  allowed  to  complete  their  building  according  to  the  plan  Local  Board 
which  was  communicated  to  the  Plaintiffs ;  and  if  that  were  so,  the  Newhaven 
Plaintiffs  could  not  claim  an  injunction.  It  therefore  becomes 
necessary  to  consider  whether  any  such  defence  as  that  is  open  to 
the  Defendants,  and  after  looking  at  the  correspondence  and  at 
what  was  done,  it  appears  to  me  that  no  such  defence  is  open  to 
them.  From  August,  1884,  to  January,  1885,  there  had  been 
communications  between  the  local  board  and  the  school  board 
about  these  new  schools.  Plans  had  been  sent  in  as  early  as 
August  by  the  school  board  for  the  approval  of  the  local  board. 
Those  plans  were  objected  to,  I  care  not  for  the  moment  why. 
Some  new  plans  were  sent  in  in  October,  they  were  again  objected 
to ;  it  is  said,  and  said  truly,  that  they  were  objected  to  for  invalid 
reasons.  But  when  we  come  to  look  closely  to  see  what  these  two 
bodies  were  negotiating  and  disputing  about,  I  find  that  it  is  this. 
The  local  board  were  struggling  to  get  a  wider  street,  they  ob- 
jected to  the  plans  which  were  sent  in  in  October,  on  the  ground 
that  the  schools  did  not  admit  of  this  street  being  so  wide  as  they 
wished.  They  were  under  the  erroneous  impression  that  they 
could  validly  object  to  the  position  of  the  school  under  certain  by- 
laws, but  the  substance  was  that  they  were  struggling  for  a  wider 
street,  and  this  the  school  board  perfectly  well  knew.  The  school 
board  were  advised  that  the  objections  taken  to  their  plans  were 
based  upon  by-laws  which  did  not  apply,  and  that  the  objections 
•were  invalid.  But  when  we  come  to  consider  whether  they  were 
misled  by  the  Plaintiffs,  it  appears  to  me  obvious  that  they  were 
not  misled  at  all,  but  knew  perfectly  well  that  the  Plaintiffs  were 
struggling  to  get  these  schools  set  back,  and  would,  if  they  could, 
compel  them  to  be  put  further  back.  Knowing  that,  and  without 
waiting  for  any  reasonable  time  to  ascertain  the  view  which  the 
Plaintiffs  would  take,  the  Defendants  put  in  the  foundations  of 
their  main  wall,  and  commenced  building.  That  being  so,  it  is 
impossible,  it  appears  to  me,  for  them  to  say  with  the  slightest 
truth  that  they  were  misled  in  any  way  by  the  Plaintiffs.  On 
the  contrary,  I  think  that  they  were  trying  to  go  on  building  until 
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C.  A.      it  was  too  late  for  the  Plaintiffs  to  obtain  an  injunction.  That 
1885      disposes  of  one  of  the  important  points  in  the  case. 
Newuaven      ^  Pass  ^°  ^ne  on^  °^ner  point,  which  is  quite  a  subordinate 

Local  Board  one#     it  struck  me  at  one  time  that  although  rule  9  would 
v. 

Newhaven  validate  the  acts  of  the  old  board,  at  the  same  time  the  Defen- 
dants might  say  to  them,  "  Suppose  we  cannot  dispute  your 
building  line,  still  you  are  not  able  to  enforce  it,  for  you  are  not 
a  duly  constituted  board."  It  struck  me  at  first  that  this  was 
rather  a  formidable  objection,  but  it  appears  to  be  entirely  got 
rid  of  when  we  know  that  in  April  of  this  year  a  fresh  election 
took  place,  and  that  we  are  now  dealing  not  with  the  persons  who, 
though  not  duly  constituted,  fixed  this  building  line,  but  with  a 
board  which  has  a  quorum  of  three,  the  propriety  of  whose  election 
it  appears  to  me,  having*regard  to  the  operation  of  rule  9,  cannot 
now  be  questioned.  Whatever  doubt  there  may  be  about  the 
operation  of  rule  9*on  the  old  board,  I  cannot  conceive  that  it 
does  not  validate  the  election  of  those  three  persons  appointed  at 
the  subsequent  date. 

It  appears  to  me,  therefore,  that  every  ground  relied  upon  by 
the  Defendants  fails.  They  have  been  wrong  from  the  very- 
beginning,  and  I  regret  that  the  costs  of  this  litigation  may  fall 
upon  persons  who  ought  not  to  bear  it,  I  mean  the  unfortunate 
ratepayers. 


Bowen,  L.J. : — 

The  first  question  to  which  I  propose  to  address  myself  is  the 
question  which  was  decided  by  Mr.  Justice  Pearson.  Was  there 
here  a  defect  in  the  constitution  of  the  board,  advantage  of  which 
defect  can  be  taken  by  the  Defendants  ? 

Here  was  a  board  of  nine  with  a  statutory  quorum  of  three. 
Seven  resigned,  leaving  less  than  the  statutory  quorum.  Now 
the  statutory  quorum  is  settled  by  rule  2,  which  says  that  "  No 
business  shall  be  transacted  at  any  such  meeting  unless  at  least 
one-third  of  the  full  number  of  members  be  present  thereat." 
The  two  nevertheless  who  were  left  out  of  the  nine,  proceeded 
to  elect  others  in  the  place  of  the  seven  who  had  disappeared. 
We  have  at  the  outset  to  consider  whether  that  was  a  valid  act  or 
not.    I  think  it  is  pretty  clear  that  it  was  not  a  valid  act,  because 
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the  election  of  members  in  the  place  of  those  who  went  out  was      C.  A. 
business  of  a  most  important  kind.    If  that  is  not  "  business  to  1885 
be  transacted "  I  do  not  know  what  it  would  be,  or  how  you  newhaven 
would  describe  it  on  the  agenda  paper.  But  supposing  the  act  to  LocAL  Board 
be  invalid,  then  comes  the  question,  whether  it  is  validated  by 
Sched.  I.,  rule  9,  which  says  that  the  proceedings  of  a  local  board 
shall  not  be  invalidated  by  any  defect  in  the  election  or  selec- 
tion of  any  members  thereof.    The  Plaintiffs  contend  that 
though  this  was  a  proceeding  which  was  not  regular,  nevertheless 
the  fixing  the  building  line  was  a  proceeding  of  the  local  board 
which,  if  invalid,  was  only  invalidated  by  reason  of  a  flaw  in  the 
selection  of  the  members,  and  that  therefore  it  is  validated  by  the 
rule.    Mr.  Justice  Pearson  has  not  accepted  that  view,  and  the 
whole  of  his  judgment  depends  upon  this  proposition—that  there 
was  no  local  board  at  all,  that  rule  9  of  Sched.  I.  only  applies  to 
proceedings  of  the  local  board,  and  if  there  is  no  local  board 
then,  of  course  there  are  no  proceedings  to  which  it  can  be 
applied. 

Now  was  there  any  local  board  at  the  time  when  the  building 
line  was  purported  to  be  fixed  ?  This  seems  to  me  to  be  a  most 
difficult  question  of  construction.  A  local  board,  by  sect.  4  of 
the  Public  Health  Act,  1875,  is  defined  to  be  a  board  constituted 
either  under  the  previous  Local  Government  Acts  or  in  pursuance 
of  this  Act.  Then  sect.  7  incorporates  the  local  board  so  consti- 
tuted, and  makes  it  a  corporation  with  perpetual  succession  and 
a  common  seal.  But  the  draughtsman  of  the  Act  seems  not  to 
have  fixed  his  attention  on  the  way  in  which  he  should  deal  with 
the  possible  question  of  dissolution  of  the  local  board.  At  com- 
mon law  a  corporation  could  be  dissolved  either  by  loss  of  all 
its  members,  or  by  loss  of  a  material  part  of  them  where  there 
was  no  power  of  renewal.  It  has  been  said,  although  it  is  not 
necessary  to  discuss  the  question,  that  a  parliamentary  corporation 
may  be  dissolved  and  vanish  into  thin  air.  The  only  case  I 
have  been  able  to  discover  where  the  question  has  been  at  all 
ventilated  is  Rex  v.  Helleston  (1).  But  no  absolute  rule  can  be 
laid  down  in  the  case  of  statutory  corporations,  their  incidents 
(1)  2  Douglas  Election  Cases,  1. 
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C.  A.       must  depend  on  the  statutes  which  form  them,  and  in  the  present 
1885       case  we  must  consider,  upon  the  terms  of  the  Act,  under  what 
Newhavek  circumstances  a  local  board  ceases  to  exist. 

Turning  to  Sched.  II.,  Part  II.,  which  deals  with  lapses  of 
local  boards,  the  puzzling  thing  is  that  it  does  not  speak  of  the 
dissolution  of  the  local  board,  but  talks  of  the  "  lapse  "  of  a  local 
board,  which  is  an  ambiguous  word,  and  may  mean  the  lapse  of 
all  the  powers  of  the  local  board,  or  may  mean  the  cessation  of 
corporate  members  without  extinction  of  the  corporation,  or  may 
be  used  in  a  popular  sense  as  denoting  extinction  of  the  corpora- 
tion itself.  And  when  you  come  to  consider  the  language  of 
Sched.  II.,  Part  II.,  rule  2,  which  talks  of  the  powers,  rights, 
duties,  property  and  liabilities  of  the  lapsed  board  attaching  to 
the  new  board,  that  is  a  provision  for  devolution  of  property  from 
a  body  which  by  sect.  7  of  the  Act  has  perpetual  succession.  It 
is  a  most  difficult  question  to  my  mind,  whether  in  this  particular 
instance  there  has  been  a  lapse,  or  if  there  has  been  a  lapse,  what 
it  is.  I  cannot  say  more  than  that,  on  considering  it  to  the  best 
of  my  ability,  I  am  not  satisfied,  and  the  statute  has  certainly  not 
made  it  clear,  that  if  the  number  is  below  a  quorum,  the  corporate 
body  is  to  be  taken  to  be  extinct,  so  that  there  is  no  longer  a 
local  board.  Supposing  that  there  was  a  local  board  still  exist- 
ing, and  that  the  whole  board  had  been  re-elected  by  the  rate- 
payers, they  would  be  a  duly  constituted  board,  and  the  invalidity 
of  their  proceeding  in  fixing  a  building  line  could  only  arise  from 
the  two  having  selected  members  when  they  had  no  power  to  do 
it,  so  that  the  members  selected  were  not  properly  selected.  If 
that  is  so,  I  think  that  sub-sect.  9  cures  the  defect,  assuming,  as  I 
do,  that  the  statute  does  not  make  it  clear  that  there  is  a  dissolu- 
tion of  the  corporate  body  and  a  vanishing  into  space  of  the  local 
board.  Mr.  Justice  Pearson  s  judgment  depends  upon  the  assump- 
tion that  there  was  no  local  board,  and  I  am  not  satisfied  that  his 
assumption  was  correct.  I  am  sorry  not  to  be  able  to  express 
a  more  confident  opinion. 

The  preliminary  objection  having  been  disposed  of,  we  come  to 
the  merits,  and  we  have  to  consider  the  construction  of  sect.  155, 
and  the  point  which  has  been  taken  by  the  school  board,  that  it 
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was  too  late  for  the  local  board  to  complain  that  there  was  an      c.  A. 
infringement  of  sect.  155,  even  if  there  was  such  an  infringe-  1885 
ment.    [His  Lordship  here  read  sect.  155.]  Newhaven 
The  first  observation  that  occurs  to  me  is  obvious,  that  there  LocAL  BoAED 
must  be  some  prescribed  line  to  be  violated  before  there  is  or 
can  be  a  violation  of  it,  and  that  the  local  board  cannot  com- 
plain of  a  line  being  crossed  which  was  never  laid  down  until 
after  the  buildings  had  been  erected.    In  this  particular  instance 
no  part  of  the  buildings  which  lie  beyond  the  prescribed  line  was 
commenced  until  after  the  line  had  been  prescribed. 

I  think,  however,  that  upon  the  true  construction  of  the  sec- 
tion it  would  be  too  late  to  prescribe  a  line  if  what  was  already 
done  in  the  way  of  building  necessarily  involved  as  a  matter  of 
construction  the  crossing  of  the  prescribed  line.  But  that  cannot 
be  said  to  be  the  case  here,  because  the  erection  of  the  building, 
S  which  was  commenced  and  its  foundations  laid  before  the  time 
when  the  line  was  prescribed,  did  not  necessarily  involve  the 
crossing  the  line  afterwards,  though  it  was  shewn  upon  the  plans 
delivered  to  the  local  board  that  it  was  intended  to  erect  build- 
ings beyond  the  line.  Upon  that  arises  the  question,  whether 
there  is  any  equity  which  prevents  the  local  board  from  exercising 
the  powers  of  the  Act.  I  think  that  if  the  local  board,  knowing 
that  what  was  intended  to  be  done  was  the  erection  of  a  building 
which,  if  finished,  would  go  beyond  the  line  which  they  intended 
to  prescribe,  abstained  from  prescribing  the  line,  it  would  be 
unjust  to  allow  them  to  prescribe  a  line  after  standing  by  and 
letting  the  school  board  build  under  the  impression  that  no  line 
would  be  prescribed.  The  case  then  resolves  itself  into  this 
question  of  fact.  Have  the  local  board  by  their  conduct,  or  by 
their  silence,  given  the  school  board  grounds  for  thinking  when 
they  began  their  building  that  no  line  would  be  prescribed.  I 
did  not  think  that  a  clear  matter  until  my  attention  was  called  to 
the  notices  of  objection,  which  though  bad  for  the  purposes  of 
sect.  158,  still  are  part  of  the  conduct  of  the  parties,  and  must  be 
looked  at  in  order  to  see  whether  there  is  anything  in  the  conduct 
of  the  local  board  which  renders  it  unjust  that  sect.  155  should 
e  insisted  upon.  Those  notices  of  objection  would  not  entitle 
e  local  board  under  sect.  158  to  pull  down  the  building,  or  to 
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C.  A.      enforce  penalties  against  those  who  went  on  in  defiance  of  them, 
1885       but  nevertheless  they  tend  to  throw  considerable  light  upon  what 
Newhaven  was  ^n  the  mind,  so  to  speak,  of  the  two  boards  during  these 
Local^ Board  negotiations  and  down  to  the  time  when  the  building  began.  I 
Newhaven  think  they  shew  that  the  school  board  knew,  or  ought  to  have 
Board.     known,  or  might  have  known,  that  it  was  the  intention  of  the 
BowenTL.j.    local  board  to  resist  to  the  utmost  the  erection  of  the  buildings 
in  such  a  way  that  the  street  would  be  narrowed  by  them.    I  do 
not  think  it  can  be  said,  therefore,  that  the  local  board  gave  the 
school  board  reasonable  ground  for  thinking  that  no  line  would 
be  prescribed. 

Upon  the  whole  I  think  the  equity  suggested  fails,  that  the 
statute  does  apply,  and  that  the  Plaintiffs  are  entitled  to  judg- 
ment. I  agree  with  what  the  Lord  Justices  have  said  as  to  the 
sad  character  of  the  case. 

Solicitors  for  Plaintiffs :  Wood,  Bird,  &  Wood, 
Solicitors  for  Defendants :  Speechty,  Mumford,  &  Co. 

H.  C.  J. 


c.  A.  ASHBUKY  v.  WATSON. 

[1883    A.  1163.] 

July  23 

_  '  Limited  Company — Memorandum  of  Association,  Provisions  of — Preference  and 
Ordinary  Shares — Special  Resolutions  altering  Appropriation  of  Revenue, 
Invalidity  of — Ratification  by  Shareholders — Rights  of  Shareholders  under 
original  Contract. 


The  memorandum  of  association  of  a  company  incorporated  under  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  stated  that  a  portion  of  the 
shares  were  to  have  a  right  of  receiving  a  dividend  by  preference  to  the 
other  shares,  and  that  the  preference  shares  should  have  a  right  to  a  divi- 
dend of  7  per  cent,  per  annum  in  priority  over  the  ordinary  shares,  and  to 
one-fifth  of  the  remainder  of  the  net  revenue  after  a  deduction  of  a  sum 
sufficient  for  paying  7  per  cent,  per  annum  on  the  ordinary  shares ;  and 
also  that  those  shares  should  have  a  right  to  the  rest  of  the  dividend, 
whatever  it  might  be,  up  to  7  per  cent,  after  paying  7  per  cent,  to  the 
preference  shares  and  to  four-fifths  of  the  remainder  of  the  net  revenue, 
after  deduction  of  a  sum  sufficient  to  pay  the  dividends  to  the  preference 
and  ordinary  shares. 

The  directors  applied  the  profits  of  the  company  in  substantial  accord- 
ance with  the  provisions  in  the  articles  of  association  till  November,  1872, 
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when  the  company  passed  special  resolutions  which,  altered  the  priorities 
and  payments  of  the  net  revenue  as  between  the  preference  and  ordinary 
shareholders,  and  which  provided  for  the  redemption  of  shares  out  of  the 
surplus  profits,  and  they  were  acted  upon  without  any  objection  being 
raised  to  them  by  any  of  the  members  of  the  company  till  July,  1883, 
when  the  company  passed  a  special  resolution  by  which  the  original  appro- 
priation of  the  revenue  as  provided  by  the  memorandum  of  association 
was  restored : — 

Held  (affirming  the  decision  of  Kay,  J.),  that  the  resolutions  of  1872  were 
not  valid,  as  they  altered  a  condition  in  the  memorandum  of  association  in 
contravention  of  sect.  12  of  the  Companies  Act,  1862  : 

Held,  also,  that  even  if  the  resolutions  of  1872  would  be  valid  if  ratified 
by  every  member  of  the  company,  there  was  no  evidence  on  which  the 
Court,  acting  as  a  jury,  ought  to  infer  that  every  member  of  the  company 
had  ratified  such  resolutions  with  full  knowledge  of  what  had  been  done. 

Appeal  of  Plaintiff  from  judgment  of  Mr.  Justice  Kay  (1)  on 
a  special  case  stated  by  consent  for  the  opinion  of  the  Court  pur- 
suant to  the  Kules  of  the  Supreme  Court,  1883,  Order  xxxiv. 
The  material  statements  in  the  case  are  fully  set  out  in  the  report 
of  the  case  before  Mr.  Justice  Kay. 

Sir  F.  Herschell,  Q.C.,  and  Robinson,  Q.C.  (F.  B.  Palmer  with 
them),  for  the  Plaintiff: — 

The  shareholders  had  power  to  alter  the  memorandum  of  asso- 
ciation so  as  to  regulate  the  payment  of  dividends  upon  preference 
and  ordinary  shares.  Mr.  Justice  Kay  held  that  the  resolutions 
of  1872  were  void,  and  he  considered  that  according  to  the  deci- 
sion of  the  House  of  Lords  in  the  Ashbury  Railway  Carriage  and 
Iron  Company  v.  Riche  (2),  the  memorandum  of  association  was  the 
charter  of  the  company,  and  its  provisions  could  not  be  departed 
from  in  any  respect.  But  this  is  too  wide  a  statement :  the  memo- 
randum of  association  of  a  limited  company  can  be  altered  in 
any  respect,  except  as  to  those  matters  which  the  Companies  Act, 
1862,  s.  8  (as  varied  by  other  enactments),  requires  to  be  stated 
therein.  That  section  directs  that  the  objects  of  the  company 
shall  be  stated  therein,  and  Ashbury  Railway  Carriage  and  Iron 
Company  v.  Riche  related  to  a  contract  not  within  the  objects 
of  the  company  as  stated  in  the  memorandum  of  association. 
The  constitution  of  companies  limited  by  guarantee  is  regulated 
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C.  A.  by  sect.  9,  and  that  of  unlimited  companies  by  sect.  10.  These 
1885  sections  shew  the  distinction  between  different  classes  of  com- 
Ashbuby  panies.  No  doubt  by  sect.  11  every  member  is  as  much  bound 
to  observe  the  terms  of  the  memorandum  of  association  as  if  he 
had  expressly  covenanted  to  do  so,  and  by  sect.  12  the  power  to 
alter  the  memorandum  of  association  is  limited  ;  but  that  section 
applies  only  to  cases  where  the  statute  requires  matters  to  be 
stated. 

The  first  point,  urged  on  behalf  of  the  Plaintiff,  is  that,  pro- 
vided the  power  is  properly  exercised,  there  is  nothing  ultra  vires 
in  an  alteration  of  the  memorandum  of  association  except  as  to 
those  provisions  which  are  required  to  be  therein  inserted  pur- 
suant to  legislative  provisions.  Sutton  v.  Scarborough  Cliff  Hotel 
Company  (1)  is  not  against  the  argument  for  the  Plaintiff :  for  in 
that  case  the  shareholders  were  not  unanimous;  and  the  argu- 
ment for  the  present  Plaintiff  is  that  the  memorandum  of  asso- 
ciation may  be  altered  by  the  unanimous  vote  of  the  shareholders. 

[Fry,  L.J. : — The  fact  that  the  shareholders  were  unanimous 
cannot  be  entered  upon  the  register.] 

The  authorities  are  in  favour  of  the  Plaintiff :  in  Dukes 
Case  (2)  it  was  the  opinion  of  Jesselt  M.K.,  that  the  memorandum 
of  association  of  a  company  does  not  bind  a  subscriber  thereof  irre- 
vocably as  regards  matters  not  required  by  the  Companies  Acts  to 
be  stated  therein.  It  was  the  view  of  that  learned  Judge  that  the 
memorandum  of  association  was  irrevocable  only  as  to  those  matters 
which  the  Legislature  said  must  be  put  into  it.  The  opinion  of 
Jessel,  M.E.,  was  approved  of  and  followed  by  Mr.  Justice  Fry  in 
Winstone's  Case  (3).  The  same  view  appears  to  have  been  in 
effect  adopted  by  Lord  Justice  Cotton  in  Guinness  v.  Land  Cor- 
poration of  Ireland  (4).  The  company  in  this  case  is  nothing 
more  nor  less  than  a  trading  association  which  is  governed  by 
the  ordinary  rules  of  partnership  except  so  far  as  special  con- 
ditions may  be  inserted  into  their  constitution  by  the  Legislature 
or  by  their  own  articles  of  association :  OaJces  v.  Turquand  (5) ; 

(1)  2  Dr.  &  Sm.  514;  4  D.  J.  &  S.        (3)  12  Ch.  D.  239,  251. 
672.  (4)  22  Ch.  D.  349,  376,  377. 

(2)  1  Ch.  D.  620.  (5)  Law  Eep.  2  H.  L.  325. 
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I  Griffith  v.  Paget  (1).    There  is  nothing  which  cannot  be  done  by      C.  A. 
the  consent  of  all  the  members  of  the  association  except  the  1885 
alteration  of  those  fundamental  bases  of  the  association  which  ashbury 
the  Legislature  has  said  shall  not  be  altered.    The  articles  of  Wat'sow 

association  may  rebut  any  provisions  which  would  flow  by  im-   

plication  from  the  terms  of  the  memorandum  of  association: 
j  Harrison  v.  Mexican  Bailway  Company  (2).  Further,  if  the 
!  shareholders  have  all  acquiesced  in  a  certain  course  of  business 
j  for  ten  years  they  cannot  afterwards  repudiate  it,  and  subsequent 
!  shareholders  are  bound  by  acquiescence  of  their  transferors: 
)  Ffoolcs  v.  South  Western  Bailway  Company  (3),  and  Peek  v. 

Gurney  (4).  The  memorandum  of  association  as  altered  has  been 
j  acted  on  for  many  years,  and  cannot  now  be  again  altered  without 
j  the  consent  of  all  the  shareholders.  Acquiescence  is  evidence  of 
I  consent :  Phosphate  of  Lime  Company  v.  Green  (5). 

[Lord  Eshee,  M.R. : — There  is  no  finding  that  every  share- 
holder had  notice;  the  argument  for  the  Plaintiff  asks  us  to 
infer  it.] 

The  Court  ought  to  infer  that  all  the  shareholders  had  notice. 
It  is  not  necessary  for  that  purpose  to  shew  that  every  shareholder 
had  actual  notice  :  Spachman  v.  Evans  (6). 

[Fry,  L.J. : — Is  it  not  difficult  to  argue  that  the  statutory 
transferee  who  gets  the  legal  right  is  bound  by  the  acquiescence 
of  the  statutory  transferor?  It  is  not  a  case  of  conflicting 
equities.] 

Nothing  prevents  the  statutory  transferee  from  being  bound 
by  the  acquiescence  of  his  transferor.  This  is  not  merely  a 
matter  of  special  resolution  ;  but  notice  was  brought  home  to  all 
the  shareholders,  and  they  unanimously  approved  of  the  resolu- 
tions of  1872. 

Davey,  Q.C.,  and  W.  Phipson  Beale,  for  the  Defendants,  were 
not  called  upon. 

(1)  5  Ch.  D.  894.  (4)  Law  Rep.  13  Eq.  79 ;  6  H.  L. 

(2)  Law  Eep.  19  Eq.  358.  377. 

(3)  1  Sm.  &  Giff.  142.  (5)  Law  Eep.  7  C.  P.  43. 

(6)  Law  Rep.  3  H.  L.  171. 
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c.  A.     Lord  Esheb,  M.R.  :— - 

1885  rp^g  question  of  law  which  has  been  raised  in  this  case  is 

Ashbury  whether  the  resolutions  of  1872  were  valid.  On  the  one  side  it 
Watson.  &  said  that  they  were  not  valid,  even  if  they  were  passed  with 
the  assent  of  every  shareholder  of  the  company,  or  were  afterwards 
ratified  by  every  such  shareholder,  because  it  is  said  that  they 
were  in  contravention  of  sect.  12  of  the  Companies  Act,  1862, 
inasmuch  as  they  altered  a  condition  contained  in  the  memo- 
randum of  association.  On  the  other  side,  it  is  admitted  that  the 
resolutions  made  an  alteration  in  a  condition  contained  id  the 
memorandum  of  association,  but  it  is  said  that  the  alteration  was 
not  as  to  any  of  the  matters  mentioned  in  sect.  8,  and  that  there- 
fore it  was  not  an  alteration  of  a  condition  in  the  memorandum 
of  association  within  the  meaning  of  the  statute,  and  it  was 
argued  that  the  meaning  of  sect.  12  is  only  that  those  conditions 
in  the  memorandum  of  association  as  required  by  sect.  8  could 
not  be  altered,  and  that  other  conditions  in  the  memorandum  of 
association  could  be  altered,  if  altered  with  the  assent  of  every 
shareholder  of  the  company.  It  was  further  argued  against  the 
validity  of  the  resolutions  that  even  if  they  would  be  binding  if 
passed  with  the  assent  of  or  afterwards  ratified  by  every  member 
of  the  company,  there  was  no  evidence  which  ought  to  satisfy  the 
Court  that  every  member  of  the  company  did  either  agree  to  or 
ratify  those  resolutions. 

It  seems  to  me  that  the  appellant  fails  on  both  points.  As 
to  the  first  point,  I  prefer  to  look  at  the  plain  words  of  the  statute 
and  to  construe  them  according  to  the  ordinary  rules  of  con- 
struction. Now  what  does  the  12th  section  of  the  statute  say  ? 
After  shewing  what  things  in  the  memorandum  of  association 
may  be  altered,  it  says :  "  save  as  aforesaid,  and  save  as  is  herein- 
after provided  in  the  case  of  a  change  of  name,  no  alteration  shall 
be  made  by  any  company  in  the  conditions  contained  in  its 
memorandum  of  association."  Anything  more  plain  I  cannot 
conceive.  It  does  not  say  in  the  conditions  hereinbefore  men- 
tioned, nor  in  any  condition  necessary  to  the  constitution  of  the 
company.  It  contains  no  limitation  of  any  kind.  To  my  mind 
it  is  a  plain  enactment  that  the  company  cannot  alter  anything 
in  the  memorandum  of  association  which  is  a  condition  save 
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what  is  expressly  mentioned  in  that  section.  When  I  consider  C.  A. 
how  that  section  was  construed  by  Lord  Cairns  in  Aslibury  Bail-  1885 
way  Carriage  and  Iron  Company  v.  Biehe  (1),  I  find  his  Lordship  ashbuey 
says  (2) :  "  The  covenant,  therefore,  is  not  merely  that  every 
member  will  observe  the  conditions  upon  which  the  company  is 
established,  but  that  no  change  shall  be  made  in  those  con- 
ditions." Now  anything  which  is  laid  down  as  a  rule  in  the 
memorandum  of  association  must,  I  think,  be  taken  to  be  one  of 
the  conditions  on  which  the  company  is  established.  Then  the 
12th  section  says  that  "no  alteration  shall  be  made  by  any 
company,"  that  is,  by  the  whole  company,  assuming  that  but 
for  the  enactment  an  alteration  might  be  made  by  the  whole 
company.  Therefore  it  seems  difficult  to  me  to  imagine  a  case 
in  which  any  stipulation  in  the  memorandum  of  association  can 
be  altered  even  by  the  whole  company,  save  such  as  is  expressly 
mentioned  in  the  12th  section.  It  is  said  it  was  allowed  to  be 
done  in  Duke's  Case  (3).  I  do  not,  however,  think  that  anything  was 
said  there  by  the  late  Master  of  the  Kolls  which  was  intended  by 
him  to  assert  that  anything  in  the  memorandum  of  association 
could  be  altered,  even  if  there  are  expressions  in  his  judg- 
ment which  would  seem  to  have  that  effect.  I  do  not  think  that 
what  we  are  now  deciding  is  derogatory  to  what  was  decided  in 
Dukes  Case,  but  that  if  we  were  to  adopt  the  argument  of  the 
Appellant  in  the  present  case  we  should  be  going  in  the  teeth  of 
the  House  of  Lords  in  Ashbury  Bailtvay  Carriage  and  Iron  Com- 
party  v.  Biehe.  Therefore,  even  if  it  were  shewn  that  every  share- 
holder was  a  party  to  passing  the  resolutions  of  1872,  or  had 
ratified  them  since,  I  think  that  nevertheless  they  would  be 
nvalid. 

Then,  as  to  the  second  point,  assuming  that  these  resolutions 
tfould  be  valid  if  they  were  ratified  by  every  member  of  the 
company,  it  seems  to  me  that  there  is  no  such  evidence  as  ought 
,o  satisfy  the  Court  that  every  member  of  the  company  did  ratify 
;hem.  Katification  consists  in  adopting  something  which  has 
j>een  done  or  assumed  to  have  been  done  for  the  person  ratify- 
ing, with  full  knowledge  that  it  has  been  done.  I  doubt  whether 

(1)  Law  Kep.  7  H.  L.  653.  (2)  Law  Kep.  7  H.  L.  670. 

(3)  1  Oh.  D.  620. 
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C.  A.  there  is  any  evidence  which  could  be  left  to  a  jury  of  ratifica-1 

1885  tion  with  full  knowledge  of  what  had  been  done,  but  even  if  there  i 

Ashbury  be  such,  the  Court  here  is  to  judge  the  fact  and  is  to  act  as  the; 

Watson  jury>  an(*  certamly  ^  I  na(^  Deen  advising  a  jury  to  say  whether! 
  thev  could  infer  that  every  shareholder  of  the  companv  had1 

Lord  Esher,  M.R.         J  .  \  , 

  ratified  the  resolutions  of  1872  with  full  knowledge  of  what  had 

been  done,  I  should  have  warned  them  strongly  to  have  examined 
their  consciences  closely  before  they  came  to  such  a  decision ; : 
therefore,  as  far  as  I  am  concerned,  I  should  as  a  juryman  have 
absolutely  refused  to  agree  with  the  eleven  others  if  they  he 
come  to  a  contrary  conclusion. 

The  appeal  therefore  fails  altogether. 

Baggallay,  L.J. : — 

I  am  of  the  same  opinion.  The  sections  of  the  Companies  Act, 
1862,  which  appear  to  me  to  have  an  important  bearing  on  this 
case,  are  those  ranging  from  6  to  14  both  inclusive.  The  6th 
provides  for  the  formation  of  a  company,  which  may  be  done 
by  subscribing  to  a  memorandum  of  association.  The  14th  sec- 
tion provides  for  articles  of  association,  in  addition  to  the  memo- 
randum. The  7th  section  having  indicated  the  mode  by  which 
a  company  may  be  limited,  the  8th  section  contains  the  five 
things  which  must  be  provided  for  by  the  memorandum  of  asso- 
ciation, amongst  which  the  5th  is  "  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered,  divided  into  shares 
of  a  certain  fixed  amount."  Now  it  has  been  established  that  it 
is  not  required  that  all  the  shares  should  exactly  resemble  each 
other,  as  far  as  regards  the  benefits  to  which  their  holders  may  be 
entitled.  Then  there  comes  the  12th  section,  which  provides  the 
mode  in  which  the  five  things  or  conditions  provided  for  by  sect.  8 
may  be  varied.  In  the  first  place,  there  must  be  authority  to  do 
it  by  the  articles  as  originally  framed  or  as  altered  by  special 
resolution,  for  which  provision  is  made,  but  all  the  alteration 
that  can  be  made,  even  with  that  authority,  is  to  increase  the 
capital  by  the  issue  of  new  shares,  or  to  consolidate  and  divide 
the  capital  into  shares  of  larger  amount  than  the  existing  shares, 
or  to  convert  the  paid-up  shares  into  stock,  "  but  save  as  aforesaid, 
and  save  as  is  hereinafter  provided  in  the  case  of  a  change  of 
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name,  no  alteration  shall  be  made  by  any  company  in  the  condi-      c.  A. 
tions  contained  in  its  memorandum  of  association."   The  strongest  i885 
possible  provision  seems  to  me  to  be  thereby  made,  that  there  is  ashbtjk? 
to  be  no  change  whatever  in  the  essential  things  mentioned  in  Wa£soh 
sect.  8,  except  so  far  as  is  expressly  declared  by  sect.  12,  or  by 
sect.  13  as  regards  the  change  of  the  name  of  the  company.  The 
memorandum  of  association  forms,  indeed  the  charter  of  the  com- 
pany, to  be  modified  only  in  the  way  provided  by  the  statute. 
In  the  present  case,  by  the  memorandum  of  association,  the 
capital  of  the  company  is  divided  into  shares  of  two  classes  as  to 
priority  of  dividends,  and  a  certain  amount  is  to  be  entitled  to  a 
preferential  dividend  which  is  payable  out  of  the  net  revenue. 
The  mode  in  which  the  net  revenue  is  to  be  ascertained,  is  to  be 
found  in  art.  82  of  the  articles  of  association.    It  would  be  in  the 
power  of  the  company  under  the  articles  of  association  to  vary 
the  mode  of  ascertaining  the  net  revenue,  but  when  the  net 
revenue  has  been  once  ascertained,  there  appears  to  me  to  be  no 
power  whatever  to  alter  the  provisions  of  the  memorandum  of 
association,  as  to  how  the  net  revenue  is  to  be  applied.    It  has 
been  suggested  that  in  Duke's  Case  (1)  there  was  a  departure  from 
the  principles  I  have  enunciated,  but  I  do  not  so  regard  that  case. 
Mr.  Duke  had  signed  the  memorandum  for  fifty  B  shares,  which 
received  a  preferential  dividend.    He  afterwards  agreed  to  be- 
come a  director,  for  which  the  qualification  was  a  holding  of  fifty 
shares.    He  thought  it  not  fair  that  it  should  be  in  wholly  paid- 
up  shares,  and  therefore  he  applied  for  twenty-five  shares  in  each 
class  in  lieu  of  the  fifty  B  shares.    It  was  there  contended  by  the 
Dfticial  liquidator  that  he  was  liable  for  those  shares  in  addition 
o  the  fifty  B  shares,  and  that  was  the  real  question  which  was 
irgued  in  that  case.    Under  the  circumstances  of  that  case,  it 
vould  have  been  contrary  to  all  justice  to  have  held  that  Mv.Duke 
ould  not  have  put  the  twenty-five  A  shares  and  twenty-five  B 
hares  together,  as  performing  his  covenant  to  take  fifty  shares. 
Chen  I  think  the  case  of  Ashhury  Railway  Carriage  and  Iron 
Company  v.  Biche  (2)  clearly  establishes  that  it  was  beyond  the 
>ower  of  the  company  in  this  case  to  depart  from  the  conditions 
a  the  memorandum  of  association. 

(1)  1  Ch.  D.  620.  (2)  Law  Rep.  7  H.  L.  653. 
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As  to  the  second  point,  I  do  not  think  that  those  resolutions 
of  the  company  which  were  ultra  vires  could  have  been  after- 
wards ratified  by  subsequent  acquiescence,  but  assuming  they 
could,  there  was  no  evidence  that  I  can  see  of  acquiescence  with 
knowledge  that  the  persons  were  acquiescing  in  ultra  vires  reso- 
lutions. 

Fey,  L.J.  :— 

I  am  also  of  the  same  opinion.  There  are  two  points  here  for 
our  decision.  The  first  is,  on  the  12th  section  of  the  Companies 
Act,  1862,  which  provides  that  except  as  to  certain  modifications 
there  mentioned,  no  alteration  is  to  be  made  by  any  company  in 
the  conditions  in  its  memorandum  of  association.  Now  in  the 
present  memorandum  of  association  there  are  provisions  as  to 
priorities  of  shares,  and  the  question  is,  whether  those  priorities  | 
are  conditions  in  the  memorandum  of  association  within  the 
meaning  of  the  12th  section  of  the  Companies  Act,  1862.  Now 
that  section,  it  must  be  borne  in  mind,  does  not  refer  to  necessary 
conditions  or  to  essential  conditions,  and  the  8th  section,  though 
it  specifies  certain  conditions,  does  not  say  that  no  other  condi- 
tions shall  be  in  the  memorandum  of  association.  I  am  not  pre- 
pared to  say  that  there  might  not  be  inserted  in  the  memorandum 
of  association,  details  with  regard  to  the  management  of  the 
company  which  would  not  be  conditions  within  the  meaning  of 
the  12th  section,  but  I  think  that  section  does  apply  to  all  con- 
ditions in  the  memorandum  of  association,  which  may  fairly  be 
described  as  essential  parts  of  the  constitution  of  the  company, 
and  upon  which  it  was  established.  Now  was  the  provision  with 
regard  to  priority  of  shares  a  condition  of  that  description  ?  I 
think  it  clearly  was,  for  the  distribution  of  the  profits  is  one  of 
the  most  essential  parts  of  the  constitution  of  a  company,  and 
I  think  this  is  illustrated  by  Button  v.  Scarborough  Cliff  Hotel 
Company  (1).  There  the  company  was  constituted  under  the 
Companies  Act,  1862.  Its  memorandum  of  association  stated 
the  number  of  shares,  but  was  silent  as  to  the  distribution  of 
profits  by  way  of  dividends  amongst  the  shareholders.  The 

(1)  2  Dr.  &  Sm.  514;  4  D.  J.  &  S.  672. 


C.  A. 
1885 

Abhivury 

V. 

Watson. 
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company  afterwards,  by  resolution  at  a  general  meeting,  declared      0.  A. 
that  a  certain  portion  of  the  shares  should  have  preference,  and  1885 
that  the  other  shares  should  be  postponed.    The  case  then  came  Ashbuey 
before  Kindersley,  V.C.,  and  he  held  the  resolution  to  be  in- 
operative, but  declined  saying  what  might  be  the  effect  of  a 
special  resolution  passed  pursuant  to  sect.  50  of  the  Companies 
Act,  1862.    The  case  was  taken  by  appeal  to  the  Lord  Chancellor, 
who  said  (1)  :  "  The  memorandum  declares  that  the  capital  of  the 
company  shall  be  divided  into  12,000  shares  of  £10  each,  a  pro- 
vision which  shews  that  these  12,000  shares  are  necessarily  inter 
se  equal  and  of  equal  rights  and  privileges.    But  what  is  pro- 
posed to  be  done  is,  to  divide  these  12,000  shares  into  two 
portions,  and  to  place  the  latter  portion  in  a  position  of  priority 
to  the  former.    There  is  nothing  in  the  regulations  by  which 
such  a  state  of  things  is  contemplated."    He  afterwards  went  on 
to  say,  that  as  the  Vice-Chancellor  had  abstained  from  deter- 
mining the  question,  whether  it  could  be  done  by  a  resolution 
under  the  50th  section,  he  would  not  conclusively  decide  it,  but 
that  his  opinion  was  that  it  could  not  be  done  where  the  result 
would  be  to  produce  inequality  amongst  the  original  share- 
holders.   The  company  then  passed  a  special  resolution  under 
sect.  50,  and  the  case  came  again  before  Kinder sley,  V.C.    "  It  is 
said,"  observed  the  Vice-Chancellor  (2),  "  that  there  is  nothing  in 
the  memorandum  of  association  which  prescribes  that  all  the 
shareholders  shall  stand  on  an  equal  footing  as  to  the  receipt  of 
dividends ;  but  in  the  absence  of  any  provision  to  the  contrary, 
I  think  there  is  an  implied  stipulation  to  that  effect ;  and  that 
what  is  proposed  to  be  done  is  contrary  to  the  very  nature  of  a 
joint  stock  company — and  is  an  alteration  in  the  constitution  of 
the  company—and  I  am  of  opinion  that  no  necessity  can  justify 
the  directors  in  acting  on  the  resolution."    He  held,  therefore, 
that  to  alter  the  priorities  as  defined  by  implication  in  the  memo- 
randum of  association,  was  an  alteration  in  the  constitution  of 
|the  company. 

I  think,  therefore,  both  on  authority  and  reason,  that  the  mode 
of  distribution  of  the  dividends  is  an  essential  condition  of  the 
constitution  of  the  company,  and  therefore  one  which  cannot  be 

(1)  4D.J.& S.  677.  (2)  2  Dr.  &  Sm.  526. 
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C.  A.      altered.    I  will  only  make  this  further  observation,  that  in  the 
1885       memorandum  of  association  there  should  be  a  statement  as  to 
Ashbtjby    priorities  of  shares,  if  such  priorities  were  intended  at  the  time 
Watson     °^  ^©  incorPorati°n  °f  *ne  company,  because,  as  was  determined 
f — -       in  Hutton  v.  Scarborough  Cliff  Hotel  Company  (1),  silence  in  the 

  memorandum  with  respect  to  the  mode  of  distribution  implies 

equality  amongst  the  shareholders.  Therefore  the  first  point 
made  on  behalf  of  the  Appellant  fails. 

The  second  point  is,  whether  the  Court  ought  to  infer  that  the 
resolutions  of  1872  were  ratified  by  all  the  members  of  the  com- 
pany. Now  I  agree  with  the  Master  of  the  Kolls  that  it  is  not 
necessary  to  determine  whether  there  be  a  scintilla  of  evidence. 
There  is  not  in  my  opinion  evidence  in  the  present  case  on 
which  this  Court  could  conclude  that  the  shareholders  had  ever 
accepted  their  dividends  with  a  knowledge  of  what  had  taken 
place. 

A  point  was  started  of  great  importance,  namely,  how  far  a 
transferee  of  a  share  is  bound  by  acquiescence  on  the  part  of 
the  transferor.  As  at  present  advised,  I  do  not  think  that  the 
transferee  would  take  subject  to  any  personal  equity  which 
might  exist  against  the  transferor,  but  it  is  not  necessary  that 
we  should  now  determine  that  point.  I  agree  with  the  other 
members  of  this  Court,  that  this  appeal  must  be  dismissed  with 
costs. 

The  Master  of  the  Kolls  has  suggested  to  me  that  the  language 
which  I  have  used  may  be  thought  to  import  that  no  condition  in 
a  memorandum  of  association  is  essential  unless  it  be  required  by 
sect.  8  of  the  Act.  By  essential  condition  I  mean  that  which  in 
fact  is  part  of  the  essence  of  the  constitution  of  the  company, 
whether  required  by  statute  or  not. 

Solicitors  :  Arthur  T.  Hewitt ;  Bircham  &  Co. 


(1)  2  Dr.  &  Sm.  514,  521 ;  4  D.  J.  &  S.  672. 

W.  P. 


VOL.  XXX.] 


CHANCERY  DIVISION. 


387 


WESTBURY-ON-SEVEKN  RURAL  SANITARY 
AUTHORITY  v.  MEREDITH. 


C.  A. 


1885 


[1884    W.  1643.] 


July  24. 


High  Court  of  Justice — Jurisdiction — Chancery  Action — Subject-matter  below 
£10  in  Value— Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  16,  25,  34 
[Revised  Ed.  Statutes,  vol.  xvii.,  pp.  72,  77,  82]. 

An  action  in  the  High  Court,  claiming  relief  which,  before  the  Judicature 
Act,  could  have  been  given  only  by  the  Court  of  Chancery,  cannot  now  be 
maintained  if  the  subject-matter  is  below  £10  in  value. 

The  old  rule  of  the  Court  of  Chancery  in  this  respect  still  remains  in 
force. 

The  Plaintiffs  had  expended  the  sum  of  £6  19s.  Id.  in  the 
•execution  of  drainage  works  upon  premises  situate  within  their 
district  of  which  the  Defendant  was  the  owner,  and  as  such  he 
was,  under  the  provisions  of  the  Public  Health  Act,  1875,  liable  to 
repay  to  the  Plaintiffs  the  amount  thus  expended,  with  interest. 
A  demand  for  payment  had  been  served  upon  him  on  the  6th  of 
March,  1880,  but  he  had  not  paid  the  amount. 

The  Plaintiffs  by  this  action  claimed  a  declaration  that  the 
•sum  of  £6  19.9.  Id.,  with  what  might  be  found  due  for  interest 
thereon,  was  a  charge  on  the  premises,  and  that,  if  necessary,  the 
charge  might  be  enforced  by  a  sale  of  the  premises,  and  that  the 
-amount,  with  interest  thereon  and  costs,  might  be  paid  to  the 
Plaintiffs  out  of  the  proceeds  of  sale ;  and  that  a  receiver  of  the 
rents  and  profits  of  the  premises  might  be  appointed. 

The  Defendant  did  not  deliver  any  defence,  and  the  Plaintiffs 
served  notice  of  motion  for  judgment  in  default  of  pleading. 
The  Defendant  did  not  appear  on  the  hearing  of  the  motion. 

Mr.  Justice  Kay,  on  the  8th  of  February,  1885,  dismissed  the 
action  with  costs,  on  the  ground  of  the  smallness  of  the  amount 
claimed. 

The  Plaintiffs  appealed. 

Willis-Bund,  for  the  Appellants  : — 

The  old  rule  of  the  Court  of  Chancery  (contained  in  rule  1  of 
Order  ix.  of  the  Consolidated  Orders  of  1860)  was,  no  doubt,  that 
u  every  suit,  the  subject  matter  of  which  is  under  the  value  of  £10, 
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shall  be  dismissed,  unless  it  be  instituted  to  establish  a  general 1 
right,  or  unless  there  shall  be  some  other  special  circumstance, 1 
which,  in  the  opinion  of  the  Court,  shall  make  it  reasonable  that  | 
such  suit  should  be  retained."    But  that  rule  has  been  abolished 
by  the  Judicature  Act.     The  rule  never  existed  in  the  Courts  of 
Common  Law,  and  now  the  High  Court  has  the  jurisdiction  of 
the  Court  of  Chancery  and  of  the  Common  Law  Courts  :  Judica- 
ture Act,  1873,  s.  16. 

[Baggallay,  L.J. : — Sect.  34  assigns  such  an  action  as  this  to ' 
the  Chancery  Division.] 

Moreover,  by  sect.  25,  sub-s.  11,  an  equitable  remedy  is  given 
in  respect  of  any  common  law  demand. 


The  Defendant  did  not  appear. 


Lokd  Eshek,  M.B. : — 

It  is  clear  to  my  mind  that  the  decision  of  Mr.  Justice  Kay  was 
right.  The  action  is  in  respect  of  a  matter  the  value  of  which  is 
less  than  £10,  and  the  Plaintiffs  ask  only  to  enforce  a  charge  on 
the  Defendant's  property,  and  for  the  appointment  of  a  receiver. 
An  action  claiming  such  relief  could  not  before  the  Judica- 
ture Act  have  been  brought  in  a  Common  Law  Court.  Nor 
could  it  then  have  been  brought  in  the  Court  of  Chancery, 
because  the  value  of  the  subject-matter  is  under  £10.  Neither 
the  Court  of  Chancery  nor  a  Court  of  Common  Law  would  then 
have  had  jurisdiction  to  give  the  relief  which  is  sought.  It  is 
said  that  now  the  High  Court  can  give  a  relief  which  neither  the 
Court  of  Chancery  nor  a  Common  Law  Court  could  have  given 
before  the  Judicature  Act.  All  that  the  Judicature  Act  has  done 
is,  to  give  to  the  High  Court  the  jurisdiction  which  either  the 
Court  of  Chancery  or  the  Courts  of  Common  Law  had  before.  It 
has  conferred  no  new  right  to  relief.  I  give  no  opinion  whether 
the  Plaintiffs  are  entitled  to  any  other  relief.  The  appeal  must 
be  dismissed. 

Baggallay,  L.J. : — 

I  am  of  the  same  opinion.  The  remedies  given  to  a  local 
authority  by  sect.  257  of  the  Public  Health  Act,  1875,  are  a 
personal  demand  and  a  charge  on  property.    The  latter  remedy 
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is  one  the  enforcing  of  which  is,  by  sect.  34  of  the  Judicature  Act 
of  1873,  assigned  to  the  Chancery  Division.  The  remedy  may 
also,  if  the  amount  is  below  £50,  be  enforced  in  a  County  Court, 
but  it  has  been  held  that  such  a  proceeding  in  a  County  Court 
must  be  taken  within  six  months.  The  Plaintiffs  have  allowed 
that  time  to  go  by.  Prima  facie,  therefore,  their  remedy  would 
be  in  the  Chancery  Division,  but  the  objection  is  taken  that  a 
claim  for  an  amount  under  £10  will  not  be  entertained  by  the 
Chancery  Division.  It  is  suggested  by  Mr.  Willis-Bund  that  the 
old  rule  of  the  Court  of  Chancery  as  to  the  value  of  the  subject- 
matter  of  a  suit  has  been  abolished  by  the  Judicature  Act.  I 
must  confess  myself  unable  to  follow  his  argument.  No  doubt, 
the  Common  Law  Division  of  the  High  Court  can  now  exercise 
the  jurisdiction  which  was  formerly  exercised  by  the  Court  of 
Chancery,  and  the  Chancery  Division  can  exercise  the  jurisdic- 
tion which  was  formerly  exercised  by  the  Courts  of  Common  Law. 
But  the  Judicature  Act  does  not  confer  on  the  High  Court  a 
jurisdiction  which  neither  the  Court  of  Chancery  nor  the  Courts 
of  Common  Law  possessed  before  it  was  passed.  I  will  say 
nothing  as  to  what  remedy  the  Plaintiffs  may  have  by  other 
proceedings.    The  appeal  must  fail. 


C.  A. 

1885 
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Fky,  L  J. 

Before  the  Judicature  Act  this  action  could  not  have  been 
brought  in  a  Common  Law  Court,  because  it  seeks  to  enforce  a 
charge,  and  it  could  not  have  been  brought  in  the  Court  of 
Chancery,  because  the  value  of  the  subject-matter  is  under  £10. 
It  cannot,  therefore,  now  be  brought  in  the  High  Court,  to  which 
only  the  jurisdiction  of  those  Courts  has  been  transferred.  The 
only  other  suggestion  is,  that,  in  the  case  of  a  common  law 
right  before  the  Act,  the  jurisdiction  has  been  enlarged,  so  as  to 
enable  the  High  Court  to  give  an  equitable  remedy  in  aid  of 
the  common  law  demand.  But  I  cannot  find  any  authority  for 
;   that  proposition. 


Solicitor  for  Plaintiffs:  A.  Parlcer,  agent  for  M.  F.  Carter  9 
Newnham. 

W.  L.  0. 
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TURNER  v.  HELLARD. 

KAY,  J. 

Jan.V.  ^  4263J 

0.  A.  Will — Construction — Supplying  Blank — Right  of  Court  to  look  at  Original  Will. 
July  24. 

  A  testatrix  in  making  her  will  used  a  law  stationer's  form,  which  was 

partly  in  print,  blanks  being  left  in  it  which  were  to  be  filled  up  by  the 
person  who  made  use  of  it.  After  directing  that  her  debts  and  funeral 
and  testamentary  expenses  should  be  paid  by  her  executrix  thereinafter 
named,  the  testatrix  gave  all  her  property  both  real  and  personal  "  unto 
to  and  for  her  own  use  and  benefit  absolutely, 
and  I  nominate,  constitute,  and  appoint  my  niece  Catherine  Eellard  to 
be  executrix  of  this  my  last  will  and  testament  "  : — 

Held,  by  Kay,  J.,  and  by  the  Court  of  Appeal,  that  there  was  an  effectual 
gift  of  the  residue  to  Catherine  Hellard. 

Per  Lord  Esher,  M.K.,  and  Baggallay,  L.J.  : — For  the  purpose  of  con- 
struing a  will  the  Court  is  entitled  to  look  at  the  original  will  as  well  as  at 
the  probate  copy. 

Appeal  from  a  decision  of  Kay,  J.,  upon  the  construction  of  the 
will  of  Hannah  Wight  Harrison,  spinster,  who  died  on  the  13th  of 
July,  1884. 

The  document  which  the  testatrix  executed  as  her  will  was 
partly  in  print.  She  made  use  of  a  printed  form  of  will  in  which 
there  were  various  blanks  left,  intended  to  be  filled  up  by  the 
person  using  the  form  as  he  pleased.  Some  of  these  blanks  the 
testatrix  had  filled  up  wholly  or  partially.  The  will  as  executed 
was  as  follows,  the  parts  which  were  in  the  handwriting  of  the 
testatrix  being  indicated  by  italics,  the  rest  being  in  print.  The 
blanks  or  spaces  are  indicated  by  spaces : — 

"This  is  the  last  will  and  testament  of  me  Hannah  Wight 
Harrison,  of  103,  High  Street,  in  the  parish  of  Portsmouth,  in  the 
county  of  Hampshire.  I  direct  that  all  my  just  debts,  funeral 
and  testamentary  expenses  be  paid  and  satisfied  by  my  executna; 
hereinafter  named,  as  soon  as  conveniently  may  be  after  my 
decease.  I  give,  devise,  and  bequeath  all  and  every  my  house- 
hold furniture,  linen,  wearing  apparel,  books,  plate,  pictures, 
china,  horses,  carts  and  carriages,  and  also  all  and  every  sum  and 
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sums  of  money  which  may  be  in  my  house  or  about  my  person  or 
which  may  be  due  to  me  at  the  time  of  my  decease,  and  also  all 
other  my  moneys  which  may  be  invested  in  stocks,  funds,  and 
securities  for  money,  book  debts,  money  on  bonds,  bills,  notes,  or 
other  securities,  and  all  and  every  other  my  estate  and  effects 
whatsoever  and  wheresoever,  both  real  and  personal,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  unto 

to  and  for  her  own  use  and  benefit  absolutely. 
And  I  nominate,  constitute,  and  appoint  my  niece  Catherine  Hellard 
to  be  executna;  of  this  my  last  will  and  testament.  And  I  hereby 
revoke  all  former  or  other  wills  and  testaments  by  me  at  any 
time  heretofore  made,  and  I  declare  this  to  be  my  last  will  and 
testament." 

This  action  was  brought  by  originating  summons,  by  one  of 
the  next  of  kin  of  the  testatrix,  as  Plaintiff,  against  Catherine 
Hellard,  as  Defendant,  to  have  the  question  determined  whether 
the  testatrix  had  by  her  will  effectually  disposed  of  her  residuary 
personal  estate,  or  whether  there  was  an  intestacy.  The  summons 
was  heard  by  Mr.  Justice  Kay  on  the  24th  of  January,  1885. 

W.  Pearson,  Q.C.,  and  Stallard,  for  the  Plaintiff,  submitted  that 
the  printed  form  of  will  had  been  filled  in  so  inaccurately  that 
its  meaning  was  indefinite ;  and  that  the  will  could  not  be  con- 
strued without  making  an  addition  to  it,  therefore  the  Court 
should  hold  that  there  was  an  intestacy.  They  referred  to  Hunt 
v.  Hort  (1) ;  Baylis  v.  Attorney-General  (2) ;  and  Taylor  v. 
Richardson  (3). 

Hastings,  Q.C.,  and  George  Williamson,  for  Catherine  Hellard, 
were  not  called  upon. 


C.  A. 
1885 
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Turner 
v. 
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Kay,  J. 

I  confess  I  have  no  kind  of  doubt  on  this  will  as  a  matter  of 
construction.  I  think  it  is  quite  proper  in  a  case  of  this  kind 
that  the  original  will  should  be  brought  into  Court,  because  it  is 
jvery  material  to  my  mind  to  see  the  original  will,  and  I  find  that 

(1)  3  Bro.  C.  C.  311.  (2)  2  Atk.  239. 

(3)  2  Drew.  16. 
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it  is  a  printed  form  with  certain  spaces  left  by  the  printer.  It  is 
filled  up  in  places  by  the  testatrix  in  her  own  handwriting.  In 
the  printed  form  there  are  the  words  "  I  give,  devise,  and  bequeath 
all  my  estate  and  effects  unto."  There  is  no  blank  down  to  the 
words  I  have  read,  but  after  the  word  "  unto  "  comes  a  blank  of 
several  lines,  which  the  testatrix  did  not  draw  her  pen  through, 
but  left  it  as  she  found  it.  It  is  not  cancelled  and  no  name  is 
there  written.  But  the  next  words  in  the  printed  form  are  "  to 
and  for,"  and  then  there  comes  a  blank,  and  it  is  filled  up  by  the 
testatrix  with  the  word  "her."  Whom  does  the  word  "  her  "  mean  ? 
Of  course  if  the  testatrix  meant  to  put  a  name  into  this  blank,  if 
it  had  been  a  blank  of  her  own  leaving,  as  if  this  had  been  a 
holograph  will  and  she  had  left  a  blank  herself,  it  might  be 
extremely  difficult  to  deal  with  it.  But  it  is  not  a  holograph 
will.  Here  is  a  blank  left  by  the  printer  which  might  be  filled 
up  by  the  testatrix  as  she  liked.  She  might  have  drawn  a  cancel 
line  across  it,  or  perhaps  she  thought  the  words  would  be  quite 
intelligible  without  her  interfering  with  the  blank  at  all.  How 
do  they  read  ?  They  read  thus  :  "  I  direct  my  just  debts  to  be 
paid  by  my  executrix.  I  give  all  my  estate,  real  and  personal, 
unto  to  and  for  her  own  use  and  benefit  absolutely."  Then  it  goes 
on :  "  And  I  nominate,  constitute  and  appoint  my  niece  Catherine 
Hellard  to  be  executrix."  Now,  if  those  words  were  read  without 
the  blank,  no  human  being  could  doubt  the  meaning  for  a  single 
moment.  "  I  direct  my  debts  to  be  paid  by  my  executrix.  I  give 
all  my  estate  unto,  to,  and  for  her  own  use  and  benefit  absolutely, 
and  I  appoint  my  niece  Catherine  executrix."  The  only  difficulty 
arises  from  the  fact  that  the  testatrix  has  not  thought  it  necessary 
to  draw  a  cancel  line  across  the  blank,  or  to  repeat  the  name  of 
Catherine  Hellard,  or  to  put  any  other  name  between  the  word 
"  unto  "  and  the  words  "  to  and  for."  It  would  have  been  more 
formal,  right,  and  proper  that  she  should  have  put  in  the  name  of 
Catherine  Hellard,  or  whomever  she  meant  to  be  her  legatee,  be- 
tween "  unto  "  and  the  word  "  to."  But  she  has  not  done  so,  and 
am  I  to  say  that  the  will  fails,  when  I  can  read  it  all,  every  word 
of  it,  and  give  effect  to  every  word  of  it,  and  give  it  a  most  clear, 
simple,  and  intelligible  meaning  ?  In  my  opinion  I  am  bound  to 
construe  it  as  I  find  it,  and  the  last  thing  which  the  Court  should 
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•  do  is  to  hold  that  there  is  an  intestacy.  It  seems  to  me  that  there 
is  not  an  intestacy,  as  I  read  the  words  of  the  will ;  I  hold  that 
Catherine  Hellard  takes  all  the  estate  beneficially. 

T.  F.  M. 

From  this  decision  the  Plaintiff  appealed. 

The  appeal  was  heard  on  the  24th  of  July,  1885. 

W.  Pearson,  Q.C.,  and  Stallard,  for  the  Appellant : — 

By  filling  up  the  blank  as  he  has  done,  the  Judge  has,  in  effect, 
made  a  will  for  the  testatrix.    In  the  case  of  a  will  of  personal 

[  estate  the  Court  will  not  look  at  the  original  will,  but  only  at 
the  probate  copy.    The  blank  cannot  be  disregarded.    The  name 

|  of  Catherine  Hellard  is  mentioned  in  the  will  only  as  executrix  ; 
there  is  nothing  to  shew  any  intention  to  make  her  residuary 
legatee.  The  Court  can  only  construe  the  words  of  the  will  as 
they  stand.    The  will  is  void  for  uncertainty. 

Hastings,  Q.C.,  and  Cecil  Bussell,  for  the  Defendant,  were  not 
heard. 

!  Lokd  Esher,  M.E. : — 

In  my  opinion  when  you  have  to  construe  a  disputed  will  you 
must  look  at  the  will  and  read  it.  You  must  use  your  eyes  as 
one  of  the  means  given  you  to  enable  you  to  construe  what 
people  have  said.  The  main  argument  in  this  case  is  founded 
on  there  being  a  blank  in  the  will,  and  how  can  you  tell  that 
there  is  a  blank  without  looking  at  the  will  ?  I  know  of  no  rule 
that  for  the  purpose  of  construing  a  will  you  may  not  look  at  the 
original  will  itself.  Looking  at  the  will  in  the  present  case,  it  is 
impossible  not  to  take  notice  of  the  fact  that  part  of  it  is  a 
common  form,  not  drawn  up  for  the  purpose  of  this  particular 
will.  The  blank  spaces  were  not  left  by  the  testatrix  herself,  but 
were  left  for  the  purpose  of  being  filled  up  by  any  testator  who 
might  happen  to  use  the  form.  When  the  form  is  filled  up  as  a 
|  will  it  must  be  read  according  to  ordinary  loose  English  grammar 
and  ideas.  There  is  one  rule  of  construction,  which  to  my  mind 
is  a  golden  rule,  viz.,  that  when  a  testator  has  executed  a  will  in 
solemn  form  you  must  assume  that  he  did  not  intend  to  make  it 
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a  solemn  farce, — that  lie  did  not  intend  to  die  intestate  when  he 
has  gone  through  the  form  of  making  a  will.  You  ought,  if 
possible,  to  read  the  will  so  as  to  lead  to  a  testacy,  not  an  in- 
testacy. This  is  a  golden  rule.  I  do  not  deny  that  this  will  may 
be  read  in  two  ways,  or  that  it  requires  that  a  blank  should  be 
filled  up.  But  it  may  be  read  in  such  a  way  as  not  to  amount  to 
a  solemn  farce.  It  is  expressed  elliptically.  Instead  of  repeat- 
ing the  common  part  of  several  sentences,  that  common  part  is 
put  in  at  the  end,  and  the  proper  way  to  read  it  is  to  supply 
the  common  part  after  each  sentence.  Every  document  has  to 
be  read  in  this  way.  Here  the  words  are,  "  I  give  unto,  to  and 
for  her  own  use  and  benefit  absolutely,  and  I  nominate,  con- 
stitute, and  appoint  my  niece  Catherine  Hellard  to  be  executrix 
of  this  my  will."  Are  not  these  words  capable  of  being  read  as  a 
gift  to  Catherine  Hellard  f  ~No  doubt  the  language  is  awkward 
and  elliptical,  but  it  is  capable  of  being  read  in  that  way.  I  do 
not  depart  from  what  Mr.  Justice  Kay  said,  that  the  fact  that 
this  will  is  on  a  printed  form,  and  not  drawn  for  this  particular 
testatrix,  makes  a  great  difference  in  the  construction.  I  come 
to  the  conclusion  that  the  testatrix  intended  to  fill  up  the  blank 
with  the  name  of  Catherine  Hellard,  though  she  has  not  done  so. 
But  the  words  are  capable  of  being  read  as  a  gift  to  Catherine 
Hellard,  and,  applying  the  golden  rule  to  which  I  have  referred, 
the  document  ought  to  be  read  so  as  to  make  it  a  will,  and  not  a 
blank  piece  of  paper.  As  to  there  being  any  moral  doubt  about 
the  meaning,  no  one  who  was  not  a  trained  lawyer  would  read  it 
in  any  other  way  than  as  a  gift  to  Catherine  Hellard. 


Baggallay,  L.J.  :-— 

I  am  of  the  same  opinion.  I  fully  agree  that  for  many  pur- 
poses the  first  thing  to  be  looked  at  is  the  probate  copy  of  a  will 
But  when  I  look  at  the  probate  copy  in  this  case  I  find  that 
there  is  a  blank  space  in  it.  This  is  consistent  either  with  an 
■accidental  omission  to  fill  up  the  blank,  or  with  an  intention  not 
to  fill  it  up.  It  then  becomes  very  material  to  look  at  the 
original  will,  and  upon  looking  at  it  we  find  that  it  is  on  a  printed 
form  in  which  blanks  are  left  for  the  purpose  of  being  filled  up 
by  the  person  who  uses  it.    The  testatrix  has  not  filled  in  this 
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blank,  and  I  think  the  only  way  in  which  you  can  construe  the 
words  is  by  reading  them  as  if  they  were  consecutive.  The  con- 
clusion that  the  testatrix  intended  to  fill  up  the  blank  at  some 
future  time  would  be  inconsistent  with  her  declared  intention  to 
revoke  all  former  wills  and  make  that  her  last  will  and  testa- 
ment. Heading  the  words  in  that  way,  though  they  are  inarti- 
ficial and  not  clearly  expressed,  I  think  they  are  sufficient  to 
shew  the  intention.  We  must  not,  of  course,  guess  at  the  mean- 
ing; but  effect  must  be  given  to  the  language  though  it  is 
inartificial.  It  appears  to  me  impossible  to  come  to  any  other 
conclusion  than  that  the  testatrix  has  indicated  Catherine  Hellard 
as  the  person  who  is  to  take  the  residue  beneficially. 


C.  A. 

1885 

In  re 
Harrison. 

Turner 
v. 

Hellard. 


Fry,  L.J.  :— 

It  appears  to  me  not  essential  on  the  present  occasion  to 
determine  whether  the  proper  document  to  look  at  for  the  pur- 
poses of  construction  is  the  probate  copy  or  the  will  itself.  In 
either  document  there  is  in  the  present  case  a  blank.  On  the 
question  of  construction  I  have  felt  more  doubt  than  my  learned 
Brethren.  But  I  assent  to  their  conclusion,  on  the  ground  that 
where  there  is  a  reasonable  construction  which  results  in  a  testacy, 
that  construction  must  prevail  rather  than  one  which  leads  to  an 
intestacy.  I  should  have  felt  more  doubt  as  to  the  construction 
in  this  case  but  for  their  opinion. 

Solicitors  for  Plaintiff:  Smith,  Fawdon,  &  Low. 
Solicitors  for  Defendant :  Williamson,  Hill,  &  Co.,  agents  for 
Eellard  &  Son,  Portsmouth. 

W.  L.  C. 


396  CHANCEEY  DIVISION.  [VOL.  XXX. 


C.  A.  In  re  EICH AKDSON. 

1885  SHILLITO  v.  HOBSOK. 

July  24, 25.  [1883    K.  455.] 

Mortgage — Equitable  Charge  by  Deposit  of  Deed — Invalid  Transfer  of  Charge — 

Right  to  Deed. 

Equitable  mortgagee  by  deposit  of  a  deed  cannot  pass  his  interest  in  the 
property  by  a  parol  voluntary  gift  accompanied  by  delivery  of  the  deed ; 
and  as  his  interest  in  the  deed  is  only  incidental  to  his  interest  in  the 
mortgage  the  donee  of  the  deed  has  no  right  to  retain  it. 

The  testator,  Timothy  W.  Bichardson,  was  entitled  in  his  life- 
time to  certain  freehold  lands,  which  he  occupied  at  Woodthorpe, 
in  the  parish  of  Sandal,  Yorkshire,  and  which  had  been  conveyed 
to  him  by  one  Thomas  Green  by  a  deed  of  conveyance  dated 
the  21st  of  May,  1875 ;  and  being  indebted  to  the  Wakefield  and 
Barnsley  Union  Banking  Company  on  the  balance  of  his  current 
account,  he  deposited  such  deed  with  such  bank,  in  order  to 
secure  by  an  equitable  mortgage  of  the  lands  comprised  therein 
all  moneys  which  might  be  owing  by  him  at  any  time  to  the 
bank.  It  did  not  appear,  however,  that  there  had  ever  been  any 
memorandum  in  writing  of  the  terms  on  which  the  deposit  was 
made.  The  testator,  T.  W.  Bichardson,  died  on  the  16th  of  July, 
1880,  indebted  to  the  bank,  and  on  the  1st  of  February,  1881, 
William  Shillito,  since  deceased,  who  was  one  of  the  executors  of 
the  will  of  the  said  T.  W.  Bichardson,  paid  out  of  his  own  moneys 
the  balance  owing  to  the  bank  on  the  security  of  the  said  deed  of 
May,  1875,  and  he  then  took  up  that  deed  from  the  bank,  and 
kept  the  same  afterwards  in  his  own  possession  as  security  for  the 
money  he  had  so  paid.  William  Shillito  died  intestate  in  June, 
1882,  and  letters  of  administration  to  his  estate  were  duly  granted 
to  the  Plaintiffs,  who  brought  this  action  against  the  surviving 
executor  of  Timothy  Bichardson,  and  also  against  the  other  De- 
fendant, William  Watson  Hobson,  who,  it  was  alleged,  had  wrong- 
fully obtained  possession  of  the  deed  of  May,  1875,  and  the 
Plaintiffs  claimed,  inter  alia,  a  return  of  that  deed  or  its  value  and 
damages  for  detaining  it,  or  in  the  alternative  a  declaration  that 
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the  moneys  secured  by  such  deposit  belonged  to  the  Plaintiffs  as      C.  A. 
the  legal  personal  representatives  of  William  Shillito,  deceased.  1885 
At  the  trial  before  Mr.  Justice  Kay,  the  Defendant  William  W.      in  re 
Hobson  gave  evidence  that  he  attained  the  age  of  twenty-one  on 
the  22nd  of  April,  1882,  and  that  on  that  day  the  deceased 
William  Shillito,  who  was  his  uncle,  handed  him  the  deed  of  May, 
:  1875,  saying  as  he  did  so,  "Now  Billie,  my  boy,  thou  comest  of 
I  age  this  day  and  I  give  thee  this  deed,  and  the  whole  of  the 
I  money  I  have  paid  to  redeem  it,  and  I  hope  thou  wilt  take  care 
i  of  it."    It  was  admitted  that  there  was  no  writing  whatever  from 
;  the  uncle  Shillito  to  his  nephew,  or  other  assignment  than  what 
|  had  so  taken  place  of  the  said  deed  or  of  the  money  for  which  it 
I  was  security.    The  learned  Judge  held  that  the  gift  said  to  have 
j  been  made  by  Shillito  to  his  nephew  was  only  a  voluntary  con- 
I  tract  incapable  of  being  enforced  in  equity,  and  that  the  De- 
fendant William  W.  Hobson  had  therefore  no  right  to  the  equitable 
mortgage  nor  to  retain  the  deed  of  May,  1875.    He  accordingly 
ordered  that  the  Defendants  should  deposit  such  deed  in  Court, 
and  declared  the  Plaintiffs,  as  administrators  of  William  Shillito, 
deceased,  to  be  entitled  to  be  considered  as  mortgagees  of  the 
lands  comprised  in  such  deed  for  the  amount  paid  by  William 
Shillito,  deceased,  to  the  bank,  less  what  might  be  found  due  from 
the  estate  of  William  Shillito  upon  the  accounts  which  he  directed 
to  be  taken.    It  is  not  necessary  for  this  report  to  refer  to  the 
other  matters  in  the  action. 
The  Defendant  William  W.  Hobson  alone  appealed. 

Hastings,  Q.C,  and  Swinfen  Eady,  for  the  Appellant : — 

Mr.  Justice  Kay  thought  that  the  effect  of  sect.  25,  sub-sect.  6,  of 
the  Judicature  Act  of  1873,  enabling  assignments  at  law  of  choses 
in  action,  was  to  prevent  any  interest  in  a  debt  or  other  chose  in 
action  passing  without  an  assignment  in  writing.  But,  whatever 
might  be  the  right  to  the  debt,  the  deed  was  given  to  the 
Appellant,  and  being  therefore  in  his  possession  it  cannot  be 
taken  away  from  him.  He  is  entitled  to  keep  it,  and  to  make 
what  advantage  he  can  of  it:  Bummens  v.  Hare  (1) ;  Barton  v. 
Gainer  (2). 

(1)  1  Ex.  D.  169.  (2)  3  H.  &  K  387 ;  27  L.  J.  (Ex.)  390. 


398 


CHANCERY  DIVISION. 


[VOL.  XXX. 


C.  A.         The  learned  Judge  at  the  trial  considered  that  those  cases 
1885       would  apply  only  when  the  person  who  has  made  a  gift  of  a  chattel 
2^7e      has  an  absolute  interest  in  it.    But,  by  the  delivery  of  a  chattel, 
Richardson.  a  man  passes  whatever  interest  he  may  have  in  it ;  if  he  has  only 
Shillito    ^  Special  property,  that  property  passes.    He  cannot  enlarge  the 
HoBSQN-     interest  which  he  has,  but  he  can  by  delivery  pass  his  interest, 
whatever  it  may  be.    The  pledger  of  a  chattel  can  by  delivering 
it  to  a  third  person  pass  to  him  the  right  which  he  has  to  hold  it : 
Donald  v.  Suckling  (1). 

[Lord  Esher,  M.E. : — An  unpaid  vendor  of  goods  has  a  right  to 
hold  them,  though  the  property  in  them  has  passed  to  the  pur- 
chaser, until  the  purchase-money  has  been  paid.  Can  he  pass  the 
right  to  another  person  by  delivery  of  the  goods  ?] 

That  depends  on  different  considerations.  The  question  whether 
the  property  in  goods  has  passed  is  one  of  intention.  There  may 
be  a  right  to  hold  deeds  independently  of  the  right  to  the  pro- 
perty to  which  they  relate  :  Heath  v.  CrealocTc  (2). 

[Baggallay,  L.J. : — Did  not  William  Shillito  hold  the  deed  as 
executor  of  Richardson,  though  he  might  have  a  claim  against 
Richardson's  estate  for  the  money  which  he  advanced  to  pay  the 
bank?] 

The  Plaintiffs  do  not  represent  Richardson's  estate.  By  paying 
off  the  bank  William  Shillito  became  the  owner  in  equity  of  the 
equitable  mortgage,  and  had  a  right  to  hold  the  deed  until  he 
was  repaid  what  he  had  advanced.  This  right  passed  to  the 
Appellant  by  delivery  of  the  deed. 

W.  Pearson,  Q.C.,  and  R.  W.  Ingham,  for  the  Plaintiffs : — 

The  story  of  the  Defendant  as  to  the  way  in  which  he  obtained 
the  deed  is  full  of  suspicion.  Mr.  Justice  Kay  did  not  say  whether 
he  believed  it  or  not,  for  he  decided  the  case  against  the  Appel- 
lant on  a  point  of  law,  assuming  his  story  to  be  true.  There  is 
no  evidence  of  the  gift  of  the  deed  to  the  Appellant  but  his 
own.  The  Court  will  not  admit  a  claim  against  the  estate  of  a 
dead  man  on  the  unsupported  evidence  of  the  claimant :  Hill  v. 
Wilson  (3).    The  Appellant's  evidence  is  not  confirmed.  But 

(1)  Law  Bep.  1  Q.  B.  585.  (2)  Law  Eep.  10  Ch.  22. 

(3)  Law  Eep.  8  Ch.  888. 


VOL.  XXX.] 


CHANCEEY  DIVISION. 


399 


Richardson. 
Shillito 


Hobson. 


assuming  the  account  given  by  the  Appellant  to  be  correct  of  C.  A. 
what  took  place  when  the  deed  was  delivered  to  him,  still  the  mort-  1885 
gage  debt  which  was  secured  by  the  deposit  of  the  deed  did  not  jn  re 
thereby  pass.  The  equitable  mortgage  was  transferred  to  Shillito 
when  he  redeemed  the  deed,  because  he  gave  a  valuable  con-  v. 
sideration  for  it,  but  when  Shillito  gave  the  deed  and  mortgage 
debt  to  his  nephew  there  was  no  consideration,  and  the  trans- 
action could  only  amount  to  an  agreement  by  Shillito  to  assign 
it,  and  which,  being  a  voluntary  one,  a  Court  of  Equity  would  not 
enforce.  The  deed  was  mere  evidence  of  the  equitable  mortgage, 
and  such  mortgagee  would  only  have  a  right  to  the  possession  of 
it  until  the  debt  which  it  secured  was  paid.  He  is  a  trustee  of 
such  deed  for  the  mortgagor,  who  would  have  a  right  to  redeem 
it,  and  if  the  deed  were  lost  the  mortgagor  would  be  entitled  to 
an  indemnity :  James  v.  Bumsey  (1).  The  case  of  Rummens  v. 
Hare  (2)  is  relied  on  by  the  Appellant  as  shewing  that  the  docu- 
ment itself  might  pass  to  the  donee  by  the  gift,  though  for  want 
of  an  assignment  the  right  to  the  money  secured  by  it  would  not 
pass,  but  there  the  person  who  gave  the  document  was  the  abso- 
lute owner  of  it,  which  is  very  different  from  a  case  like  this, 
where  the  person  giving  had  no  such  property  in  it,  but  only  a 
right  to  keep  it  until  redeemed.  The  present  case  somewhat 
resembles  that  of  Searle  v.  Law  (3),  where  certain  shares  not 
legally  passing  by  a  voluntary  deed  of  settlement,  were  required 
to  be  given  back  to  the  personal  representatives  of  the  deceased 
settlor.  The  appeal  has  been  argued  only  on  behalf  of  the 
Appellant  in  respect  of  so  much  of  the  judgment  as  orders  the 
deed  to  be  given  up,  and  therefore  in  any  case  the  rest  of  the 
appeal  must  be  dismissed. 

Swinfen  Eddy,  in  reply. 

Lord  Esher,  M.R. : — 

It  seems  to  me  as  a  matter  of  fact  that  there  is  nothing  which 
in  any  way  reflects  against  the  character  of  the  young  man,  the 
Appellant,  and  that  the  account  which  he  gave  of  what  took 

(1)  11  Ch.  D.  398.  (2)  1  Ex.  D.  169. 

(3)  15  Sim.  95. 
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C.  A.      place  between  himself  and  his  uncle,  the  late  Mr.  Shillito,  ought 
1885       to  be  taken  as  true.     If  corroborative  evidence  was  necessary,  I 
ln  re      think  that  there  was  such  evidence,  and  the  circumstance  that 
Richardson.  ^  Q^  man  wag  making  gifts  to  the  different  members  of  his 
Vm        family,  fortifies  the  account  which  the  nephew  gave  of  the  inter- 
Hobson.     v«ew  ]3etween  himself  and  his  uncle.  Then,  accepting  such  account 
Lord  Esher,  m.r.  as  true?  ghMito  gave  to  his  nephew  as  far  as  he  could  the  deed  and 
the  debt  for  which  the  property  was  charged,  but  not  knowing 
the  law  he  did  not  transfer  the  charge  in  a  way  which  would  make 
it  a  valid  gift.    That  raises,  therefore,  this  question  as  a  point  of 
law ;  if  he  did  not  transfer  the  charge,  could  he  transfer  the  deed, 
that  is  to  say,  could  he  transfer  the  deed  without  the  charge  ? 
Now  I  have  come  to  the  conclusion  that  that  which  constitutes 
an  equitable  charge  is  the  delivery  of  the  deed,  and  therefore  if 
you  cannot  transfer  the  charge  it  is  difficult  to  see  how  you  can 
transfer  that  which  constitutes  the  charge.    The  possession  of 
the  deed  under  these  circumstances  gives  the  person  who  has 
it  a  peculiar  equitable  right.    It  does  not  constitute  a  lien,  or 
give  the  person  who  has  it  any  special  property  therein.    It  con- 
stitutes nothing  but  an  equitable  charge,  and  therefore  you  can- 
not transfer  the  deed  if  you  cannot  transfer  the  equitable  charge. 
Consequently,  though  Shillito  meant  to  give  this  deed  to  his 
nephew,  the  Appellant,  he  could  not  do  so  in  the  way  he  gave  it, 
and  the  judgment  appealed  against  is  right. 

Baggallay,  L.J. : — 

I  am  of  the  same  opinion.   The  case  raises  two  questions :  one, 
whether  the  account  which  the  present  Appellant  gave  of  the; 
circumstances  under  which  the  gift  was  made  to  him  is  true ;  and 
the  other  is,  assuming  it  to  be  true,  whether  the  gift  is  one  ten 
which  effect  can  be  given  ?  Now  as  to  the  first  point,  Mr.  Pearsoi\\ 
contended  that  according  to  the  general  principle  of  equity  the 
evidence  of  a  person  on  his  own  behalf  would  not  be  accepted 
and  acted  on  in  the  absence  of  corroboration  ;  and  on  being  askec 
for  an  authority  for  this,  he  cited  Hill  v.  Wilson  (1).    No  doubi  i 
there  are  cases  in  which  a  mere  statement  by  a  person  on  his  &m 
behalf,  if  not  corroborated,  will  not  have  much,  if  any,  weigh 
(1)  Law  Rep.  8  Ch.  888. 
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given  to  it.    But  all  those  cases  depend  on  their  own  special      C.  A. 
i     circumstances.    In  Hill  v.  Wilson  (1)  a  person  had  given  a  promis-  1885 
t     sory  note  of  his  for  the  payment  of  money  at  a  particular  period,      jn  re 
s    and  after  the  death  of  the  holder  of  the  note  to  whom  it  had  Richab^on. 
•*    heen  so  given,  it  was  set  up  by  the  maker  that  the  holder  had  Vm 
it    agreed  not  to  call  for  the  principal  if  the  interest  was  from  H™^N- 
i    time  to  time  paid.    Of  course  that  was  a  matter  very  difficult  to  BaggalIay' LJ- 
ig  i  be  met  after  the  decease  of  the  holder,  and  what  Lord  Justice 
»   James  said  (2)  was  this : — "  The  evidence  given  is  the  parol 
o!   evidence  of  the  maker  of  a  promissory  note  as  to  a  conversation 
i  alleged  to  have  taken  place  between  himself  and  the  person  to 
e!  whom  the  note  was  given,  that  person  being  dead.    Even  if  such 
tes  i  evidence  be  legally  admissible  for  any  purpose,  the  interests  of 
i  i;  j  mankind,  in/;  any  opinion,  imperatively  require  that,  unless  cor- 
cat  jroborated,  it  should  be  wholly  disregarded;"  that  is  to  say, 
1 1  evidence  contradicting  the  witness's  own  act,  and  given  after  the 
h  death  of  the  only  person  who  could  controvert  it,  and  whose 
interests  were  affected  by  it.    But  often  the  surrounding  circum- 
coi  stances  may  be  such  that  the  unsupported  testimony  will  have 
cat  full  credit  given  to  it.    In  this  case  I  think  the  surrounding 
no  circumstances  all  point  to  the  fact  of  the  probability,  at  any  rate, 
1 1  of  Mr.  Shillito  having  done  that  which  his  nephew  states  he  did. 
ve:  (After  referring  to  these  circumstances,  and  stating  that  he  saw 
no  reason  from  them  to  disbelieve  the  statement  of  the  Appellant 
that  his  uncle,  the  testator,  gave  him  the  deed,  telling  him  that 
le  gave  him  the  deed  and  the  money  due  on  it,  his  Lordship  pro- 
:  t  needed  as  follows  : — ]    Now  it  has  been  established  by  Edwards 
oil  7.  Jones  (3)  and  a  number  of  authorities,  that  such  a  transaction 
s;    vould  practically  be  considered  only  to  amount  to  a  parol  agree- 
on   nent  to  make  over  the  benefit  of  this  equitable  mortgage,  and 
\    here  being  no  consideration  for  it,  and  it  not  having  been  carried 
itj    >ut  by  an  effectual  deed  of  assurance,  it  would  not  avail. 

Mr.  Justice  Kay  took  that  view  of  the  case,  and  therefore  he 
onsidered  the  Plaintiffs,  as  the  administrators  of  the  deceased, 
ji   millito,  were  entitled,  notwithstanding  this  attempted  gift  to  the 
0   Appellant,  to  be  treated  as  the  equitable  mortgagees ;  and, 

(1)  Law  Rep.  8  Ch.  888.  (2)  Law  Rep.  8  Ch.  900. 

(3)  1  My.  &  Cr.  226. 
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C.  A.      making  a  declaration  to  that  effect,  tie  directed  an  inquiry  of 
1885       what  was  due  to  the  Plaintiffs,  and  that  the  deed,  which  was  the 
In  re      evidence  of  the  equitable  mortgage,  should  be  given  up  to  them 
Richardson.  ag  administrators.    The  appeal  in  the  first  instance  went 

against  the  whole  of  this  order  of  Mr.  Justice  Kay;  but  Mr. 
Hastings  prudently  dropped  the  appeal  against  that  which  had 
Baggniiay,  l.j."  reference  to  the  ownership  of  the  equitable  mortgage,  in  order 
that  he  might  bring  this  down  to  simply  an  action  of  detinue 
for  the  recovery  of  the  deed,  and  so  get  the  case  within  the 
decision  of  Rummens  v.  Rare  (1)  and  Barton  v.  Gainer  (2),  on 
which  he  relied.  The  distinction  between  cases  of  the  kind 
such  as  Rummens  v.  Hare  and  that  which  we  are  now  dealing 
with  was  pointed  out  by  Lord  Justice  Mellish  in  that  case ;  for 
in  drawing  attention  to  the  facts  with  regard  to  Searle  v.  Law  (3), 
a  case  the  other  way,  he  says  (4)  :  "  There  the  document  was  only 
claimed  on  the  ground  that  the  plaintiff  had  a  beneficial  interest 
under  it,  so  this  question  was  not  raised." 

Now,  it  being  admitted,  as  it  must  be  admitted  by  the  Ap- 
pellant in  this  case,  that  he  cannot  dispute  the  right  of  the 
Plaintiffs  as  representing  the  estate  of  Shillito  to  the  beneficial 
interest  in  the  equitable  mortgage,  the  endeavour  on  the  part  of 
the  Appellant  to  say  that  that  right  does  not  apply  to  the  posses- 
sion of  the  deed  which  is  the  indication  of  the  right  must  fail,  for 
it  is  not  possible  to  separate  the  possession  of  the  deed  from  the 
right  to  the  beneficial  interest  under  the  equitable  mortgage. 

Fry,  L.J. 

I  am  of  the  same  opinion.  In  my  judgment  it  is  not  necessary 
to  say  anything  with  regard  to  the  supposed  rule  of  evidence  or 
Chancery  practice,  to  the  effect  that  no  person  can  succeed  on  his 
own  uncorroborated  evidence,  because  in  the  present  case  the 
evidence  of  William  Hobson,  the  Appellant,  appears  to  me  to  be 
corroborated ;  and  therefore  I  proceed  to  determine  this  case  on 
the  same  assumption  on  which  the  learned  Judge  proceeded, 
namely,  that  the  evidence  of  the  Appellant  is  to  be  believed. 

It  appears  to  me  that  the  substantial  question  in  this  case  is 

(1)  1  Ex.  D.  169.  (3)  15  Sim.  95. 

(2)  3  H.  &  N.  387;  27  L.  J.  (Ex.)  390.  (4)  1  Ex.  D.  171. 
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what  was  the  nature  of  Shillito's  title  at  the  time  he  handed  over      c.  A. 
the  deed  to   William  Hobson.     It  is  admitted  that  William  1885 
Shillito's  title  was  the  same  as  the  title  of  the  bank,  and,  there-      jn  re 
fore,  the  inquiry  is  what  was  the  title  of  the  bank.   Now,  all  that  Richardson. 
we  know  with  regard  to  that  is  from  the  admissions,  by  which  Vt 
it  appears  that  the  debt  due  to  the  bank  was  secured  by  an  HoBSOy- 
equitable  mortgage  of  the  hereditaments  in  question,  and  that     FlT;  L f- 
there  was  only  one  document  deposited,  which  was  the  deed  of 
May,  1875.    Therefore,  the  admission  is,  that  a  deposit  of  one 
deed  was  made  which  created  an  equitable  security  of  the  debt 
due  to  the  bank. 

The  question  then  is  this.  Is  there  incident  to  every  equit- 
able mortgage  by  deposit,  a  pawn  of  the  deeds  deposited,  or  are 
the  deeds  handed  over  merely  as  incident  to,  and  as  inseparable 
from,  the  equitable  charge  ?  It  appears  to  me  that  one  must  bear 
in  mind  what  would  be  the  rights  of  the  pawnee,  if  a  pawn  were 
created  by  the  deposit  of  the  deed.  The  pawnee  would  have  a 
right  to  sell  the  chattel  pawned,  either  in  default  of  payment  at 
the  time  fixed,  if  there  be  a  time  fixed,  or  in  default  of  payment 
after  reasonable  notice  if  no  time  be  fixed ;  and,  therefore,  if  there 
be  involved  in  every  equitable  mortgage  by  deposit  a  pawn  of 
title-deeds,  we  are  led  to  this  extraordinary  conclusion,  that  the 
equitable  mortgagee  would  have  not  merely  the  right  to  hold  the 
title-deeds  until  his  debt  was  paid,  but  also  the  right  to  sell  those 
deeds.  Now,  that  seems  to  me  to  be  so  absurd  and  improbable  that 
I  conclude  that  upon  a  mere  equitable  mortgage  by  deposit  there 
is  no  pawn  of  the  deeds,  but  that  the  deeds  are  held  by  the  equit- 
able mortgagee  merely  as  incident  to  the  charge  on  the  land. 
It  is  because  the  deeds  are  so  connected  with  the  estate  that  the 
deposit  of  them  creates  the  equitable  mortgage,  and  it  would  be 
a  remarkable  conclusion  to  hold  that  the  deeds  after  that  could 
be  separated  from  the  estate. 

Then  arises  this  question.  If  William  Shillito  was  not  pawnee, 
as  in  my  opinion  he  was  not,  but  only  held  the  deed  as  incident 
to  the  charge,  could  he  alienate  the  charge  by  a  mere  volun- 
tary gift  ?  There  are  two  answers  to  that  question.  In  the  first 
instance,  the  Court  below  has  declared  the  Plaintiffs  entitled  to 
the  equitable  charge,  and  against  that  part  of  the  decree  the 
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C.  A.      Appellant  has  not  opened  his  appeal.    Therefore  it  is  impossible 
1885       to  determine  that  point  in  his  favour.    But,  in  the  second  place, 
supposing  that  part  of  the  case  was  still  open  to  the  Appellant,  it 
Richardson.  aDpears  to  me  that  Edwards  v.  Jones  (1)  and  a  long  series  of  cases 
Shtlltto     ^  t^e  same  effect  preclude  him  from  the  contention  that  by 
Hobbon.     the  mere  handing  over  of  the  deed,  the  equitable  estate  or  charge 
Fry ,  l.j.     passed.   I  think,  therefore,  that  there  being  no  pawn,  it  is  im- 
possible to  say  that  any  special  property  in  the  deed  passed  from 
Shillito  to  William  Hobson,  and  that  it  being  impossible  for  Shillito 
to  give  the  equitable  charge  by  merely  handing  over  the  deed,  the 
claim  of  the  Appellant  fails,  and  this  appeal  must  be  dismissed. 

Solicitors  for  Appellant :  Badliam  &  Williams. 
Solicitors  for  Kespondents  :  Bidsdale  &  Son. 

W.  P. 


HAYWOOD  v.  SILBEK. 

[1884    H.  2327.] 
rEARSON,J. 

Feb.  3.  Lessor  and  Lessee —  Underlease — Agreement  that  Underlease  shall  contain  the  same 
q  ^  Covenants  as  original  Lease — Covenant  against  Assignment. 

July  27.  rpjie  plaintiff  wno  was  lessee  of  part  of  the  property  of  a  hospital,  agreed 

with  the  Defendant  to  grant  him  an  underlease, "  to  contain  all  usual  cove- 
nants (including  a  covenant  not  to  assign  or  underlet  without  the  consent 
of  the  Plaintiff,  such  consent  not  to  be  withheld  if  the  proposed  assignee  or 
tenant  be  respectable  and  responsible),  together  with  such  other  covenants, 
clauses,  and  provisoes  as  are  contained  in  the  lease  under  which  the  pre- 
mises are  held."  The  original  lease  contained  (1)  a  covenant  that  if  any 
dispute  relating  to  the  demised  premises  should  arise  between  the  lessee  and 
any  other  tenant  of  the  hospital,  it  should  be  referred  to  the  arbitration  of 
the  hospital ;  (2)  that  the  lessee,  his  executors,  administrators,  or  assigns 
would  not  assign  or  sublet  without  the  license  of  the  hospital ;  (3)  that  all 
demises  and  assignments  of  the  demised  premises  should  be  prepared  by 
the  solicitors  of  the  hospital : — 

Held,  by  Pearson,  J.,  and  by  the  Court  of  Appeal,  that  the  covenants  in 
the  original  lease  were  not  to  be  taken  as  models  and  inserted  into  the 
underlease  with  the  names  of  the  underlessor  and  underlessee  substituted 
for  the  names  of  the  original  lessors  and  lessee  respectively,  but  that  the 
Plaintiff  was  entitled  to  have  them  inserted  without  modification,  so  as  to 


0.  A. 

1885 


(1)  1  My.  &  Cr.  226. 
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bind  the  under-lessee  to  refer  disputes  with  tenants  of  the  hospital  to  the  c.  A. 
arbitration  of  the  hospital,  not  to  assign  or  underlet  without  the  consent  lgg5 
of  the  hospital,  and  to  have  his  demises  and  assignments  prepared  by  the  < — ^ 

solicitors  of  the  hospital.  Haywood 
Williamson  v.  Williamson  (1)  distinguished.  ^  v' 

This  was  an  action  for  specific  performance  of  an  agreement  by 
the  Defendant  to  take  an  underlease  from  the  Plaintiff  of  premises 
in  Fell  Street,  in  the  city  of  London. 

The  Plaintiff  was  lessee  of  the  property  for  eighty  years  under 
a  lease  granted  to  him  in  July,  1882,  by  the  Governors  of  St.  Bar- 
tholomew's Hospital.  This  lease  contained,  inter  alia,  the  following 
covenants  by  the  lessee : — "  That  if  any  dispute  or  difference  shall 
arise  between  the  said  lessee,  his  executors,  administrators,  or 
assigns,  and  any  other  tenant  or  tenants  of  the  said  lessors,  for  or 
concerning  the  lights,  easements,  ways,  watercourses,  boundaries, 
dimensions  of  ground,  or  any  other  matter,  cause,  or  thing  of  or 
belonging  to  the  said  demised  premises,  then  the  said  lessee,  his 
executors,  administrators,  or  assigns,  shall  and  will,  on  his  or  their 
parts,  refer  all  and  every  such  disputes  and  differences  to  the 
president  or  treasurer  or  to  a  committee  of  the  said  lessors,  meet- 
ing at  the  counting-house  of  the  said  hospital,  and  abide  by,  and 
perform,  fulfil,  and  keep  the  award  and  final  order  of  the  president 
or  treasurer,  &c,  for  or  concerning  any  such  dispute  or  difference. 
And  also  that  the  said  lessee,  his  executors,  administrators,  or 
assigns  shall  not,  nor  will  at  any  time  during  the  said  term  hereby 
granted,  bargain,  sell,  demise,  lease,  assign,  transfer,  or  set  over 
this  indenture  of  lease,  or  the  said  warehouses  or  buildings  and 
premises  hereby  demised,  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  for  the  whole  or  any  part  of  the  term  hereby 
granted,  except  with  the  license  and  consent  of  the  said  lessors, 
their  successors  or  assigns,  first  had  and  obtained,  to  ,  be  signified 
in  writing  for  that  purpose  ;  and  so  from  time  to  time,  as  often  as 
any  such  demise,  lease,  assignment,  or  transfer  shall  be  made  as 
aforesaid ;  and  that  every  such  license  and  consent  shall  go  only 
to  the  demise,  lease,  assignment,  or  transfer  for  which  the  same 
shall  be  granted,  and  shall  not  be  considered  or  construed  to 
exonerate  the  said  lessee,  his  executors,  administrators,  or  assigns, 
(1)  Law  Rep.  9  Ch.  729. 
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0.  A.      or  his  or  their  underlessee  or  underlessees,  or  their  executors,  ad- 
1885       ministrators,  or  assigns,  from  the  necessity  of  procuring  a  similar 
Haywood    license  and  consent  on  every  future  occasion.    And  also  that  all 
Silber     mesne  demises,  leases,  assignments,  or  transfers  of  the  said  de- 

  mised  premises,  or  any  part  thereof,  shall  be  prepared  by  the 

solicitor  to  the  said  hospital  for  the  time  being,  or  by  his  order, 
procurement,  leave,  or  permission,  and  by  no  other  person  or 
persons  whomsoever." 

There  was  a  proviso  of  re-entry  if  the  lessee,  his  executors, 
administrators,  or  assigns,  should  not  at  all  times  during  the  term 
perform,  fulfil,  and  keep  all  the  covenants,  conditions,  and  agree- 
ments on  his  and  their  parts  to  be  observed,  kept,  done,  and 
performed. 

On  the  8th  of  December,  1882,  an  agreement  was  entered  into 
for  an  underlease  of  the  property  to  the  Defendant  for  twenty-one 
years.  This  agreement,  which  was  in  the  shape  of  an  offer  by 
the  Defendant,  accepted  by  the  Plaintiff,  contained  the  following 
clause : — "  The  lease  and  counterpart  of  lease  to  be  prepared  by 
landlord's  solicitor  at  my  expense,  and  to  contain  all  usual,  ordi- 
nary and  customary  covenants,  clauses  and  provisoes,  (including 
a  covenant  not  to  assign  or  underlet  without  the  consent  of  the 
lessor,  such  consent  not  to  be  withheld  if  the  proposed  assignee 
or  tenant  be  respectable  and  responsible,)  together  with  such 
other  covenants,  clauses  and  provisoes  as  are  contained  in  the 
lease  under  which  the  said  premises  are  held." 

The  Plaintiff  inserted  in  the  draft  underlease  covenants  by 
the  Defendant  in  the  same  terms  as  those  above,  without  any 
variation  except  that  the  word  "  governors  "  was  substituted  for 
"lessors"  wherever  the  latter  term  occurred.  The  Defendant 
objected  to  the  insertion  of  these  covenants,  and  insisted  that  no 
proviso  against  assigning  or  underletting  ought  to  be  inserted 
except  that  provided  for  by  the  agreement  requiring  only  the 
consent  of  the  Plaintiff,  which  was  not  to  be  withheld  if  the 
proposed  assignee  or  underlessee  was  respectable  or  responsible. 
The  parties  being  unable  to  come  to  terms,  the  present  action 
was  brought,  and  came  on  for  trial  before  Fear  son,  J.,  on  the  3rd 
of  February,  1885. 
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Cozens-Hardy ,  Q.C,  and  T.  H.  Carson,  for  the  Plaintiff,  referred  c.  A. 

to  Fry  on  Specific  Performance  (1)  ;  Hyde  v.  Warden  (2) ;  Lewis  1885 

v.  Bond  (3)  ;  Sear  v.  House  Property  and  Investment  Society  (4)  ;  Haywood 
Evans  v.  Davis  (5) ;  Williamson  v.  Williamson  (6). 


CooJcson,  Q.C.,  and  .F.  Thompson,  for  the  Defendant,  relied  on 
the  construction  of  the  agreement  and  on  Williamson  v.  William- 
lson. 

Peakson,  J. : — 

The  Plaintiff  was  the  lessee  under  Bartholomew's  Hospital 
|of  some  warehouses,  and  he  agreed,  in  writing,  to  grant  to  the 
^Defendant  an  underlease.  The  Defendant  when  he  entered  into 
[the  agreement  knew,  or  must  be  taken  to  have  known,  what  in 
substance  the  covenants  contained  in  the  lease  from  St.  Bartholo- 
mew's Hospital  to  the  Plaintiff  were.  That  has  not  been  disputed. 
The  only  dispute  is  as  to  the  form  of  the  underlease  and  the  cove- 
nants which  ought  to  be  contained  in  it. 

Now  with  regard  to  that,  the  agreement  between  the  Plaintiff 
md  the  Defendant  is  express,  and,  to  my  mind,  it  is  so  plain  that 
me  need  only  read  it  to  understand  what  the  underlease  ought  to 
iontain.  The  agreement  is  in  these  words :  "  The  lease  and 
counterpart  of  lease  to  be  prepared  by  landlord's  solicitor  at  my 
expense  "  (that  is,  at  the  Defendant's  expense)  "  and  to  contain 
ill  usual  ordinary  and  customary  covenants,  clauses,  and  pro- 
visions (including  a  covenant  not  to  assign  or  underlet  without 
he  consent  of  the  lessor,  such  consent  not  to  be  withheld  if 
he  proposed  assignee  or  tenant  be  respectable  and  responsible)." 
.hat  is  not  the  end  of  it,  but  I  stop  there  for  a  moment..  If 
yolonel  Haywood  had  been  the  freeholder  I  assume  that  the  agree- 
aent  with  regard  to  the  lease  would  have  stopped  there  and  it 
ould  then  have  contained  a  statement  of  everything  necessary 
>r  a  proper  lease  from  the  freeholder.  But,  inasmuch  as  the 
defendant  knew  that  the  Plaintiff  was  only  a  lessee  under  St. 
Bartholomew's  Hospital,  and  that  the  lease  from  St.  Bartholomew's 
[ospital  to  him  contained  covenants  and  provisoes  which  were 

(1)  2nd  Ed.  plac.  356.  (4)  16  Ch.  D.  387. 

(2)  3  Ex.  D.  72.  (5)  10  Ch.  D.  747. 

(3)  18  Beav.  85.  <6)  Law  Eep.  9  Ch.  729. 
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not  usual,  and  which  would  not  be  included  under  the  words 
which  I  have  read,  he  in  the  proposal  which  he  made  for  a  lease| 
added  these  words,  "together  with  such  other  covenants,  clauses, 
and  provisoes  as  are  contained  in  the  lease  under  which  the  said 
premises  are  held."    I  read  those  words  "together  with"  as  ii 
they  had  been  "  in  addition  to  what  has  gone  before,  such  othei 
covenants,  clauses,  and  provisoes  as  are  contained  in  the  leasel 
from  St.  Bartholomew's  Hospital"    When  you  thus  expand  these! 
words  to  their  full  meaning,  it  is  the  same  thing  as  if  thci 
agreement  had  said,  "  and  in  addition  the  following  covenants, 
clauses,  and  provisoes  which  are  contained  in  the  lease  from  St 
Bartholomew's  Hospital  to  Colonel  Haywood."    If  those  covenants 
clauses,  and  provisoes  had  been  all  written  out  in  full  in  the 
agreement  there  could  have  been  no  doubt  whatever  that  the  cove-1 
nants  in  question  would  be  covenants  which  are  not  contained  ml 
the  former  part  of  the  sentence.    I  have  not,  therefore,  to  decide!  t 
what  would  be  a  proper  lease  between  the  parties  ;  I  have  simply 
to  construe  this  clause,  and  I  cannot  entertain  any  doubt  thai 
these  words  are  sufficient  to  express  this — that  any  covenants  1 
clauses,  and  provisoes  contained  in  the  lease  from  St.  Bartho1 
lomew's  Hospital  to  Colonel  Haywood,  which  would  not  come  undeii 
the  description  of  ordinary  and  customary  covenants,  clauses,  and 
provisoes  as  between  an  ordinary  lessor  and  ordinary  lessee,  were| 
intended  to  be  and  must  be  included  in  the  underlease  from  the 
Plaintiff  to  the  Defendant. 

It  has  been  contended  that  I  am  precluded  from  thus  deciding 
by  the  decision  of  the  Lords  Justices  in  Williamson  v.  William-] 
son  (1).  But  I  take  the  ratio  decidendi  there  to  have  been  tha! 
which  Lord  Justice  James  expressed,  viz.,  that  in  that  case  thd 
original  lease  was  to  be  merely  the  model  for  the  lease  from  th< 
lessee  to  his  underlessee,  That  is  very  different  from  the  presenj 
case.  I  am  only  giving  effect  to  the  plain  words  of  the  agree! 
ment,  which,  as  it  seems  to  me,  are  so  clearly  expressed  that  then 
can  be  no  doubt  about  their  meaning. 

W.  L.  C. 


The  Defendant  appealed.  The  appeal  came  on  for  hearing  o 
the  25th  of  July,  1885. 

(1)  Law  Eep.  9  Ch.  729. 
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Coolcson,  Q.C.,  and  F.  Thompson,  for  the  Appellant : —  C.  A. 

The  agreement  provides  that  the  underlease  is  to  contain  a 
covenant  by  the  Defendant  not  to  assign  without  the  consent  of  Haywood 
the  Plaintiff,  and  it  is  also  to  contain  such  "  other  "  covenants  as  Silber. 
are  contained  in  the  original  lease.    No  force  is  given  to  the  word 
I  "other"  unless  you  hold  it  to  exclude  covenants  against  assign- 
;  ment.    Moreover,  the  case  is  governed  by  Williamson  v.  Wil- 
i  liamson  (1).    That  case  decides  that  where  a  man  covenants  for 
;  himself,  his  executors,  administrators,  and  assigns,  not  to  do  a 
\  particular  thing,  that  does  not  bind  his  underlessees.    An  under- 
lessee  is  not  an  assign :  Hogg  v.  Brooks  (2).    Colonel  Haywood 
\  therefore  cannot  be  exposed  to  forfeiture  if  the  Defendant  assigns 
[without  the  license  of  the  governors,  and  nothing  more  is  re- 
I  quired  for  his  protection  than  such  a  covenant  as  the  agreement 
j  in  terms  stipulates  for.  Then,  as  to  the  other  covenants,  to  require 
them  to  be  inserted  is  making  a  tripartite  agreement  between 
the  governors,  the  Plaintiff,  and  the  Defendant,  whereas  the 
agreement  is  only  between  Plaintiff  and  Defendant,  and  giving 
the  governors,  who  have  no  privity  with  the  Defendant,  a  benefit 
which  they  do  not  take  under  the  original  lease.    There  is  no 
provision  in  the  original  lease  that  an  assignment  of  an  under- 
lease should  be  prepared  by  the  solicitor  of  the  governors.  There 
is  no  provision  in  it  that  disputes  between  tenants  of  the  gover- 
nors, and  underlessees  who  are  not  tenants  of  the  governors, 
should  be  settled  in  manner  therein  mentioned.    Colonel  Haywood 
would  not  be  liable  if  his  undertenant  were  to  assign  without  the 
consent  of  the  governors,  or  were  to  refuse  to  submit  disputes  to 
them,  the  covenants  therefore  are  not  wanted  for  Colonel  Haywood's 
protection.    The  true  construction  of  the  agreement  is  this — 
except  where  it  provides  for  a  covenant  in  a  particular  form,  as 
n  the  case  of  the  covenant  about  assignment,  the  covenants  in 
the  original  lease  are  to  be  inserted  mutatis  mutandis  in  the 
underlease,  so  as  to  make  them  apply  between  the  Plaintiff  and 
Defendant,  not  between  the  governors  and  the  Defendant.  This 
s  the  view  taken  in  Williamson  v.  Williamson.    Colonel  Haywood 
should  be  put  in  the  place  of  the  governors. 

(1)  Law  Hep.  9  Ch.  729.  (2)  14  Q.  B.  D.  475. 
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Silber.     Cotton,  L.J. : — 

In  this  case  unfortunately  there  has  been  a  dissension  between 
the  Plaintiff  and  the  Defendant  as  to  the  terms  upon  which  an 
underlease,  which  the  Defendant  had  agreed  to  take  from  thel 
Plaintiff,  was  to  be  granted.  Of  course  the  terms  of  the  under- j 
lease  must  depend  on  the  agreement  between  the  parties,  and 
what  we  have  to  do  is  to  construe  that  agreement. 

The  material  part  of  the  agreement  is  this,  "  The  lease  and 
counterpart  of  lease  to  be  prepared  by  landlord's  solicitor  at  my  ** 
(the  Defendant's)  "  expense,  and  to  contain  all  usual,  ordinary, 
and  customary  covenants,  clauses  and  provisoes,  (including  a 
covenant  not  to  assign  or  underlet  without  the  consent  of  the 
lessor,  such  consent  not  to  be  withheld  if  the  proposed  assignee 
or  tenant  be  respectable  and  responsible)."  Stopping  there,  I 
think  that  this  clause  throws  into  the  class  of  usual  and  ordinary 
covenants  a  covenant  not  to  assign  or  underlet  without  the  con- 
sent of  the  lessor,  with  a  proviso  to  prevent  that  consent  being 
unreasonably  withheld.  Of  course  "  the  lessor  "  there  must  mean 
the  party  to  whom  the  offer  is  made,  viz.,  Colonel  Haywood.  Then 
it  goes  on,  i(  together  with  such  other  covenants,  clauses,  and 
provisoes  as  are  contained  in  the  lease  under  which  the  said 
premises  are  held."  It  has  been  contended  that  the  word  "  other  M 
prevents  any  covenant  as  to  not  assigning  in  the  original  lease 
from  being  included  among  the  covenants,  clauses,  and  pro- 
visoes here  referred  to.  In  my  opinion  that  is  not  the  true; 
construction.  A  covenant  not  to  assign  without  the  consent 
Colonel  Haywood  is  not  one  of  the  covenants  in  the  original  lease 
What  I  think  the  clause  means  is  "  together  with  or  in  addition 
to  such  covenants,  not  coming  under  the  description  of  usual 
ordinary  and  customary  covenants,  as  are  contained  in  the  lease 
under  which  the  premises  are  held."  For  my  own  part  I  am 
inclined  to  think  that  the  express  putting  amongst  the  usual 
covenants  a  covenant  not  to  assign  without  the  consent  of 
proposed  lessor,  is  emphatic  as  regards  one  of  the  questions  which 
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j  we  have  to  determine.    The  form  of  the  agreement  in  the  present      0.  A. 
I  case  is  so  different  from  that  in  Williamson  v.  Williamson  (1),  1885 
that  we  can  deal  with  this  case  on  what  appears  to  us  the  true  Haywood 
construction  of  the  contract,  without  feeling  ourselves  to  be  any  Si£beb. 
way  acting  contrary  to  the  decision  in  Williamson  v.  Williamson,    Cott"^;  j 
i  though  we  arrive  at  a  different  result.  — ~ 

The  questions  in  dispute  are  three.    One  is  with  reference  to 
:  the  covenant  contained  in  the  original  lease,  that  if  any  dispute 
;  or  difference  shall  arise  between  the  original  lessee,  Colonel 
1  Haywood,  his  executors,  administrators,  or  assigns,  and  any  other 
(  tenants  of  the  governors,  for  and  concerning  certain  matters, 
I  then  the  lessee,  Colonel  Haywood,  his  executors,  administrators, 
land  assigns,  shall  on  their  part  refer  all  such  disputes  to  the 
president  or  treasurer  or  a  committee  of  the  governors,  and 
!  abide  by  their  order.    The  Plaintiff  desires  to  include  in  the 
;  proposed  underlease  a  covenant  with  himself  that  the  under- 
i  lessee  shall  refer  such  differences  to  the  same  tribunal.    Is  he 
:  right  ?    It  has  been  urged  that  the  governors  have  nothing  to  do 
with  the  Defendant,  and  that  the  Defendant  has  nothing  to  do 
with  them  ;  but  they  have  other  adjoining  property  and  they  have 
tenants  there,  and  it  would  be  most  unreasonable  to  modify  this 
\  covenant  (which  it  is  agreed  must  be  inserted  with  some  modifi- 
cation) so  as  to  make  it  a  provision  that  if  any  dispute  or  dif- 
ference arise  between  the  underlessee  and  any  tenants  of  Colonel 
Haywood,  who  apparently  has  no  property  in  the  neighbourhood, 
that  dispute  shall  be  referred  to  the  decision  of  Colonel  Haywood 
I  and  the  underlessee  will  abide  by  his  decision.    I  think  that^ 
having  regard  to  the  terms  of  the  agreement,  this  is  a  covenant, 
not  a  usual  one,  which  under  the  terms  of  the  contract  ought  to 
be  inserted  in  the  underlease,  and  that  it  ought  not  to  be  inserted 
with  a  variation  substituting  Colonel  Haywood  for  the  governors, 
which  would  make  the  covenant  inapplicable  to  the  existing  state 
j  of  circumstances,  but  ought  to  be  so  framed  as  to  make  the  under- 
lessee  agree,  as  Colonel  Haywood  has  done,  that  if  any  difference 
should  arise  between  the  underlessee  and  any  tenants  of  the 
original  lessors  it  should  be  referred  to  the  arbitration  provided 
by  the  original  lease. 

(1)  Law  Eep.  9  Ch.  729. 
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Then  there  comes  another  question  as  to  the  covenant  not  to 
assign  without  the  license  of  the  governors,  the  original  lessors. 
That,  in  my  opinion,  has  been  properly  also  introduced  into  this 
underlease.  There  is  an  express  stipulation  that  there  shall  be  a 
covenant  not  to  assign  without  the  license  of  Colonel  Haywood, 
the  underlessor,  but  it  is  also  stipulated  that  the  underlease  shall 
also  contain  such  other  covenants,  clauses  and  provisoes,  not 
coming  within  the  class  of  ordinary  and  customary  covenants, 
clauses  and  provisoes,  as  were  contained  in  the  original  lease. 
That  a  restriction  on  alienation  by  an  underlessee  was  con- 
templated by  the  original  lease  is,  I  think,  pretty  clear  from  the 
words  in  the  latter  part  of  the  covenant  as  to  not  assigning  with- 
out license,  "  and  every  such  license  and  consent  shall  extend  and 
go  only  to  the  demise,  lease,  assignment,  or  transfer  for  which  the 
same  shall  be  granted,  and  shall  not  be  considered  or  construed  to 
exonerate  the  said  lessee,  his  executors,  administrators,  or  assigns, 
or  his  or  their  under-lessee  or  lessees,  or  their  executors,  admin- 
istrators, or  assigns,  from  the  necessity  of  procuring  a  similar 
license  and  consent  on  every  future  occasion."  In  my  opinion, 
having  regard  to  the  form  of  that  covenant  and  to  the  terms  of  the 
contract  between  these  two  parties,  it  is  right  that  that  covenant 
should  not  be  treated  as  merely  a  model  in  which  the  names  of 
the  under-lessor  and  the  under-lessee  are  to  be  substituted  for  the 
names  of  the  original  lessors  and  the  original  lessee,  but  that  a 
covenant  should  be  inserted  by  which  the  under-lessee  undertakes 
with  the  under-lessor  not  to  assign  without  the  consent  of  the 
original  lessors. 

The  remaining  point,  probably,  is  not  so  material,  viz.,  as  to 
the  covenant  that  all  leases  and  transfers  shall  be  prepared  by 
the  solicitor  to  the  hospital.  It  would  be  quite  right,  according 
to  the  Appellant's  contention,  that  the  covenant  in  the  original 
lease  should  be  treated  as  a  model  for  a  stipulation  to  be  inserted 
that  all  deeds  are  to  be  prepared  by  the  solicitor  of  the  under- 
lessor,  Colonel  Haywood,  but  the  Plaintiff  is  not  content  with 
that,  and  that  being  so,  I  think  that  it  is  right  to  transfer  this 
covenant,  not  by  taking  it  as  a  model,  and  substituting  throughout 
the  names  of  the  under-lessor  and  the  under-lessee  for  the  names 
of  the  original  lessors  and  the  original  lessee,  but  by  taking  a 
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covenant  stipulating,  as  between  the  under-lessor  and  under- 
lessee,  that  the  under-lessee  will  as  regards  his  acts  and  transfers 
observe  the  stipulation  into  which,  as  regards  his  own  acts  and  his 
own  transfer,  the  under-lessor  as  lessee  has  entered  into  with  the 
original  landlords.  It  is  said  that  the  governors  cannot  have  any 
interest  in  that,  but  I  think  that  they  have  certainly  quite  as 
much  interest  as  Colonel  Haywood,  for  they  have  other  property 
in  the  neighbourhood,  and  it  must  be  desirable  for  them  to  see 
what  are  the  covenants  and  stipulations  contained  in  the  instru- 
ments under  which  persons  deriving  title  through  tenants  of  the 
hospital  hold  parts  of  the  hospital  property. 

I  I  think,  therefore,  that  Mr.  Justice  Pearson  was  altogether 
.right  in  his  decision. 

Lindley,  L. J* : — 

I  am  of  the  same  opinion.  The  controversy  which  has  arisen 
between  these  two  gentlemen  must  be  decided  with  reference  to 
the  bargain  into  which  they  have  entered.  That  bargain  contains 
the  clause  which  has  been  read  by  Lord  Justice  Cotton,  and  which 
need  not  go  through  again,  but  upon  which  it  is  necessary 
to  make  a  few  observations.  It  consists  of  two  parts.  First  of 
all  it  says  that  the  lease  and  counterpart  are  to  be  prepared  by 
the  landlord's  solicitor,  and  to  contain  all  usual,  ordinary  and 
customary  covenants.  That  is  the  first  thing.  Then  it  goes  on 
in  a  parenthesis  to  say  that  among  customary  covenants  is  in- 
cluded a  covenant  not  to  assign  or  underlet  without  the  consent 
of  the  under-lessor,  and  there  is  a  proviso  that  the  consent  is  not 
to  be  withheld  improperly.  That  is  what  I  may  call  the  first 
part  of  that  clause.  Then  it  goes  on  to  say  in  substance  :  "  In 
addition  to  the  stipulation  we  have  already  made,  the  lease  which 
Colonel  Haywood  is  to  grant  is  to  contain  such  other  covenants, 
clauses,  and  provisoes  as  are  contained  in  the  lease  under  which 
the  said  premises  are  held."  That  is  clearly  an  additional  stipu- 
lation that  the  lease  to  be  prepared  is  to  contain  all  these  other 
covenants,  in  addition  to  the  usual  covenants,  or  what  are  to  be 
treated  as  the  usual  covenants,  under  the  first  part  of  the  clause. 

We  then  come  to  consider  how  the  lease  is  to  be  framed  in 
pursuance  of  that  agreement.    I  confess  I  do  not  see  how  the 
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lease  can  be  framed  except  as  Colonel  Haywood's  advisers  insist' j 
that  it  shall  be  framed.  I  do  not  see  any  other  mode  of  satisfy- [j 
ing  the  words  of  the  agreement.  I  do  not  think  that  that  modes* 
of  framing  it  is  open  to  the  objection  that  it  is  not  logical,  and  is] 


I' 

■  if 


making  a  tripartite  agreement.  That  is  not  at  all  what  is  meant.: 
We  must  construe  the  agreement  having  regard  to  its  objects  ! 
and  to  the  facts  and  circumstances  of  the  case,  and  if  we  bear  in  I 
mind  the  somewhat  remarkable  language  of  the  agreement,  andji 
bear  in  mind  also  the  somewhat  peculiar  nature  of  this  property,  II 
which  is  a  portion  of  larger  property  belonging  to  St Bartholomew 'a  j| 
Hospital,  it  appears  to  me  that  Colonel  Haywood's  construction  \  i 
is  correct. 

I  should  not  have  had,  I  confess,  much  doubt  (if  any)  about 
the  case,  had  it  not  been  for  Williamson  v.  Williamson  (1),  but  j 
when  we  look  at  that  case  we  find  that  the  contract  there  was  | 
materially  different,  as  also  were  the  circumstances  of  the  pro-  j 
perty.     The  contract  is  different  in  this  respect,  the  contract  in 
Williamson  v.  Williamson  consisted  only  of  one  portion  of  the  j 
clause  we  have  got  here.    It  provided  simply  that  the  underlease  j 
should  contain  the  like  provisions,  conditions,  and  stipulations  in 
all  respects  as  were  contained  in  the  original  lease,  and  did  not  j 
contain  any  such  bargain  as  we  have  here,  that  the  underlease  is  j 
to  contain  all  usual  and  customary  clauses.    We  have  here  two 
stipulations,  both  of  which  must  be  satisfied,  and  the  only  way  of 
satisfying  them  appears  to  me  to  be  that  which  Mr.  Justice  Pear- 
son has  followed. 


Bowen,  L.J. : — 

I  am  of  the  same  opinion. 

The  Defendant  here  objects  to  three  covenants  which  the  Plain- 
tiff is  seeking  to  impose  upon  him ;  first,  a  covenant  by  virtue  of 
which  disputes,  if  they  arise,  are  to  be  referred  to  the  original 
lessors,  the  Governors  of  St  Bartholomew's  Hospital ;  secondly,  a 
covenant  by  which  no  assignment  is  to  be  made  except  with  the 
consent,  not  merely  of  the  lessor  himself,  but  of  the  original 
landlord,  St  Bartholomew's  Hospital;  thirdly,  a  covenant  by 
which  mesne  demises  are  to  be  submitted  to  and  prepared  by  the 
(1)  Law  Eep.  9  Ch.  729. 
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solicitor,  not  of  the  lessor  himself,  but  of  the  original  landlord, 
St  Bartholomew's  Hospital. 

The  question  entirely  turns  upon  the  true  reading  of  the  agree- 
ment between  the  Plaintiff  and  Defendant,  which,  after  stating 
that  all  usual  and  ordinary  and  customary  covenants  are  to  be 
contained  in  the  lease,  says,  that  all  such  other  covenants  are  also 
to  be  contained  in  it  as  are  contained  in  the  lease  under  which  the 
premises  are  held. 

The  Appellant's  counsel  contend  that  the  true  construction  to 
be  put  upon  the  words  "  such  other  covenants,"  is  to  treat  them  as 
providing  for  the  insertion  of  covenants  which  were  to  repeat  the 
covenants  of  the  old  lease  mutatis  mutandis,  retaining  the  words 
of  the  covenant  but  changing  the  parties  ;  transcribing,  as  is  said 
in  Williamson  v.  Williamson  (1),  the  covenants  from  one  to  another, 
merely  changing  the  names  so  as  to  introduce  the  proper  lessor 
and  the  proper  lessee. 

Now  there  may  be  many  leases  with  regard  to  which  a  similar 
provision  to  this  would  be  amply  fulfilled  by  doing  that.  In 
Williamson  v.  Williamson,  Lords  Justices  James  and  Mellish 
thought  that  doing  so  would  satisfy  the  contract  for  the  sub-lease, 
but  they  did  not  lay  down  any  general  rule  that  a  contract  of  that 
nature  must  always  be  treated  in  that  wray.  You  cannot  make  a 
rule  of  construction  which  will  apply  to  all  cases,  whatever  be  the 
terms  of  the  agreement  or  the  character  of  the  property. 

There  was  another  proposition  suggested  by  the  Appellant's 
counsel,  viz.,  that  these  words  only  point  to  such  covenants  as 
were  absolutely  necessary  for  the  protection  of  the  lessee  against 
his  head  landlord  under  the  original  lease.  That  cannot  be  a 
universal  rule.  In  many  cases  the  insertion  of  such  covenants 
might  be  sufficient,  but  it  is  not  necessarily  so.  It  is  necessary  to 
look  at  the  contract  itself,  and  at  the  circumstances  under  which 
it  has  been  given,  in  order  to  construe  it. 

Here  we  find  a  case  quite  distinguished  from  Williamson  v. 
Williamson.  That  was  a  case  of  mining  property.  The  land- 
lord was  the  owner  of  the  mine  and  the  lessees  were  sub-letting 
the  mine.  There  was  no  connection  between  that  property  and 
any  other  property  of  the  landlord  which  would  render  the  enjoy- 
(1)  Law  Eep.  9  Ch.  729. 
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C.  A.  merit  of  the  demised  premises  a  matter  which  would  affect  or  be 

1885  affected  by  the  enjoyment  of  other  premises  contiguous  to  it.  It 

Haywood  was  all  held  under  the  same  lessor.    The  contract  was  a  simple 

o  v'  contract  for  a  sub-lease  which  was  to  contain  the  like  covenants 

felLBER. 

  as  were  contained  in  the  original  lease,  with  nothing  at  all  to  turn 

Bo  wen,  L.J.  m  . 

you  away  from  the  groove  into  which  Lords  Justices  James  and 
Mellish  went.  But  what  have  we  here  ?  We  have  a  contract 
which  first  provides  that  the  ordinary  and  customary  covenants 
are  to  be  contained  in  the  sub-lease,  and  then  that  such  other  cove- 
nants are  to  be  added  as  are  contained  in  the  original  lease  ;  we 
must  then  look  at  the  covenants  in  the  original  lease  to  see  what 
the  parties  are  bargaining  about.  When  we  go  back  to  the 
original  lease  we  find  a  lease  of  houses  which  apparently  formed 
part  of  what  I  may  call  a  leasehold  community,  held  under  a 
common  landlord,  property  which  was  parted  out  for  enjoyment 
amongst  the  tenants  of  a  great  hospital,  and  we  find  provisions 
introduced  into  that  lease  such  as  that  there  shall  be  no  nuisance, 
that  there  shall  be  no  change  in  the  elevation  of  the  front,  that 
there  shall  be  arrangement  of  disputes  not  by  the  intervention  of 
Law  Courts,  or  by  the  intervention  of  ordinary  arbitration,  but  by 
the  intervention  of  a  reference  to  the  hospital,  the  landlord,  who 
is  presiding  over  this  leasehold  community.  It  seems  to  me  that 
covenants  of  that  sort  are  covenants  which  have  to  do  with  the 
mutual  relations  of  those  who  are  holding  what  you  may  call  parts 
of  a  common  estate.  Looking  from  that  point  of  view  at  the  first 
of  the  three  disputed  covenants  which  it  is  sought  to  introduce, 
and  the  introduction  of  which  is  resisted  by  the  Defendant,  which 
is  the  most  reasonable  modification  of  the  original  covenant  as  to 
disputes  to  be  introduced  into  this  sub-lease — the  modification 
which  leaves  out  the  original  covenant  altogether  and  gives  no 
substitute  at  all  (which  is  almost  inconceivable),  or  a  modification 
making  Colonel  Haywood  arbitrator  in  the  case  of  a  quarrel  between 
this  sub -tenant  and  the  original  tenants  of  St  Bartholomew's  Hos- 
pital, or  a  covenant  making  the  hospital  the  arbitrators?  The 
second  scheme  would  be  ridiculous,  because  if  there  was  a  dispute 
between  the  under-tenant  and  any  of  the  tenants  of  the  hospital 
it  could  not  be  decided  by  Colonel  Haywood.  It  seems  to  me 
that  the  character  of  the  head  lease  shews  that  the  most  reason- 
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able  modification  of  that  covenant  would  be  one  which  made  St. 
Bartholomew's  Hospital  still  continue  to  be  the  arbiter  in  cases  of 
dispute. 

Then  we  come  to  covenants  which  are  perhaps  more  difficult. 
The  first  question  is  as  to  the  covenant  not  to  assign.  The 
Plaintiff  says :  "  You  must  agree  not  to  assign  without  consent 
of  St.  Bartholomew's  Hospital."  The  Defendant  says,  on  the  other 
side  :  "  It  is  sufficient  if  I  covenant  not  to  assign  without  your 
consent.  You  cannot  come  to  grief.  If  I  assign  without  the 
consent  of  St.  Bartholomew's  Hospital  that  is  no  case  of  forfeiture 
against  you."  I  do  not  say  whether  under  the  terms  of  the  head 
lease  it  would  be  so  or  not,  and  I  assume  that  it  would  not.  But 
still  it  seems  to  me,  in  spite  of  Williamson  v.  Williamson  (1),  which 
I  think  we  have  distinguished  sufficiently,  that  the  reasonable 
modification  of  this  covenant  is,  that  the  consent  of  St.  Bartholo- 
mew's Hospital  was  to  be  obtained  in  case  of  further  assignment 
made  by  the  new  sub-tenant,  as  well  as  the  consent  of  his  im- 
mediate lessor.  There  is  moreover  a  provision  in  the  original 
lease  which  looks  as  if  the  parties  contemplated  that  under-leases 
might  be  made  in  this  sort  of  form,  for  that  lease  provides  that 
every  license  or  consent  should  go  only  to  the  demise,  lease, 
assignment,  or  transfer  for  which  the  same  should  be  given,  and 
should  not  exonerate  the  lessee,  his  executors,  administrators, 
or  assignees,  or  his  or  their  under-lessee  or  under-lessees,  from  the 
necessity  of  procuring  a  similar  license  on  any  other  future 
occasion. 

With  regard  to  the  third  covenant,  as  to  the  preparation  of  the 
mense  demise  by  the  solicitor  to  the  hospital,  I  am  of  the  same 
opinion.  It  would  be  difficult  to  distinguish  the  case  on  this 
point  from  Williamson  v.  Williamson  were  it  not  that  this  point 
is  carried  by  the  first  covenant  as  to  disputes,  and  by  the  whole 
character  of  the  covenants. 


0.  A. 

1835 
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Solicitors  for  Plaintiff :  Baines,  Layton,  &  Bollock. 
Solicitors  for  Defendant :  Simpson  &  Culling  ford. 
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In  re  ISAAC. 
JACOB  v.  ISAAC. 

•    [1885    I.  356.] 

Practice — Married  Woman  suing  without  Husband  or  Next  Friend — No  Sepa- 
rate Estate — Security  for  Costs  of  Action — Married,  Women* 8  Property 
Act,  1882,  s.  1,  subs.  2 — Rules  of  Supreme  Court,  1883,  Order  xvi.  r.  16. 

A  married  woman  being  empowered  by  sect.  1,  sub-sect.  2,  of  the 
Married  Women's  Property  Act,  1882,  to  sue  as  a  feme  sole,  may  sue  with- 
out her  husband  or  a  next  friend,  and  cannot  be  ordered  to  give  security 
for  the  costs  of  the  action,  even  although  she  have  at  the  time  of  action  no 
separate  estate,  and  there  be  nothing  upon  which,  if  she  fails,  the  Defendant 
can  issue  available  execution. 

By  his  will  dated  the  16th  of  March,  1849,  Michael  Isaac  gave 
all  his  estate  and  effects  to  his  wife,  Sarah  F.  Isaac,  his  brother, 
A.  M.  Isaac,  and  others,  upon  trust  for  sale  and  conversion  and 
investment,  and  to  pay  the  income  of  the  investments  to  his 
wife  during  her  life  for  her  separate  use,  and  after  her  death  it 
was  his  will  that  the  trust  moneys  and  income  should  be  held  in 
trust  for  his  child,  the  Plaintiff  (then  Henrietta  Rose  Isaac),  the 
principal  to  be  assigned  to  her  on  attaining  twenty-six,  and  not 
earlier.  There  was  no  direction  that  the  daughter  should  have 
the  property  to  her  separate  use. 

The  testator  died  on  the  13th  of  November,  1858.  The  Plain- 
tiff married  in  1864,  and  is  now  the  wife  of  Samuel  Jacob.  No 
settlement  or  agreement  for  a  settlement  had  been  made  on  or 
before  or  since  the  marriage. 

The  widow  died  on  the  30th  of  September,  1884. 

The  Plaintiff  brought  this  action,  suing  by  herself  without 
her  husband  or  next  friend,  against  the  representatives  of  the 
acting  executors  of  the  will  of  her  father  and  her  husband,  claim- 
ing a  declaration  that  she  was  entitled  in  the  events  which  had 
happened  to  the  estate  of  her  father  to  her  separate  use,  and  to 
have  certain  breaches  of  trust  alleged  to  have  been  committed 
by  the  executors  made  good,  and  claiming  in  the  alternative  her 
equity  to  a  settlement  and  administration  of  her  father's  estate. 

Abigail  Isaac,  one  of  the  Defendants,  took  out  a  summons 
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before  Bacon,  V.C.,  on  the  29th  of  May,  1885,  asking  that  the  0.  A. 
Plaintiff  might  be  ordered  to  give  security  for  the  Applicant's  1885 
costs  of  the  action,  and  in  the  meantime  that  the  action  might  be  jn  re 
stayed.  ^ 

By  her  affidavit  the  Applicant  deposed  that  from  information  v. 
given  to  her  by  her  late  husband,  the  uncle  and  one  of  the  Isaac- 
guardians  of  the  Plaintiff,  and  from  inquiries  which  she,  the 
Applicant,  had  lately  caused  to  be  made,  she  believed  that  the 
Plaintiff  had  no  means  for  the  payment  of  the  deponent's  costs 
of  the  action  should  she  be  successful  in  her  defence,  the  Plain- 
tiff not  being  possessed  of  or  entitled  to  any  property  of  any  kind 
or  description  whatsoever. 

Bacon,  V.C.,  dismissed  the  summons,  and  the  Applicant 
appealed. 

Christopher  James,  for  the  Appellant : — 

By  Order  xvi.,  rule  16,  of  the  Supreme  Court  Eules,  a  married 
woman  may  sue  as  provided  by  the  Act  of  1882,  and  that  Act  by 
sect.  1,  sub-sect.  2,  provides  that  she  may  sue  as  a  feme  sole.  The 
effect  of  the  Act  is  to  put  a  married  woman  in  the  same  position 
as  any  other  plaintiff,  and  the  question  to  consider  is,  whether 
under  the  circumstances  of  this  particular  case  a  plaintiff  would 
be  ordered  to  give  security  for  the  costs  of  the  action.  A  plain- 
tiff is  not  ordered  to  give  security  merely  because  he  is  poor,  but 
he  would  be  when,  as  here,  there  is  nothing  upon  which  any 
available  execution  can  issue. 

In  Goodwin  v.  Archer  (1)  the  servant  of  the  Genoese  Ambassador 
was  ordered  to  give  security,  because,  although  in  the  jurisdiction, 
yet,  owing  to  his  position,  the  defendant  could  not  have  issued 
execution  against  him. 

So  in  Harvey  v.  Jacob  (2),  where  a  plaintiff  was  transported 
and  his  property  was  forfeited  to  the  Crown,  the  Court  ordered 
security  for  costs.  Bedondo  v.  Chaytor  (3)  is  a  different  case,  for 
there  the  Plaintiff  was  at  the  time  of  the  application  to  give 
security  residing  in  this  country  and  under  no  disability. 

If  I  can  shew  that,  treating  the  present  Plaintiff  as  a  feme  sole, 

(1)  2  P.  Wms.  452.  (2)  1  B.  &  Al.  159. 

(3)  4  Q.  B.  D.  453. 
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0.  A..      the  Defendant  can  obtain  no  effective  order  against  her  to  pay 

1885       the  costs  if  she  is  unsuccessful,  then  I  submit  the  Court  has 

In  re  power  to  order  her  to  give  security. 
Isaac. 

Jacou         Osivald,  for  the  Plaintiffs,  was  not  called  upon,  but  referred  to 

Isaac.  Threlfall  v.  Wilson  (1). 

Cotton,  L.J. : — 

The  difficulty  arises  under  the  Married  Women's  Property  Act, 
1882.  Whether  it  would  be  well  for  the  Legislature  to  make 
some  provision  that  a  married  woman  without  separate  estate 
should  not  be  allowed  to  sue  without  her  husband  or  a  next  friend, 
unless  she  gives  security  for  the  costs  of  the  action,  is  not  for  us 
to  consider.  That  must  be  left  to  the  lawyers  in  Parliament. 
This  Court  must  deal  with  the  Act  as  it  stands,  and  that  Act  does 
say  in  sect.  1,  sub-sect.  2,  that  a  married  woman  can  sue  as  a  feme 
sole.  The  Court  never  required  a  feme  sole  to  give  security  for  the 
costs  of  an  action  any  more  than  any  other  plaintiff.  Security 
for  costs  was  required  in  the  days  when  the  person  of  the  debtor 
could  be  seized,  and  if  the  Court  thought  that  he  was  going 
abroad  so  that  the  defendant  could  not  arrest  him,  then  security 
was  required.  When  the  person  of  the  debtor  ceased  so  to  be 
liable  to  arrest,  the  incidental  remedy  ceased  also.  Even  assuni 
ing  that  it  would  be  well  if  a  general  rule  were  laid  down,  that  a 
married  woman  with  no  separate  estate  should  be  obliged  to 
give  security,  it  would,  I  think,  be  wrong  now,  upon  the  Act 
as  it  now  stands,  to  require  the  Plaintiff  to  give  security.  The 
appeal  must  be  dismissed. 

Lindley,  L.J. : — 

I  do  not  see  how  we  can  get  out  of  the  provisions  of  the  Act. 
It  is  no  doubt  rather  a  startling  result — a  married  woman  whoi 
has  no  separate  estate  may  be  engaged  in  extensive  litigation, 
and  involve  a  defendant  in  a  large  amount  of  costs  which  the; 
defendant  may  never  be  able  to  recover  against  her.  But  strange 
though  the  result  may  be,  the  Act  is  imperative. 

Solicitors:  Joel  Emanuel;  Tamplin,  Tayler,  &  Joseph. 
(1)  8  P.  D.  18. 

M.  W. 
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In  re  YOUNGS. 
DOGGETT  v.  EEVETT. 

[1884   Y.  135.] 

In  re  YOUNGS. 
YOLLUM  v.  EEYETT. 

[1885    Y.  26.] 

Appeal  by  Person  not  a  Party — Pules  of  Supreme  Court,  1883,  Order  itt., 
r.  40 — Setting  aside  Judgment  obtained  by  Collusion. 

D.,  the  residuary  legatee  of  Mrs.  Y.,  brought  her  action  for  administra- 
tion of  Mrs.  TVs  estate  against  P.,  the  surviving  executor.  Mrs.  Y.  had 
been  the  surviving  executrix  of  her  husband.  V.,  one  of  the  residuary 
legatees  of  the  husband,  shortly  afterwards  brought  her  action  against  P. 
as  sole  Defendant,  for  administration  of  the  husband's  estate,  alleging 
breaches  of  trust  by  Mrs.  Y.,  and  asking  administration  of  her  estate  if  P., 
as  her  representative,  did  not  admit  assets  to  pay  what  should  be  found 
due  from  her  estate  to  the  husband's  estate.  On  the  28th  of  February, 
1885,  V.  moved  for  judgment.  There  was  no  evidence  before  the  Court 
that  Mrs.  Y.  was  indebted  to  her  husband's  estate,  or  that  she  had  been 
guilty  of  wilful  neglect  and  default.  P.,  by  his  counsel,  admitted  that  she 
was  so  indebted,  and  he  submitted  to  a  judgment  directing  an  account  of 
personal  estate  of  the  husband  which  she  had  received,  or  but  for  her 
wilful  neglect  or  default  might  have  received,  with  an  inquiry  as  to  balances 
in  her  hands,  and  directing  administration  of  her  estate.  It  appeared  that, 
from  information  P.  had  received,  he  felt  sure  that  Mrs.  Y.  would  be  found 
a  debtor  to  her  husband's  estate,  and  that  wilful  default  would  be  estab- 
lished against  her,  and  that  it  was  not  advisable  to  incur  the  expense  of 
contesting  these  points  at  the  hearing.  D.,  on  the  26th  of  June,  1885, 
moved  before  Pearson,  J.,  under  Order  xvi.,  r.  40,  to  discharge  or  vary  the 
judgment  of  February,  1885.  This  motion  was  refused  on  the  ground  that 
D.  had  not  been  served  with  the  judgment.  D.  appealed  from  this  refusal 
and  also  applied  for  leave  to  appeal  from  the  judgment : — 

Held 3  that  leave  cannot  be  given  to  a  residuary  legatee  to  appeal  from  a 
•decree  made  against  the  executor  at  the  suit  of  a  creditor,  as  the  executor 
completely  represents  the  estate  for  the  purposes  of  such  a  suit,  and  the 
residuary  legatee  could  not  be  made  a  party  to  the  suit,  and  the  case  is 
quite  different  from  one  where  leave  to  appeal  is  applied  for  by  a  person 
who,  though  not  according  to  the  present  practice  a  necessary  party  to  the 
suit,  would  have  been  a  proper  party  to  it : 

Held,  further,  that  the  application  of  June,  1885,  to  vary  the  judgment 
was  not  supported  by  Order  xvi.,  r.  40,  the  case  not  falling  within  that 
rule,  which  only  applies  to  cases  where  service  of  an  order  is  necessary 
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in  order  to  make  it  binding,  whereas  here  the  order  was  "binding  without 
service,  and  D.  was  not  a  proper  person  to  be  served  : 

Held,  further,  that  although  Ti.  might  have  acted  injudiciously  in  sub- 
mitting in  February,  1885,  to  an  order  which  went  further  than  any  order 
that  could  have  been  made  adversely  on  the  materials  before  the  Court, 
the  order  could  not  be  discharged  unless  the  Court  was  satisfied  that  Bl 
had  submitted  to  it  fraudulently  in  collusion  with  V.,  and  in  this  case  the- 
Court  was  satisfied  that  R.  had  acted  bond  fide. 

Nathaniel  youngs  died  in  i83o,  leaving  a  wm  by  which 

he  bequeathed  his  residuary  estate  equally  among  his  children 
who  should  be  living  at  his  death.  He  appointed  his  wife,  Sarah 
Youngs,  John  Mills,  and  Edward  Barilett,  and  another  person 
executors.  The  will  was  proved  in  England  by  the  widow  and 
Edward  Bartlett,  and  in  India  by  John  Mills.  In  November,  1853, 
the  other  executors  being  both  dead,  the  will  was  proved  by  the 
Aviclow  in  India. 

Mrs.  Youngs  died  in  1882,  leaving  a  will  by  which,  after  giving 
certain  pecuniary  and  specific  legacies,  she  bequeathed  her  re- 
siduary estate  to  her  niece  Jane  Doggett.  She  appointed  Revett 
and  Biddle  her  executors,  and  they  both  proved  the  will.  Biddle 
died  in  1884. 

On  the  3rd  of  July,  1884,  Mrs.  Doggett  commenced  an  action 
against  Bevett  for  the  administration  of  the  personal  estate  of 
Mrs.  Youngs.  The  statement  of  claim  alleged  that  Bevett  had,  by 
negligently  and  improperly  signing  certain  cheques  payable  to 
bearer,  enabled  Biddle  to  obtain  possession  of  sums  forming 
part  of  the  estate  of  the  testatrix,  which  Biddle  had  afterwards 
misapplied,  and  that  Biddle  had  recently  died  insolvent  and  had 
no  personal  representative.  The  object  of  the  action  was  to  make 
Bevett  liable  for  these  sums  as  lost  through  his  negligence,  and  to 
oblige  him  to  pay  over  the  residuary  estate.  Bevett  by  his  de- 
fence stated  that  persons  claiming  to  be  entitled  to  the  estate  of 
Nathaniel  Youngs  sought  to  make  the  estate  of  Mrs.  Youngs  liable 
in  respect  of  their  claims,  and  he  submitted  that  he  was  entitled 
to  have  all  such  claims  settled  before  the  residuary  estate  of 
Mrs.  Youngs  was  paid  over. 

On  the  2nd  of  February,  1885,  Mrs.  Vollum,  the  legal  personal 
representative  of  one  of  the  children  of  Nathaniel  Youngs,  com- 
menced her  action  against  Bevett,  alleging  that  Nathaniel  Youngs 
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had  died  possessed  of  considerable  personal  estate  in  India,  the      V.  A- 
greater  part  of  which  was  either  received  by  Mrs.  Youngs  and  !8S5 
misappropriated  by  her,  or  was  improperly  allowed  by  her  to       In  re 
remain  outstanding  and  was  thereby  lost.    The  Plaintiff,  by  her  domett 
statement  of  claim,  asked  to  have  the  personal  estate  of  Nathaniel 
Youngs  administered,  to  have  an  account  taken  of  moneys  received 
by  Sarah  Youngs  as  executrix  and  improperly  retained  or  misap-  yqungs 
propriated  by  her,  to  have  an  account  taken  of  moneys  which  Vollum 
but  for  her  wilful  default  might  have  been  received  by  her  as  rEvETt. 

executrix,  and,  if  the  Defendant  did  not  admit  assets  of  Sarah   

[Youngs  sufficient  for  payment  of  what  should  be  found  due  from 
her,  then  to  have  her  personal  estate  administered. 

Revett,  on  the  20th  of  February,  delivered  his  defence  in 
I  Vollum  v.  Revett,  by  which  he  admitted  the  facts  in  the  statement 
of  claim  other  than  the  allegations  as  to  the  receipt  and  misappro- 
priation of  moneys  by  Sarah  Youngs  and  her  improperly  allowing 
juioneys  to  remain  outstanding,  as  to  which  he  admitted  that  the 
testator  had  personal  estate  in  India,  and  that  some  part  of  it 
was  received  by  Sarah  Youngs  as  executrix,  but  stated  that  he  did 
not  know  whether  such  personal  estate  was  of  large  amount,  or 
whether  such  part  thereof  as  was  received  by  Sarah  Youngs  was 
misappropriated  by  her,  or  was  improperly  allowed  to  remain  out- 
standing and  was  thereby  lost.  There  was  no  admission  that 
Sarah  Youngs  was  indebted  to  her  husband's  estate,  nor  any  ad- 
mission on  which  a  judgment  on  the  footing  of  wilful  default 
could  be  founded.    The  Defendant  did  not  admit  assets. 

On  the  28th  of  February,  1885,  Mrs.  Vollum  moved  for  judg- 
ement on  the  admissions  in  the  statement  of  defence.  On  reading 
jthe  pleadings  and  an  affidavit  of  the  Plaintiff  filed  on  the  same  day 
in  account  was  ordered  of  the  personal  estate  of  Nathaniel  Youngs 
received  by  Sarah  Youngs  or  any  person  on  her  behalf,  or  which 
but  for  her  wilful  neglect  or  default  might  have  been  so  received, 
md  an  inquiry  what  balance  of  the  residuary  personal  estate  was 
rom  time  to  time  in  her  hands,  with  a  direction  to  charge  in- 
terest on  the  balances.  The  ordinary  account  was  directed  of 
:he  personal  estate  of  Nathaniel  Youngs  received  by  the  Defendant. 
Vnd  the  Defendant  by  his  counsel  admitting  that  the  estate  of 
Sarah  Youngs  was  indebted  in  some  amount  to  the  estate  of 
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Nathaniel  Youngs  and  not  admitting  assets,  an  account  was  direr  • 
of  the  personal  estate  of  Sarah  Youngs  which  came  to  the  han 
of  the  Defendant. 

The  affidavit  of  the  28th  of  February,  1885,  referred  to  ii 
this  judgment  was  an  affidavit  by  Mrs.  Vollum,  for  the  purpose  e 
shewing  that  Sarah  Youngs  was  indebted  to  the  estate  of  he: 
husband,  but  it  almost  entirely  consisted  of  statements  made  on 
information  and  belief. 

Mrs.  Doggett  moved,  in  both  actions,  under  Order  xvi.,  rule  40, 
to  discharge  or  vary  this  judgment.  The  motion  was  heard  on 
the  26th  of  June,  1885,  the  ground  relied  on  being  that  there  wa- 
no  evidence  and  no  admission  in  the  pleadings  on  which  an  order 
on  the  footing  of  wilful  neglect  and  default  could  be  founded. 
Mr.  Justice  Pearson  refused  the  motion,  on  the  ground,  as  it  vm 
stated,  that  Mrs.  Doggett  had  not  been  served  with  the  judgment 
and  therefore  did  not  come  within  the  rule.  Mrs.  Doggett  gave 
notice  of  appeal  from  this  refusal,  and  also  applied  ex  parte  for  I 
leave  to  appeal  from  the  judgment  of  the  28th  of  February,'  1885, 
The  Court  expressed  great  doubt  whether  she  could  appeal  fro: 
it,  but  gave  leave,  quantum  valeat,  that  the  question  might 
fully  argued. 

On  the  appeal  from  the  judgment  being  opened,  Cozens-Hardy, 
Q.C.,  and  F.  A.  Lewin,  for  Mrs.  Vollum,  took  the  preliminary  obj< 
tion  that  Mrs.  Doggett  could  not  appeal : — 

This  case  is  not  within  Order  xvi.,  rule  40.    That  order  w* 
intended  to  apply  to  actions  where  some  one  was  representing 
class,  or  w7here  persons  who  under  the  old  practice  before 
Chancery  Amendment  Act,  1852,  would  have  been  made  partk 
were  dispensed  with.    It  has  no  application  to  a  case  like  the  pi 
sent,  where  the  only  party  who,  according  to  the  practice  from  tti 
immemorial,  could  be  made  a  party,  was  made  defendant. 
Doggett  should  have  applied  in  her  own  action  for  leave  to  defei 
the  second  action  in  the  name  of  the  executor,  but  she  cannot 
appeal  from  an  order  in  that  action.    In  re  MarJcham  (1)  is  nc| 
authority  for  allowing  a  residuary  legatee  to  appeal  from  an  ord< 
made  in  a  creditor's  suit.    A  decree  against  an  executor  mav  h 

(1)  16  Ch.  D.  1. 


VOL.  XXX.] 


CHANCERY  DIVISION. 


425 


V. 

Bevett. 


set  aside  by  a  residuary  legatee  on  the  ground  of  fraud  :  Morrice  C.  A. 
v.  Bank  of  England  (1)  ;  but  nothing  less  will  do.  1885 

In  re 

Higgins,  Q.C.,  and  Bradford,  for  Mrs.  Boggett : —  Youngs. 

Bruff  v.  Colloid  (2)  supports  the  right  to  appeal.    The  Court  Vt 
having  taken  possession  of  the  estate  will  not  deal  with  it  in  the  Reyett" 
absence  of  the  party  having  the  greatest  interest  in  it.    No  Ymmls 
doubt  the  general  rule  is  that  the  executor  represents  the  estate  vollum 
for  all  purposes  as  against  creditors,  and  that  the  legatees  are  not 
to  be  present,  but  there  is  no  rule  preventing  the  Court  from 
allowing  them  to  be  present  if  a  special  case  is  made.    Our  case 
is  that  the  action  of  Vollum  v.  Bevett  was  not  bond  fide,  but  that 
the  executor  played  into  the  hands  of  the  Plaintiff.    The  Court 
will  deal  with  the  matter  under  Order  xvi.,  rule  40,  and  not  put 
us  to  the  expense  of  an  action  to  impeach  the  judgment.  The 
principle  of  the  Court  is  that  all  persons  interested  should  have 
an  opportunity  of  being  heard.    Williams  v.  Preston  (3)  is  an 
instance  of  relief  being  given  on  motion  against  a  judgment. 

Cotton,  L.J. : — ■ 

This  is  a  preliminary  objection  raising  the  question  whether 
the  Appellant  can,  by  leave  of  the  Court,  appeal  from  a  judgment 
in  an  action  to  which  she  was  not  a  party,  and  which  was  insti- 
tuted by  a  person  claiming  to  be  a  creditor,  against  the  estate  the 
residue  of  which  belongs  to  the  Appellant.  We  are  not  at  present 
dealing  with  the  application  to  set  aside  the  judgment  as  obtained 
by  fraud. 

The  Appellant  is  the  residuary  legatee  of  Mrs.  Youngs,  whose 
executor  is  the  Defendant  in  Vollum  v.  Bevett.  The  testatrix  was 
the  personal  representative  of  her  deceased  husband,  so  the  De- 
fendant represents  both  estates.  The  case  made  in  that  action  is 
that  the  testatrix  was  indebted  to  the  estate  of  her  husband  for 
moneys  misapplied  by  her,  and  the  Plaintiff,  as  interested  in  the 
estate  of  the  husband,  seeks  to  have  the  amount  of  the  widow's 
liability  established  as  a  debt  against  her  estate.  To  such  an 
action  no  one  could  be  a  defendant  but  her  personal  representa- 

(1)  Cas.  t.  Tal.  217 ;  2  Bro.  P.  C.  465.  (2)  Law  Sep.  7  Ch.  217. 

(3)  20  Ch.  D.  672. 
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tive.1  The  case  is  quite  different  from  a  case  where  bne  m 
several  cestuis  que  trust  is  suing  a  trustee,  or  where  some  person! 
are  suing  on  behalf  of  a  class.  All  the  others  could  be  made 
parties  to  the  action,  they  stand  on  the  same  line  as  the  parties 
who  are  suing,  and  if  they  consider  the  judgment  erroneous  they 
can  on  an  application  to  the  Court  of  Appeal  obtain  leave  to 
appeal  from  it.  Here  the  case  is  quite  different.  The  legal 
personal  representative  of  the  testatrix  was  the  only  person  who 
could  properly  be  made  party  to  the  action,  and  there  is  no 
power  to  give  to  a  person  who  could  not  be  made  a  party  to  the 
action  leave  to  appeal  against  the  judgment.  As  regards  the 
authorities,  Bruff  v.  Cobbold  (1)  was  a  case  where  a  suit  was 
brought  for  distribution  of  a  fund  by  one  of  a  number  of  persons 
who  claimed  to  be  cestuis  que  trust.  Another  person  who  claimed 
to  be  a  cestui  que  trust,  and  had  not  been  made  a  party,  was  held 
entitled  to  appeal.  He  was  a  person  who  could  properly  have 
been  made  a  party  to  the  action.  So  in  In  re  Marhham  (2)  where 
the  question  was  who  were  the  persons  entitled  as  residuary 
legatees  under  a  will,  leave  to  appeal  was  given  to  a  person  who 
claimed  to  be  one  of  the  persons  entitled  but  had  not  been  made 
a  party.  He  was  a  person  who  claimed  in  the  same  right  as  the 
plaintiffs,  and  could  have  been  made  a  party.  It  is  said  that  this 
is  a  suit  to  administer  the  estate  of  the  testatrix,  and  that  there- 
fore the  persons  interested  in  that  estate  ought  to  be  present 
But  the  administration  is  directed  only  for  the  purpose  of  paying 
creditors,  no  inquiries  are  directed  by  the  judgment  except  such 
as  are  necessary  for  the  purposes  of  a  creditor's  suit.  It  is  true 
that  the  Applicant  is  interested  in  the  estate,  but  the  law  throws 
on  the  executor  the  duty  of  protecting  the  estate  from  the  claims 
of  creditors,  and  it  would  be  wrong  to  allow  the  residuary  legatee 
to  intervene,  though  the  Court  would  have  power  to  give  her 
leave  in  her  own  action  to  defend  the  creditor's  action  in  the 
name  of  the  executor.  What  her  remedy  would  be  if  judgment 
in  a  creditor's  action  were  improperly  obtained  by  the  consent  of 
the  executor  I  do  not  say,  but  there  no  doubt  would  be  a  remedy. 
In  Williams  v.  Preston  (3),  where  a  solicitor  had  put  in  a  fraudu- 


(1)  Law  Rep.  7  Ch.  217. 

(3)  20  Ch.  D.  672. 


(2)  16  Ch.  D.  1. 
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lent  defence  to  the  prejudice  of  his  client,  the  Court  of  Appeal  C.  A. 
held  that  there  was  jurisdiction  to  set  aside  the  judgment.  1885 
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Eevett. 


LlNDLEY,  L.J.  : — 

This  is  a  novel  experiment,  but  it  does  not  follow  from  its  being 
novel  that  it  cannot  succeed.    I  am  of  opinion,  however,  that 
jit  cannot.    The  course  which  Mrs.  Boggett  has  taken  to  get  rid  youngs 
jof  the  judgment  in  the  second  action  is  to  appeal  from  it.    This  Vollum 
seems  to  me  to  be  wrong.     She  is  the  residuary  legatee  of  rEvEtt. 
I  Mrs.  Youngs,  but  has  no  interest  in  the  estate  of  Mr.  Youngs.  Her 
interest  in  the  second  action  is  this,  that  if  the  Plaintiff  in  that 
action  makes  out  that  Mrs.  Youngs  administered  her  husband's 
I estate  improperly,  Mrs.  Youngs  estate  may  vanish.    Mrs.  Boggett 
tries  to  get  rid  of  that  judgment  by  appealing  from  it,  but,  for  the 
ireasons  given  by  Lord  Justice  Ootton,  I  think  that  such  an  appeal 
is  contrary  to  the  practice  of  the  Court  and  cannot  be  allowed. 

The  appeal  from  the  refusal  of  the  26th  of  June,  1885,  was  then 
proceeded  with. 

Higgins,  Q.C.,  and  Bradford,  for  the  Appellant : — 

We  apply  to  discharge  or  vary  this  order  under  Order  xvi., 
rule  40,  on  the  ground  that  it  was  not  justified  by  the  evidence 
before  the  Court,  there  being  no  proof  of  wilful  neglect  and  default 
so  as  to  justify  an  account  on  that  footing.  Mr.  Justice  Pearson 
•efused  our  application  simply  on  the  ground  that  we  had  not 
been  served  with  the  judgment,  but  that  the  Plaintiff  in  the  second 
xction  did  not  serve  us,  ought  not  to  deprive  us  of  any  right. 

[Lindley,  L.J. : — I  think  it  ought  not,  if  Mrs.  Boggett  was  a 
person  who  could  properly  be  served,  but  it  appears  to  me  that  she 
ould  not.] 

Then  we  further  rely  on  the  ground  that  the  judgment  was 
;ollusive.  The  correspondence  between  Bevett  and  Mrs.  Vollum }s 
solicitors  leads  to  the  conclusion  that  this  was,  in  fact,  an  action 
jot  up  by  Bevett  to  defeat  Mrs.  Boggett  s  action.  The  proceedings 
j>n  their  face  shew  collusion.  The  claim  of  Mrs.  Vollum  was  one 
larred  by  acquiescence,  Sleeman  v.  Wilson  (1),  and  by  the  Statute 
(1)  Law  Rep.  13  Eq.  36, 


428 


CHANCERY  DIVISION. 


[VOL.  XXX. 


v. 

Revett 


Revett. 


C.  A.      of  Limitations  :  Prior  v.  Hornibloiu  (1) ;  yet  the  Defendant  submits 
1885       to  a  decree  on  the  footing  of  wilful  neglect  and  default  without 
jn  re      any  evidence,  and  at  the  eleventh  hour  makes  an  admission  by 
^oungs.     coimsei  that  Mrs.  Youngs'  estate  was  indebted  to  that  of  her 
husband.    A  decree  was  taken  which  could  not  have  been  made 
if  he  had  made  default  at  the  hearing. 

In  re 

Youngs.     Cottoit  Lj.  ._ 

VOLLUM 

v-  We  do  not  think  that  the  case  comes  within  Order  XVI.,  rule  40, 

but  we  will  hear  the  counsel  for  the  Defendant  on  the  question 
whether  a  case  is  not  made  out  that  the  judgment  was  submitted 
to  fraudulently,  and  whether  in  that  case  it  ought  not  to  be  set 
aside,  and  liberty  given  to  Mrs.  Doggett  to  defend  the  second  action 
in  the  name  of  the  executor. 

Everitt,  Q.C.,  and  Herbert  Smith,  for  Revett : — 

The  correspondence  between  Revett  and  Mrs.  Vollums  solicitors, 
when  fairly  examined,  shews  nothing  in  the  nature  of  collusion. 
Riddle  had  been  Mrs.  Youngs'  acting  executor.  Revett  knew 
little  about  her  estate,  and  nothing  about  her  husband's,  and  when 
this  is  borne  in  mind  it  will  be  seen  that  he  was,  in  the  correspond- 
ence, honestly  endeavouring  to  acquire  information  as  to  the 
claims  made  by  Mrs.  Vollum  and  another  party,  and  he  naturally 
wrote  in  a  very  different  way  from  that  in  which  an  executor  would 
write  who  had  full  materials  for  gaining  information  as  to  his 
testator's  affairs. 

[Cotton,  L.J. : — Why  did  you  submit  to  a  judgment  on  the 
footing  of  wilful  neglect  and  default,  when  none  had  been  proved  ?] 

Revett  found  that  sums  had  been  allowed  by  the  widow  to  remain 
outstanding  in  such  a  way  that  there  was  no  probability  of  escap- 
ing a  decree  on  the  footing  of  wilful  neglect  and  default,  and  in 
his  discretion  he  thought  it  would  save  useless  expense  to  let  the 
decree  go  in  that  form,  which,  after  all,  concludes  nothing.  So  as 
to  his  admission  that  Mrs.  Youngs  estate  was  indebted  to  that  of 
her  husband,  he  had  good  reason  to  believe  that  it  was.  He  mat 
have  been  guilty  of  an  error  in  judgment,  but  that  is  no  ground 
for  setting  aside  the  decree. 

(1)  2  Y.  &  C.  Ex.  200. 
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[Cotton,  L.J. :— Certainly  not.  Fraud,  in  which  Mrs.  Vollum 
is  implicated,  is  necessary.] 

Then  as  to  the  Statute  of  Limitations — 

[Cotton,  L.J. : — You  need  not  trouble  yourself  about  that.  An 
executor  is  not  bound  to  set  up  the  statute.] 
[They  were  then  stopped  by  the  Court.] 

I  Bradford,  in  reply. 


Cotton,  L.J. : — 

This  is  an  appeal  by  Mrs.  Doggett,  who  is  Plaintiff  in  an  action 
against  Mr.  Revett,  from  the  refusal  by  Mr.  Justice  Pearson  of  an 
implication  by  her  to  discharge  or  vary  a  judgment  obtained  in 
n  action  by  Mrs.  Vollum  against  the  same  Defendant,  Mr.  Revett. 
Jrs.  JDoggett  was  the  residuary  legatee  of  the  testatrix,  Mrs.  Youngs. 
jlrs.  Youngs  was  the  surviving  executrix  of  her  husband,  so  that 
Ler  surviving  executor,  Mr.  Revett,  represents  not  only  her  but 
he  original  testator,  Mr,  Youngs.     Mrs.  Vollum  makes  a  claim 
gainst  Revett,  as  representative  of  Mrs.  Youngs,  in  respect  of  the 
state  of  the  testator,  Mr.  Youngs,  and  charges  Mrs.  Youngs  with 
aving  committed  breaches  of  trust.     Mrs.  Doggett  was  residuary 
gatee  under  the  will  of  Mrs.  Youngs,  but  she  had  no  interest 
nder  the  will  of  Mr.  Youngs.    The  action  of  Vollum  v.  Revett  is 
ot,  as  against  the  estate  of  Mrs.  Youngs,  in  any  way  a  cestui  que 
-ust  action.  It  is  simply  an  action  by  a  creditor  claiming  against 
|[r.  Revett  as  executor  of  Mrs.  Youngs,  on  the  ground  that  Mrs. 
[oungs  was  liable  to  Mrs.  Vollum  at  the  time  of  her  death  for 
reaches  of  trust  committed. 

|  The  motion  with  which  we  have  now  to  deal  was  put  on  two 
rounds.  It  was  said  that  it  came  within  the  substance  if  not  the 
•tual  terms  of  Order  xvi.,  rule  40,  which  directs  that  in  certain 
ftions,  and,  amongst  others,  in  an  action  to  administer  the  estate 
I  a  deceased  person,  the  Court  may  direct  that  any  person  in- 
jrested  in  the  estate  shall  be  served  with  notice  of  the  judg- 
ment or  order,  and  that  after  such  notice  the  persons  served  shall 
p  bound  by  the  proceedings  in  the  same  manner  as  if  they  had 
<igmally  been  made  parties,  and  shall  be  at  liberty  to  attend 
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the  proceedings  under  the  judgment  or  order,  and  that  any  person!!, 
so  served  may  within  a  month  after  such  service  apply  to  the 
Court  or  Judge  to  discharge,  vary,  or  add  to  the  judgment  or  order. 
It  is  said  that  Mr.  Justice  Pearson  disposed  of  this  case  on  the 
short  ground  that  Mrs.  Boggett  had  never  been  served,  and  there- 
fore did  not  come  within  the  terms  of  that  order.  In  my  opinion 
not  only  does  she  not  come  within  the  terms,  but  she  does  not 
come  in  any  way  within  the  substance  of  that  order.  If  she  were 
a  person  who  ought  under  that  order  to  have  been  served  in  order 
to  bind  her  by  the  proceedings  in  Vollum  v.  Bevett,  the  mere  fact 
that  there  was  default  in  serving  her  would  not,  I  should  think, 
deprive  her  of  the  right  to  interpose  to  vary  the  judgment.  But 
in  my  opinion  she  is  not  such  a  person.  The  personal  represen- 
tative of  a  deceased  person  is,  as  against  persons  claiming  to  be 
creditors  against  the  estate  of  the  deceased,  the  person  to  representi; 
the  estate,  and  in  any  proceeding  by  a  creditor  the  legal  personal 
representative  represents  all  persons  beneficially  interested  in  the| 
estate  other  than  the  creditors.  Any  judgment  against  him  at 
the  suit  of  a  creditor  will  bind  those  persons,  because  it  binds  the 
assets.  In  my  opinion,  therefore,  this  order  has  no  application 
to  the  present  case,  as  it  only  deals  with  cases  where  an  order  is 
to  be  served  for  the  purpose  of  binding  persons  who  would  not  he 
effectually  bound  unless  they  were  so  served.  Therefore,  not  only 
on  the  question  of  form,  but  on  the  substance,  the  present  case 
does  not  come  within  Order  xvi.,  rule  40,  and  Mr.  Justice  Pearson 
was  quite  right  in  the  view  he  took. 

But  another  point,  which  was  not  argued  at  all  before  Mr. 
Justice  Pearson,  was  argued  before  us,  apparently  with  some  re- 
luctance, as  if  it  was  treading  on  dangerous  ground,  viz.  that  this 
judgment  ought  to  be  set  aside  on  the  ground  that  it  was  obtained 
by  fraud — that  is  to  say,  that,  by  collusion  between  Mrs.  Vollum 
and  the  Defendant  Bevett,  this  judgment,  which  could  not  pro- 
perly have  been  obtained  against  the  executor  of  Mrs.  Youngs. 
had  been  by  arrangement  allowed  to  be  taken,  so  as  to  bind 
Mrs.  Youngs'  estate.  I  put  it  in  that  way,  collusion  between 
Mrs.  Vollum  and  Bevett,  because  we  are  here  asked  to  interfere 
with  the  rights  of  the  Plaintiff  in  the  case  of  Vollum  v.  Bevett 
The  Plaintiff  there  has  obtained  a  judgment  beneficial  to  her 
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giving  her  certain  accounts  and  inquiries  by  means  of  which  she  C.  A 
may,  if  she  succeeds  in  her  evidence,  establish  a  considerable  1885 
claim  against  the  estate  of  Mrs.  Youngs,  and  the  question  we  have  ^ 

to  decide  is  not  merely  whether  Bevett,  the  executor,  can  bo  made  Youngs 
liable  on  a  breach  of  trust  for  allowing  that  judgment  to  go,  but 
whether  that  judgment  has  been  obtained  under  such  circum- 
stances that,  not  only  as  against  Bevett,  but  as  against  Mrs.  Vollum,      In  re 

it  is  to  be  considered  as  a  judgment  which  the  Court  ought  not  volium 

ri'   to  allow  to  stand.  v. 

Rev  ktt. 

[His  Lordship  then  examined  the  correspondence  between   

Bevett  and  Mrs.  VoUum's  solicitors,  and  stated  his  conclusion  to  otm">LJ' 
be  that  Bevett  had  satisfactorily  explained  it,  and  that  it  did  not 
se:  at  all  support  the  charge  of  collusion.] 

Then  as  to  the  form  of  the  judgment,  it  certainly  struck  me  as 
remarkable  that  Mr.  Bevett  should  have  been  advised  to  submit 
to  an  account  of  this  kind  as  regards  the  estate  of  a  testator  who 
died  so  very  long  ago,  that  he  should  have  admitted  inquiries  as 
to  wilful  default,  and  that  he  should  have  admitted  that  something 
was  due  from  the  estate  of  Mrs.  Youngs.  We  arc  not  here  to  con- 
sider whether  the  solicitor  or  the  counsel  who  advised  Mr.  Bevett 
at  the  trial,  or  the  Defendant  who  acquiesced  in  their  advice, 
exercised  a  sound  judgment  in  the  course  they  took.  What  Mr. 
Bevett  tells  us  is  this  :  "  I  found  enough,  in  documents  which  were 
produced,  to  make  me  believe  that  £300,  part  of  the  estate  of 
Mr.  Youngs,  had  been  received  in  the  year  1878,  and  carried  to 
Mrs.  Youngs'  banking  account ;  and  then  that  in  the  year  J  880  a 
further  sum  of  £80  had  been  remitted  to  her  from  India,  and 
had  been  paid  into  her  account."  That  being  so,  he  formed  the 
opinion  that  there  would  be  certainly  something  due  from  Mrs. 
Youngs  in  respect  of  Mr.  Youngs'  estate,  and  considered  it  the  best 
course  to  admit  it  at  once. 

Then  as  regards  the  inquiry  as  to  wilful  default.  Such  an 
(inquiry  cannot  be  obtained  adversely  unless  one  instance  at  least 
of  wilful  default  is  proved.  In  former  days  it  had  to  be  proved 
fit  the  hearing,  because  no  such  inquiry  could  be  added  afterwards, 
lit  the  present  day  the  substance  remains  the  same  but  the  form 
8  altered.  If,  in  the  prosecution  of  inquiries  under  an  ordinary 
locree,  facts  come  out  which,  if  proved  at  the  hearing,  would  have 
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enabled  the  Plaintiff  to  obtain  then  an  inquiry  as  to  wilful  default, 
that  inquiry  will  be  added.  But  the  rule  still  remains  that  an 
account  on  the  footing  of  wilful  neglect  and  default  will  not  bo 
granted  until  evidence  has  been  given  of  at  least  one  instance  of 
wilful  default.  It  may  be  that  Mr.  Revett  and  his  advisers  took 
an  erroneous  course.  I  do  not  say  that  they  did ;  but  the  expla- 
nation given  is  that  the  Defendant  had  good  reason  to  believe 
that  these  sums  had  been  received  at  this  long  distance  of  time 
after  the  death  of  the  original  testator,  and  thought  that  if  he 
contested  the  case  of  wilful  default  at  the  trial  he  would  in  all 
probability  be  beaten,  so  that  the  contest  would  only  cause  useless 
expense.  In  my  opinion,  therefore,  the  Defendant's  submitting  to 
a  decree  on  the  footing  of  wilful  neglect  and  default  is  explained, 
so  far  as  to  get  rid  of  any  suspicion  that  he  did  so  by  collusion 
between  him  and  the  Plaintiff. 

Then  it  is  said  that  the  Defendant  allowed  that  to  be  read  as 
evidence  which  was  in  no  way  evidence.  I  agree  that  the  affi- 
davit referred  to  in  the  judgment  was  in  no  way  evidence  which 
could  have  been  properly  received  if  it  had  been  objected  to, 
But  is  it  to  be  said  that  the  Defendant's  allowing  that  affidavit  to 
be  read  is,  without  anything  further,  sufficient  evidence  that  this 
judgment  was  obtained  by  collusion  between  the  Plaintiff  and 
Defendant  ?  In  my  opinion,  no.  It  may  have  been  an  error  of 
judgment  of  the  Defendant  to  act  so  much  as  he  did  on  his 
opinion  as  to  what  would  probably  be  proved  against  him  if  he 
contested  the  action,  but  there  is  nothing  shewing  collusion 
between  him  and  the  Plaintiff. 

It  was  urged  that  if  the  Defendant  here  had  made  default  at 
the  trial  such  a  judgment  would  not  have  been  given.  I  agree 
that  the  Defendant  did  submit  to  a  decree  which  went  further 
than  any  decree  which  could  have  been  obtained  if  he  had  not 
appeared  at  the  hearing.  But  the  circumstances  to  which  I  have 
already  adverted  (whether  they  shew  that  he  was  taking  a  judicious 
course  or  no  is  another  question)  do  in  my  mind  entirely  displace 
the  case  which  the  Appellant  here  must  establish  in  order  to 
induce  us  to  set  aside  this  judgment,  viz.,  that  there  was  collusion 
between  the  Plaintiff  and  Defendant.  The  appeal  must  be  dis- 
missed with  costs. 
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LlNDLEY,  L.J.  : —  C.  A. 

I  am  of  the  same  opinion.    We  have  heard  this  case  at  great 

length,  and  I  am  glad  we  have  done  so,  because  I  should  be  very      In  re 

Youngs 

sorry  to  have  decided  a  point  like  this  against  the  Appellant  doggett 

simply  on  a  matter  of  form.    In  point  of  form  Mr.  Justice    n  v- 

r  J                                                   1  Revett. 
Pearson's  view  was  technically  right,  but,  if  there  had  been  a   

substantial  case,  that  technical  point  could  have  been  got  over  Youngs. 

by  giving  leave  to  serve  the  decree  on  the  present  Appellant.  Vollum 

But  there  is  no  substantial  case,  because  she  was  not  a  person  Kevett. 

who  ought  to  have  been  served. 

The  Appellant,  however,  makes  a  case  which  deserves  investi- 
gation.   She  says,  in  substance :  "  I  had  an  action  against  you, 
Bevett,  in  which  I  was  claiming  the  residue  of  Mrs.  Youngs'  estate, 
to  which  I  was  entitled,  and,  in  order  to  diminish  that  residue  and 
to  make  it  disappear,  you  and  Mrs.  Vollum  concocted  a  suit  which 
was  a  conspiracy  to  cheat  me,  and  you,  Bevett,  have  by  collusion 
i  with  the  solicitors  of  Mrs.  Vollum  consented  to  a  decree  which 
robs  me  of  every  chance  of  getting  a  farthing."    That  is  Mrs. 
Doggett's  case,  and  it  is  one  to  be  listened  to.    We  have  heard  it 
fully  argued,  and  it  appears  to  me  to  be  without  foundation. 
'  [His  Lordship  here  made  some  observations  on  the  correspon- 
'  dence,  and  concluded  by  saying : — ]    I  am  satisfied  that  the 
!  inception  of  the  action  of  Vollum  v.  Bevett  was  as  honest  as  any 
action  could  be,  and  there  is  not  a  shadow  of  pretence  for  saying 
>  it  was  a  got-up  scheme  for  cheating  Mrs.  Boggett. 

Then  it  is  said,  assuming  the  action  to  be  bond  fide,  Bevett 
ought  not  to  have  consented  to  give  Mrs.  Vollum  so  favourable  a 
decree  as  she  has  got.  It  may  be  that  he  has  been  injudicious  in 
consenting  to  it.  I  will  not  say  that  he  has.  The  result,  perhaps, 
will  shew.  But  bad  judgment  is  quite  a  different  thing  from 
fraud  and  conspiracy  to  cheat.  It  may  be  that  Bevett  was  injudi- 
cious in  allowing  Mrs.  Vollum  to  take  an  inquiry  as  to  whether 
there  had  been  wilful  default.  But  that  he,  or  rather  his  solicitor 
who  had  the  conduct  of  this  matter,  thought  that  the  point  was 
not  worth  righting,  and  that  it  was  not  right  to  put  the  estate  of 
the  testator  to  the  cost  of  hostile  litigation  upon  it,  is  perfectly 
plain,  and  in  that  view  he  took  the  course  of  consenting  to  the 
inquiry.    Are  we  to  be  told  that  is  proof  of  fraud  and  conspiracy, 
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which  is  the  ground  upon  which  Mrs.  Doggett  has  gone  ?  It 
appears  to  me  the  more  the  thing  is  looked  into  the  more  the 
accusation  vanishes. 

Therefore,  having  heard  the  case  on  the  merits,  quite  regardless 
of  all  technicalities,  I  think  this  appeal  ought  to  be  dismissed 
with  costs. 

Solicitor  for  Mrs.  Doggett :  W.  H.  Roberts. 
Solicitors  for  Mrs.  Vollum :  Pontifex,  Hewitt,  &  Co. 
Solicitors  for  Revett :  Royle  &  Co. 

H.  C.  J. 


0.  A.  in  re  MUTUAL  AID  PERMANENT  BENEFIT  BUILDING 
1885  SOCIETY. 

Aug.  6,1  Building  Society — Borrowing  Bower — "Deposits  on  Loans" — Winding-up — 
Priority  of  Depositors — 6  &  7  Will.  4,  c.  32  [Revised  Ed.  Statutes,  vol.  vii., 
p.  1013.] 

One  of  the  rules  of  a  benefit  building  society,  formed  under  the  Act 
6  &  7  Will.  4,  c.  32,  provided  that  the  society  ef  is  established  for  the  pur- 
pose of  raising  by  monthly  subscriptions  and  deposits  on  loans  a  fund  to 
make  advances  to  members  of  the  value  of  their  shares,  &c."  Another 
rule  provided  that  the  directors  should  meet  at  specified  times,  "for  the 
purpose  of  conducting  the  business  of  the  society."  A  third  rule  provided 
that  at  the  end  of  every  five  years  a  general  account  of  the  affairs  of  the 
society  should  be  prepared,  shewing  the  gross  receipts  and  expenditure  and 
liabilities,  and  that  "  if  on  taking  the  accounts  there  appears  to  be  a  defi- 
ciency of  income,  by  which  the  society  may  be  prevented  from  meeting  its 
anticipated  expenditure  and  liabilities,  the  amount  of  such  deficiency  shall 
be  equitably  and  equally  apportioned  by  the  directors  between  the  invest- 
ing and  borrowing  members,  and  be  paid  forthwith  by  such  monthly  or 
quarterly  instalments  as  the  directors  shall  determine  "  : — 

Held,  that  the  first  rule  authorized  the  borrowing  of  money  from  persons 
not  members  of  the  society ;  that  the  second  rule  enabled  the  directors  to 
exercise  the  power ;  and  that  the  third  rule  did  not  enable  the  directors  to 
pledge  the  individual  credit  of  the  members  to  the  lenders  of  money  to  the 
society,  but  that,  even  if  it  did,  and  was  thus  ultra  vires,  as  being  incon- 
sistent with  the  nature  of  a  building  society  under  the  Act,  that  rule 
might  be  rejected,  leaving  the  borrowing  power  unaffected. 

Held,  that  the  lenders  of  money  to  the  society  were  entitled,  on  its  being 
wound  up,  to  be  paid  out  of  the  assets  in  priority  to  any  of  the  members. 

Decision  of  Kay,  J.,  affirmed. 

Appeal  from  the  decision  of  Kay,  J.  (1),  that  persons  who  had 
lent  money  to  this  society  were  entitled  in  the  winding-up  of 

(1)  29  Ch.  D.  182. 
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the  society  to  be  paid  in  priority  to  all  the  members  of  the  C.  A. 
society.  1885 

The  society  was  established  in  1865,  under  the  Act  6  &  7  jnre 
Will.  4,  c.  32.    The  rules,  which  were  duly  certified,  contained 
(inter  alia)  the  following  provisions  : —  Benefit 

Eule  1.  "  The  society  is  established  for  the  purpose  of  raising  Society. 
by  monthly  subscriptions,  and  deposits  on  loans,  a  fund  to  make 
advances  to  members  of  the  value  of  their  shares,  to  enable  them 
to  erect  or  purchase  one  or  more  house  or  houses,  or  other  free- 
hold, copyhold,  or  leasehold  estate,  or  on  security  of  the  like 
property  to  be  mortgaged  to  the  society,  for  the  purpose  of 
securing  the  monthly  repayments  and  other  payments  prescribed 
by  the  rules  of  the  society  for  the  time  being." 

Eule  3.  "  The  shares  shall  be  £120  each.  The  value  of  a  share 
at  any  date  shall  be  as  calculated  in  the  tables  hereunto  annexed, 
subject  to  rule  81 ;  and,  for  the  purpose  of  enabling  any  person  to 
take  a  part  of  a  share,  the  shares  shall  be  divisible  in  six  parts." 

Eule  4.  "  The  subscription  for  each  share  be  10s.  per  calendar 
month ;  £3  per  half-year  (less  6d.  discount) ;  or  £6  per  annum 
(less  2s.  6d.  discount),  payable  in  advance.  Members  shall  be 
allowed  to  pay  up  in  one  sum  for  any  number  of  shares,  or  parts 
\  of  a  share,  according  to  Table  1  annexed  to  these  rules.  The 
subscriptions  shall  be  payable  for  the  term  mentioned  in,  and 
according  to,  the  tables  hereunto  annexed,  but  subject  to  rule  81." 

Eule  7  fixed  the  amounts  of  the  fines  for  non-payment  of  the 
monthly  subscriptions  at  the  proper  time,  and  provided  that 
"  when  the  fines  on  a  share,  on  which  no  advance  has  been  made, 
amount  to  10s.  6d.9  then  the  value  of  the  share  at  the  time  of  the 
last  default  (exclusive  of  the  fines)  shall  be  considered  as  a  loan  of 
that  amount  to  the  society,  at  4  per  cent,  per  annum,  payable 
(less  the  fines)  at  any  time  after  one  calendar  month's  notice  in 
writing  from  such  defaulter,  and  when  the  amount  of  a  share  is 
turned  into  a  loan  as  aforesaid,  the  defaulter  shall  cease  to  be  a 
member  of  the  society.  But  the  directors,  on  the  application  of 
the  member  so  making  default,  may  in  their  discretion  allow 
him  to  resume  his  membership,  on  such  terms  as  they  may  deem 
expedient." 

Eule  24.  "  The  directors  shall  meet  on  the  Wednesday  next 
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C.  A.  following  each  subscription  meeting,  or  on  such  other  day  and  at 
1885  such  time  in  each  month,  as  they  may  appoint,  (and  oftener  if 
2^7e      necessary)  for  the  purpose  of  conducting  the  business  of  the 

Mutual  Aid  society." 

Permanent  j 

Benefit  Kule  80.  "  At  the  end  of  every  five  years  (and  oftener  if  neces- 
Society.  sary)  a  general  account  of  the  affairs  of  the  society  shall  be  pre- 
pared, shewing  the  gross  receipts  and  expenditure  and  liabilities ; 
and  the  surplus  profits,  after  providing  for  all  liabilities,  shall 
be  appropriated  by  the  directors  at  a  special  meeting  between 
the  investing  and  borrowing  members,  by  way  of  bonus,  in  equit- 
able proportions  ....  If  on  taking  the  accounts  there  appears 
to  be  a  deficiency  of  income,  by  which  the  society  may  be  pre- 
vented from  meeting  its  anticipated  expenditure  and  liabilities, 
the  amount  of  such  deficiency  shall  be  equitably  and  equally 
apportioned  by  the  directors  between  the  investing  and  borrow- 
ing members,  and  be  paid  forthwith  by  such  monthly  or  quarterly 
instalments  as  the  directors  shall  determine ;  and  any  member 
making  default  in  payment  shall  incur  the  same  fines  as  for  an 
equal  amount  of  subscription  or  repayment  in  arrear,  as  the  case 
may  be.  Any  member  having  made  the  full  payment  or  repay- 
ment on  his  shares,  as  specified  in  the  tables  annexed  to  these 
rules,  shall  remain  in  the  society  until  he  has  made  all  such 
additional  payments  or  repayments  as  the  directors  have  pre- 
scribed, and,  if  he  has  mortgaged  any  property  to  the  society  for 
an  advance  on  his  shares,  such  property  shall  not  be  redeemed  or 
redeemable  until  such  additional  subscriptions  shall  have  been 
paid,  unless  the  directors  shall  otherwise  order.  In  the  case  of 
an  unadvanced  member,  the  directors  shall  have  power,  on  his 
application,  to  deduct  the  gross  amount  of  his  proportion  of  loss 
from  the  amount  payable  to  him,  or  on  withdrawal." 

Eule  81.  "  The  directors  shall  have  power  to  pay  all  the  pre- 
liminary and  other  expenses  connected  with  the  formation  of  the 
society,  and  to  apportion  the  expense  in  such  manner  as  they  may 
deem  most  expedient," 

In  September,  1865,  the  directors  resolved  to  receive  deposits  of 
money  on  loan,  and  they  afterwards  received  advances  by  way  of 
loan  from  persons  not  members  of  the  society.  The  winding-up  of 
the  society  commenced  in  1882,  and  the  question  arose  whether  the  | 
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persons  who  had  made  these  advances  were  entitled  to  be  paid  in  C.  A. 

priority  to  the  members  of  the  society,  including  those  who  had  1885 

given  notice  of  withdrawal.    Mr.  Justice  Kay  held  that  the  rules  jn  re 

authorized  the  borrowing  of  money  from  outsiders,  and  that  the  permanent 

lenders  were  entitled  to  priority  over  all  the  members.  Benefit 

^  Building 
The  members  appealed.  Society, 

W.  Pearson,  Q.C.,  and  Seward  Brice,  for  the  members  : — 
No  doubt,  a  building  society  formed  under  this  Act  has  power 
to  borrow  money  from  persons  who  are  not  members,  if  the 
rules  authorize  borrowing.  But  the  authority  must  be  express. 
Here  rule  1  points  only  to  payments  made  by  members  in  ad- 
vance on  their  shares.  Moreover,  the  result  of  rule  80  would  be 
to  make  the  members  personally  liable  to  the  lenders  of  the 
money.  This  would  be  inconsistent  with  the  nature  of  a  building 
society  under  the  Act  and  ultra  vires,  and  would  render  rule  1, 
even  if  it  does  in  terms  authorize  borrowing,  also  ultra  vires  in 
that  respect :  Murray  v.  Scott  (1).  The  effect  would  be  to  give  an 
unlimited  power  of  borrowing.  If  rule  1  was  intended  to  autho- 
rize borrowing,  it  is  strange  that  the  subsequent  rules  contain 
no  directions  as  to  the  mode  in  which  the  money  borrowed  is 
to  be  dealt  with  by  the  directors.  The  true  construction  of  the 
rules  taken  as  a  whole  is  that  no  authority  to  borrow  money  is 
conferred. 

Cozens-Hardy,  Q.C.,  and  Ashton  Cross,  for  the  lenders,  were  not 
heard. 

Hastings,  Q.C.,  and  Grosvenor  Woods,  for  the  liquidator. 


Lord  Esher,  M.E. : — 

To  my  mind  the  only  real  questions  in  this  case  are,  (1),  whether, 
taking  this  to  be  a  building  society  formed  under  the  Act  of  1836, 
rule  1,  gave  the  directors  power  to  borrow  money  ;  and  (2),  whether 
rule  80,  assuming  that  it  is  ultra  vires,  is  so  connected  with  rule  1 
as  to  render  that  rule  also  ultra  vires.  It  is  said  that  the  words 
"  deposits  on  loans  "  in  rule  1  do  not  give  power  to  borrow  money 

(1)  9  App.  Cas.  519. 
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O-  A.  from  persons  not  members  of  the  society,  but  that  they  apply 

1885  only  to  dealings  between  the  members  inter  se, — to  payments  in 

In  re  advance  upon  shares.    It  is  essential  to  the  validity  of  such  an 

Permanent  argument  to  shew  that  the  words  can  only  apply  to  advances 

Benefit  ma(je  in  that  way  by  members.  But,  when  you  see  that  the  rule 
Building  . 

Society,  says  that  the  society  is  established  for  the  purpose  of  raising  a 
Lord  Esher,  M.K..  fund  "  by  monthly  subscriptions  and  deposits  on  loans,"  it  seems 
to  me  that  the  words  cannot  be  limited  in  that  way.  What  is  a 
"  deposit  on  loan  "  but  a  lending  of  money  ?  It  seems  to  me 
that  the  words  must  include  borrowing  by  way  of  loan.  Then  it 
is  said  that  rule  80  authorizes  the  directors  to  pledge  the  credit 
of  each  individual  member  of  the  society  for  the  debts  of  the 
society,  and  that  each  member  would  become  personally  liable  to 
the  lenders  of  the  money.  I  do  not  think  rule  80  enables  the 
directors  to  do  anything  of  the  sort,  and  they  have  not  attempted 
to  do  it.  But,  suppose  rule  80  does  authorize  the  directors  to 
pledge  the  individual  credit  of  the  members,  then  the  argument 
is,  that  rule  80  is  ultra  vires,  and  that  consequently  rule  1  is 
ultra  vires.  But  are  the  two  rules  so  necessarily  connected  to- 
gether that  the  one  must  fall  with  the  other  ?  I  think  they  are 
not.  I  think  you  may  well  cut  out  and  reject  rule  80,  leaving 
rule  1  standing.  On  every  ground  I  think  the  decision  of  Mr. 
Justice  Kay  was  right,  and  that  the  appeal  must  be  dismissed. 

Baggallay,  L.J. : — 

I  am  of  the  same  opinion.  I  think  a  power  to  borrow  is  conferred 
by  rule  1,  because  it  is  stated  to  be  one  of  the  objects  of  the  society 
to  raise  a  fund  "  by  monthly  subscriptions  and  deposits  on  loans." 
Then  it  is  said  that  the  rules  do  not  authorize  the  directors  to 
exercise  this  power.  But  the  powers  of  the  directors  are  to  be 
ascertained  from  the  rules  and  from  the  general  scope  of  the  rules. 
When  you  find  that  rule  24  says  that  the  directors  are  to  meet  ai 
specified  times  "  for  the  purpose  of  conducting  the  business  of  the 
society,"  and  that  part  of  the  business  of  the  society  is  to  raise 
money  by  loans,  it  follows  that  the  directors,  who  are  to  conduct 
the  business  of  the  society,  must  have  the  power  of  raising  money 
accordingly.  What,  then,  is  the  limitation  of  the  power  of 
borrowing  of  a  society  of  this  kind  ?  This  question  was  discussed 


VOL.  XXX.] 


CHANCEEY  DIVISION. 


439 


by  the  House  of  Lords  in  Murray  v.  Scott  (1),  and  it  was  pointed  c-  A- 
out  that  the  only  limitation  to  be  implied  is  that  necessary  limita- 
tion  which  is  derived  from  the  fact  that  a  building  society  is  In  re 
created  by  statute,  and  that  its  purposes  and  powers  are  created  pebmanent 
by  statute.  Therefore,  the  powers  must  not  be  exercised  in  such  balding 
a  way  as,  to  render  the  society  a  different  thing  from  a  benefit  Society. 
building  society  formed  for  the  purposes  and  in  the  manner  Baggaiiay,  l.j. 
defined  by  the  Act.  Both  Lord  Selborne  and  Lord  Blackburn 
gave  illustrations  of  powers  which  might  be  inconsistent  with 
the  Act.  Lord  Selborne  said  (2) :  "  The  power  cannot  be  so 
exercised  as  to  make  the  society  a  thing  different  from  a  benefit 
building  society  formed  for  the  purposes  and  in  the  manner 
defined  by  the  Act.  It  might  have  that  effect  if  the  rule  autho- 
rized borrowing,  or  the  use  of  money  borrowed,  for  purposes 
other  than  those  of  a  benefit  building  society  as  so  defined ;  or, 
if  it  enabled  the  trustees  or  directors  to  pledge  the  credit  of 
the  individual  members  of  the  society  without  limit  in  a  manner 
inconsistent  with  the  limitation  of  the  value  and  amount  of  the 
shares  and  subscriptions  by  which  the  common  stock  or  fund  of 
the  society  was  to  be  raised  as  prescribed  by  the  Act."  In  either 
of  those  cases  there  would  be  something  inconsistent  with  what 
you  must  infer  from  the  nature  of  the  society  to  be  the  limitation 
of  the  power  of  borrowing.  In  the  present  case  a  power  to  borrow 
is  given.  Where  do  you  find  anything  to  make  it  ultra  vires  ? 
There  is  nothing,  unless  it  can  be  extracted  from  rule  80,  to  shew 
that  it  is  like  either  of  the  illustrations  given  by  Lord  Selborne, 
or  to  shew  anything  inconsistent  with  the  Act.  But  rule  80  has 
nothing  to  do  with  the  borrowing  power,  and  it  gives  no  authority 
to  the  directors  to  pledge  the  individual  credit  of  the  members. 
It  in  no  way  regulates  the  exercise  of  the  borrowing  power,  but  it 
simply  prescribes  the  way  in  which  the  members  are  to  contribute 
inter  se  towards  making  good  the  deficiency  of  the  income  of  the 
society  for  the  purpose  of  satisfying  its  liabilities.  Even  if  an 
outside  creditor  could  enforce  contribution  from  members  under 
rule  80,  the  persons  who  lent  their  money  did  not  lend  it  on  the 
faith  of  any  unlimited  liability  of  the  members. 

(1)  9  App.  Cas.  519.  (2)  9  App.  Cas.  538. 
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C.  A.      Fry,  L.J.  :— 

Jf^j  I  am  of  the  same  opinion.    The  first  question  is  whether  the 

In  re      rules  confer  a  power  to  borrow.    In  my  judgment  there  can  be  no 

Mutual  Aid  r 

Permanent  doubt  that  they  do.  The  other  suggested  construction  of  rule  1 
Building  *s  so  forced  that  it  cannot  prevail.  I  think,  also,  that  rule  24 
Society.  reqUires  the  directors  to  carry  into  effect  all  the  purposes  of  the 
society,  and  confers  on.  them  all  the  powers  which  the  society 
itself  possesses.  Then  arises  the  question,  whether  the  power  to 
borrow  is  invalid  by  reason  of  its  so  altering  the  nature  of  the 
society  as  to  make  it  something  different  from  a  benefit  building 
society  as  defined  by  the  Act.  I  cannot  see  anything  of  the 
kind.  It  is  said  that  indirectly  the  power  has  this  effect,  because, 
combined  with  rule  80,  it  enables  the  directors  to  pledge  the  in- 
dividual credit  of  the  members  to  the  lenders  of  money.  It  is 
said  that  rule  80  creates  a  general  liability  of  the  members  to  all 
the  creditors  of  the  society.  I  do  not  think  that  is  the  true  con- 
struction of  rule  80.  I  think  it  creates  nothing  more  than  a 
liability  of  the  members  inter  se  to  contribute  to  the  assets  of  the 
society.  If  it  goes  further  than  that  it  is  ultra  vires,  but  the 
power  to  borrow  is  unaffected  by  it. 

Solicitors :  W.  Compton  Smith  ;  Speeehly,  Mumford,  &  Landon ; 
Bolton,  Bobbins,  Bush,  &  Co. 

W.  L.  C. 
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In  re  THOMPSON. 


0.  A. 


Solicitor  and  Client — Bill  of  Costs — 16  Delivery"  of  Bill — Condition — With- 
drawal— Delivery  of  Second  Bill — Taxation,  Common  Order  for — Practice 
— Solicitors  Act  (6  &  7  Vict.  c.  73),  s.  37  [Revised  Ed.  Statutes,  vol.  ix., 


A  solicitor  may,  when  sending  in  his  bill  of  costs  to  his  client,  reserve 
to  himself  the  right  to  withdraw  or  alter  it  on  condition,  provided  the  con- 
dition is  fully  and  clearly  stated  to  the  client :  but  if  the  solicitor  has  sent 
in  his  bill  without  any  condition,  or  with  a  condition  which  he  could  not 
fairly  impose,  he  cannot  afterwards  withdraw  it  or  send  in  an  amended  bill. 

A  firm  of  solicitors,  on  being  pressed  by  their  clients  to  send  in  their  bill 
of  costs,  delivered  a  bill  accompanied  by  a  letter  saying  that  there  were 
certain  charges  which,  owing  to  haste,  had  not  been  included  in  the  bill, 
but  that  they  were  willing  to  accept  a  stated  sum  in  full  discharge,  though, 
if  such  sum  was  not  paid  within  eight  days,  they  reserved  to  themselves 
the  right  to  withdraw  the  bill  and  deliver  another.  The  clients,  however, 
insisting  on  being  furnished  with  the  particulars  of  further  charges,  the 
solicitors  wrote  withdrawing  the  bill.  The  clients  then  obtained  a  common 
order  for  taxation  of  that  bill,  and  for  delivery  and  taxation  of  a  further 


On  motion  by  the  solicitors,  Bacon,  V.C.,  discharged  the  common  order 
on  the  ground  that  no  bill  had  been  "  delivered  "  within  the  meaning  of 
sect.  37  of  the  Solicitors  Act,  6  &  7  Yict.  c.  73;  but  ordered  the  solicitors 
to  deliver  a  bill  within  fourteen  days,  such  bill  to  be  taxed. 

The  solicitors,  in  pursuance  of  that  order,  delivered  a  second  bill,  but 
of  a  considerably  less  amount  than  the  first,  whereupon  the  clients  appealed 
to  reverse  that  order  and  to  have  it  declared  that  the  bill  to  be  taxed  was 
that  first  delivered : — 

Held,loy  Cotton  and  Lindley,  L.J  J., discharging  the  last-mentioned  order, 
that  the  first  bill  was  conditional,  but  that  the  condition  was  one  which  a 
solicitor  could  not  impose  on  his  client,  and  that  therefore  the  original 
common  order  for  taxation  must  stand. 

Held,  also,  that  the  clients  should  under  the  circumstances,  instead  of 
obtaining  the  common  order  to  tax,  have  obtained  a  special  order  on  petition 
raising  the  question  as  to  the  right  of  the  solicitors  to  withdraw  their  bill : 
they  were  therefore  allowed  no  costs  of  the  proceedings  in  the  Court  below, 
but  only  the  costs  of  the  appeal. 


Appeal  from  order  of  Vice-Chancellor  Bacon. 

Messrs.  Ihompson,  a  firm  of  solicitors  at  Workington,  bad  acted 
as  the  solicitors  for  a  Miss  Moordaff,  the  Defendant  in  a  probate 
action  of  Burgoine  v.  Moordaff,  which  commenced  in  February, 
1881,  and  terminated  in  November,  1883.    Miss  Moordaff  died 


p.  128]. 


Aug.  6,  8,  11. 


bill. 
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C.  A.      (luring  the  progress  of  the  action,  having  appointed  Messrs.  Hay- 

1885       thornthwaite  and  Fell  her  executors,  who  continued  the  defence  in 

In  re      the  action,  Messrs.  Thompson  still  acting  in  the  matter  as  their 
Thompson.  solicitorg< 

Several  applications  having  been  made  by  the  executors  to 
Messrs.  Thompson  for  delivery  of  their  bill  of  costs  in  the  action, 
but  without  result,  the  then  solicitors  to  the  executors  wrote  on 
the  29th  of  April,  and  again  on  the  1st  of  May,  1885,  requesting 
Messrs.  Thompson  to  deliver  their  bill  at  the  earliest  convenience 
in  order  that  the  trust  accounts  might  be  completed.  On  the  6th 
of  May,  1885,  Messrs.  Thompson  sent  their  bill  to  the  executors' 
solicitors.  The  bill,  which  on  account  of  a  change  in  the  firm  had 
been  made  out  in  two  separate  parts,  amounted  to  £4304  9s.  2d. 
The  bill  was  not  signed  by  the  firm,  but  was  accompanied  by  a 
letter  from  them  of  the  same  date,  in  which — after  stating  that,  at 
the  urgent  request  of  and  to  accommodate  the  executors  in  passing 
their  legacy  duty  accounts,  they  had  at  no  small  inconvenience 
hastened  the  bill  to  a  conclusion,  but  that  the  costs  of  and  incident 
to  one  of  the  bundles  of  papers  could  not  in  the  short  time  allowed 
them  be  included  in  the  bill — they  said,  "We  are,  however, 
willing  to  accept  payment  of  the  balance  of  these  bills,  namely, 
£768  Is.  6d.  in  full  discharge,  if  payment  of  that  amount  is  made 
to  us  within  eight  days  from  this  date  ;  if  not,  we  reserve  to  our- 
selves the  right  to  withdraw  the  accompanying  bills  and  deliver 
others  which  will  in  all  probability  shew  a  much  larger  balance 
against  the  executors,  and  the  preparation  of  which  must,  as  you 
may  readily  conceive,  occupy  a  considerable  time  and  thus  cause 
still  further  delay." 

On  receipt  of  the  bill  the  executors'  solicitors  wrote  to  Messrs. 
Thompson  requesting  particulars  of  any  other  claims  against  their 
clients,  saying  that,  being  merely  executors,  they  could  not  deal 
with  part  of  an  account.  Messrs.  Thompson,  however,  replied 
that  as  the  executors  had  pressed  for  the  bill,  they  Messrs.  Thomp- 
son, held  them  to  the  terms  on  which  it  had  been  delivered  and 
which  were  embodied  in  the  letter  of  the  6th  of  May,  but  that 
they  would  not  make  any  claim  beyond  the  bill  sent  if  payment 
of  the  balance  was  made  according  to  that  letter.  The  executors' 
solicitors  still  insisting  that  if  Messrs.  Thompson  had  any  further 
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re 

Thompson. 


account  to  render  it  should  be  furnished  without  delay,  Messrs.  C.  A. 
Thompson  wrote  on  the  14th  of  May,  1885  :  "  These  bills  not  having  1885 
been  discharged  we  beg  to  withdraw  the  same  in  accordance  with  _  in 
our  letter  to  you  of  the  6th  inst.  and  upon  the  terms  therein 
referred  to.  Please  return  same  to  us  in  order  that  we  may 
substitute  others  accordingly." 

The  executors  did  not,  however,  return  the  bill,  and  on  the  19th 
\  of  May,  1885,  obtained  an  order  of  course  against  Messrs.  Thompson 
for  delivery  within  a  fortnight  of  a  further  bill  of  costs  and  for 
taxation  of  the  bills  already  delivered  and  to  be  delivered. 

Messrs.  Thompson  then  moved  to  discharge  that  order  for  irre- 
Igularity,  on  the  ground  that  the  bill  was  only  delivered  condi- 
tionally and  was  not  therefore  liable  to  taxation,  and  that  the 
order  omitted  to  state  the  circumstances  attending  the  delivery 
and  withdrawal  of  the  bill. 

The  motion  was  heard  before  Vice-Chancellor  Bacon  on  the 
Il9th  of  June,  1885. 

Marten,  Q.C.,  and  Warrington,  for  the  motion. 

Millar,  Q.C.,  and  Ashton  Cross,  for  the  executors : — 

A  solicitor  cannot  withdraw  a  bill  of  costs  once  delivered  ;  for 
laving  delivered  it  he  must  abide  by  it :  In  re  Heather  (1)  ;  In  re 
hrven  (2) ;  In  re  Holroyde  (3). 

ACON,  Y.C. : — 

The  question  here  is,  whether  a  bill  of  costs  has  been  delivered. 
Nothing  is  more  clear  than  that  the  Solicitors  Act,  6  &  7  Vict, 
p.  73,  requires  a  solicitor  to  deliver  his  bill  and  sign  it  if  he 
Wishes  to  sue  upon  it  saying,  "  This  is  my  bill."  Has  that  any- 
thing to  do  with  the  case  before  me  ?  The  solicitors  here  are 
inquired  to  deliver  their  bill,  and  they  write  saying,  "  Time 
presses ;  we  have  made  a  bill ;  a  part  of  it  is  totally  imperfect 
md  incomplete,  but  we  will  not  delay  to  comply  with  that  request 
uecause  of  that  imperfection ;  and  we  offer,  if  you  will  pay  a 
ertain  amount,  to  abide  by  the  bill  imperfect  as  it  is."    And  in 

(1)  Law  Kep.  5  Ch.  694.  (2)  8  Beav.  436. 

(3)  29  W.  R.  599. 
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C.  A.  the  same  letter,  not  having  said,  "  This  is  our  bill,"  but  having 
1885  said  in  very  distinct  terms,  "  This  is  not  our  bill,"  they  claim  the 
right,  if  their  offer  is  not  accepted,  to  withdraw  the  bill  and  to 
Thompson-,  present  a  perfect  bill, 
v.-c.  b.  The  question  is  whether,  under  these  circumstances,  a  client  is 
at  liberty  to  apply,  under  the  general  provision  of  the  statute,  for 
the  common  order  to  tax  that  bill  as  a  bill  which  has  been  deli- 
vered. The  letter  I  have  referred  to  was  written  on  the  6th  of 
May.  On  the  14th  of  May,  a  week  and  a  day  afterwards,  the 
solicitors  revert  to  their  original  offer  and  say,  "  We  desire  to 
withdraw  the  bill."  Can  it  be  said  that  the  bill  was  ever  delivered 
when,  upon  the  face  of  it,  they  say,  "  This  bill  is  wholly  imperfect 
and  is  not  made  out  ?  "  In  my  opinion  [it  would  be  misconstru- 
ing the  statute  to  say  that  the  bill  was  delivered  on  the  6th  of 
May,  or  at  any  other  time  after  the  6th  of  May.  I  quite  recognise, 
and  let  it  be  understood  I  do  not  entertain  any  doubt  of,  the  prin- 
ciple which  is  contained  in  the  cases  Mr.  Millar  has  referred  to — 
that  a  solicitor  is  not  at  liberty  to  present  a  bill  and  then  after- 
wards withdraw  it  with  the  intention  of  making  out  a  larger  bill ; 
but  here  the  very  essence  of  the  transaction  is  this  :  the  solicitors 
say  "  this  is  a  bill  which  is  imperfect ;  it  is  not  the  bill  we  have  a 
right  to  bring  against  you  :  if  you  will  pay  us  £768  now  we  will 
treat  it  as  if  it  was  a  perfect  bill ;  but  if  you  do  not  accept  that 
offer,  then  we  desire  to  have  the  bill  back  " — for  what  purpose  ? — 
"  not  that  we  may  change  it  but  that  we  may  make  that  perfect 
which  is  imperfect." 

Asking  myself  the  only  question  I  have  to  consider,  namely, 
has  any  bill  been  "  delivered  "  within  the  meaning  of  sect.  37  of  the 
statute  ?  I  say  I  cannot  find  that  any  such  bill  was  ever  delivered. 
I  think,  therefore,  that  the  common  order  to  tax  cannot,  under 
the  circumstances  that  have  taken  place,  be  allowed  to  stand,  but  I 
that  the  solicitors  must  be  at  liberty  and  ought  now  to  undertake 
to  deliver  a  proper  bill. 

His  Lordship  then  made  an  order  discharging  the  order  of  the  I 
19th  of  May,  1885,  and  directing  Messrs.  Thompson  to  deliver  a 
bill  within  fourteen  days,  such  bill  to  be  taxed,  the  costs  of  the 
present  motion  to  abide  the  result  of  the  taxation. 
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In  pursuance  of  that  order  Messrs.  Thompson,  on  the  21st  of  C.  A. 
July,  1885,  delivered  an  amended  bill,  again  in  two  parts,  amount-  1885 
ing  to  £3485  4s.  Id.,  or  £819  4s.  Id.  less  than  the  first  bill;  inre 
whereupon,  on  the  same  day,  the  executors  served  Messrs.  Thomp- 
son with  notice  of  appeal  to  have  the  Vice-Chancellors  order 
reversed,  and  to  have  it  declared  that  the  bill  to  be  taxed  was 
that  first  delivered.  It  appeared  that  in  the  second  bill  Messrs. 
Thompson  made  several  considerable  reductions  for  expenses  out 
of  pocket,  in  some  instances  from  £30  to  less  than  £10. 


The  appeal  came  on  for  hearing  on  the  6th  of  August,  1885. 

Millar,  Q.C.,  and  Ashton  Gross,  for  the  Appellants,  the  execu- 
tors : — 

There  was  no  agreement  or  condition  here  that  the  solicitors 
ould  have  liberty  to  send  in  another  bill.  It  is  not  the  case  of 
a  solicitor  having  sent  in  a  bill  hurriedly  as  best  he  can,  saying 
that  he  will  have  to  furnish  further  particulars  ;  but  it  is  simply 
a  case  of  a  solicitor  endeavouring  to  get  out  of  his  client  as  much 
as  he  can,  and  then,  on  finding  that  his  client  objects  to  and 
intends  to  tax  the  bill  sent  in,  attempting  to  evade  taxation  by 
withdrawing  his  bill  and  sending  in  another.  This,  however,  is 
what  a  solicitor  may  not  do :  In  re  Carven  (1) ;  In  re  Heather  (2). 

[Cotton,  L.J. : — In  Be  Chambers  (3)  Lord  Bomilly  seems  to 
have  decided  that  a  solicitor,  after  delivering  his  bill,  may,  before 
being  served  with  an  order  to  tax,  withdraw  it  and  send  in  another 
of  a  reduced  amount.] 

That  case,  which  is  reported  elsewhere  (4),  was  discussed  in  In 
re  Eolroyde  (5),  where  the  late  Master  of  the  Kolls  pointed  out 
ithat  Lord  Bomilly,  without  laying  down  any  general  principle, 
only  decided  that  there  may  be  special  circumstances  entitling  a 
solicitor  to  withdraw  his  bill.  If  a  solicitor  sends  in  a  bill  at  the 
same  time  naming  a  smaller  amount  which  he  will  accept  in  dis- 
charge, taxation  must  proceed  as  on  a  bill  for  the  larger  amount : 
p  re  Cartheiv  (6).    Here,  when  the  solicitors  saw  that  there  was 

(1)  8  Beav.  436.  (4)  5  K  E.  298  ;  13  W.  E.  375. 

(2)  Law  Eep.  5  Ck.  694.  (5)  29  W.  E.  599. 

(3)  34  Beav.  177.  (6)  27  Ch.  D.  485. 
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C.  A.      going  to  be  a  taxation  they  reduced  their  bill  by  upwards  of 

1885       £800.    It  is  the  very  case  covered  by  the  authorities, 
i**, — i 

In  re 

Thompson.      Marten,  Q.C.,  and  Warrington,  for  the  Bespondents,  Messrs. 
Thompson : — 

There  was  no  "bill  delivered"  within  the  meaning  of  sect.  37 
of  6  &  7  Yict.  c.  73,  which  requires  that  the  bill  shall  be  either 
signed  by  the  solicitor,  or  inclosed  in  or  accompanied  by  a  signed 
letter  "  referring  to  such  bill."  It  is  true  that  the  bill  is  referred 
to  in  the  letter  of  the  6th  of  May,  but  only  as  a  conditional  bill, 
and  a  conditional  bill  cannot  be  a  "  bill  delivered."  The  execu- 
tors not  being  bound  to  accept  the  bill  subject  to  the  condition 
should  have  sent  it  back.  There  was  no  suggestion  or  threat  of 
taxation  before  we  withdrew  the  bill.  Be  Chambers  (1),  which  is 
in  our  favour,  was  even  a  stronger  case  than  this,  for  there  the 
solicitor,  before  substituting  another  bill,  had  admitted  that  there 
were  some  charges  in  the  first  bill  which  could  not  be  sustained 
on  taxation,  and  yet  taxation  was  ordered  to  proceed  upon  the 
substituted  bill.  It  has  never  been  held  that  a  solicitor  cannot 
deliver  a  conditional  bill ;  no  doubt  he  cannot,  after  delivering 
a  bill — a  statutory  bill — add  a  condition  to  it.  What  we  said 
was,  "  This  is  not  our  bill  under  the  statute ;  take  it  or  give  it 
back." 

In  re  Heather  (2)  is  distinguishable,  for  there  there  was  a  com- 
plete delivery  of  the  bill ;  the  bill  was  looked  over  by  the  client's 
advisers,  who  suggested  various  items  of  overcharge  and  sent  it 
back  to  the  solicitors  for  corrections  only  and  with  no  waiver  of 
the  original  delivery.  In  In  re  Holroyde  (3)  there  was  also  a 
complete  delivery.  We  submit  that  the  order  appealed  from  was 
perfectly  right,  and  inflicts  no  hardship  upon  the  Appellants. 
The  common  order  to  tax  was  clearly  irregular.  The  executors 
should  have  proceeded  on  petition  stating  the  facts. 

Millar,  in  reply  : — 

It  would  be  entirely  contrary  to  public  policy  and  to  the  prin- 
ciple laid  down  by  the  authorities  to  hold  that  a  solicitor  who  lias 

(1)  34  Beav.  177.  (2)  Law  Rep.  5  Cli.  694. 

(3)  29  W.  R.  599. 
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sent  in  his  bill  in  answer  to  repeated  applications  is  entitled  to 
send  it  subject  to  a  condition  that  it  shall  not  be  taxed.  The 
substitution  by  a  solicitor  of  an  amended  bill  on  receiving  notice 
from  his  client  that  the  first  bill  will  be  taxed  is  "just  the  device 
the  law  will  not  permit  him  to  try  on  "  :  per  Jessel,  M.K.,  in  In  re 
Holroyde  (1).  A  solicitor  cannot  take  advantage  of  the  fact  that 
I  he  has  not  signed  the  bill  sent  in  to  his  client :  In  re  Pender  (2). 

11885.  Aug.  11.   Cotton,  L.J.  :— 

This  is  a  case  of  considerable  importance  to  the  parties  as  re- 
gards the  question  of  costs,  and  it  is  of  considerable  importance 
to  the  public  as  regards  the  conduct  of  solicitors  and  the  restric- 
tions which  ought  to  be  imposed  upon  them  so  as  to  prevent  any 
unfair  advantage  being  taken  by  them  in  their  charges  against 
their  clients. 

The  facts  of  the  case  are  these.  The  clients  here,  the  Ap- 
pellants, were  executors :  they  employed  Messrs.  Thompson,  the 
Respondents,  as  their  solicitors,  and  they  pressed  for  some  time  to 
lave  the  bill  of  costs  in  order  that  they  might  prepare  and  pass 
;heir  residuary  account.  After  letters  had  been  sent  to  Messrs. 
Thompson  by  the  solicitors  then  acting  for  the  executors,  a  letter 
vas,  on  the  6th  of  May,  1885,  written  by  Messrs.  Thompson  send- 
ng  a  bill  of  costs.  That  letter  I  shall  have  to  deal  with  more 
particularly  presently :  it  is  sufficient  now  to  say  it  mentioned 
hat  the  bill  did  not  include  charges  for  all  matters.  Some 
:orrespondence  then  took  place,  the  solicitors  acting  for  the 
executors  saying  that  they  must  have  all  the  charges  at  once ; 
>ut  they  did  not  return  the  bill.  Then  subsequently,  on  the  14th 
»f  May,  Messrs.  Thompson  withdrew  the  bill  which  they  had  sent 
n.  On  the  19th  the  executors  obtained  the  common  order  to  tax, 
rith  this  addition,  that  the  solicitors  were  to  send  in  a  further  bill 
or  matters  not  charged  for  in  the  former  bill.  Then  there  was  a 
aotion  by  Messrs.  Thompson  to  discharge  that  common  order,  and 
^ice-Chancellor  Bacon  made  an  order  on  the  19th  of  June  dis- 
charging that  common  order,  and  directing  the  solicitors  to  send 
l  a  bill.  He  then  gave  the  usual  directions  as  to  taxation,  but 
e  did  not  make  the  executors  who  obtained  the  common  order 

(1)  29  W.  R.  599.   .      ■  •      ,  (2)  8  Beav.  299. 
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C.  A.      to  tax  pay  any  costs.    Against  that  order  of  Vice-Chancellori  I 

1885       Bacon  the  executors  have  appealed  to  us. 

In  re         Now,  it  has  been  well  established  that,  when  a  solicitor  sends! 
Thompson.    -n  ^e  gives  |he  client  to  whom  he  sends  it  in  a  right  top 

cotton,  l.j.    nave  that  bill  taxed.    That  rule  was  laid  down  to  prevent  any* 
attempt  being  made  by  solicitors  to  impose  on  clients,  who  didll 
not  know  what  the  proper  charges  were,  by  sending  in  a  bill  I 
which  would  not  stand  taxation,  and  then,  when  taxation  was  in- 1 
sisted  on  or  threatened,  sending  in  another  bill  which  they  knew» 
could  stand  taxation.    The  rule  has  been  carried  so  far  that  evenjf 
where  objections  have  been  made  to  particular  items  of  a  bill 
delivered,  and  the  solicitors  have,  with  the  assent  of  the  client,!*1 
taken  back  the  bill  for  the  purpose  of  reconsideration  and  have 
struck  out  certain  items,  the  Court  has  held  that  the  bill  to  be] 
taxed  must  be  the  bill  as  it  was  originally  sent  in  and  not  the[l: 
bill  as  amended.    That  was  so  decided  in  In  re  Heather  (1). 

But  then,  in  this  case,  it  is  said  by  the  solicitors :  "  We  sei 
our  bill  in  under  a  condition  that  if  it  was  not  paid  within  eight 
days  we  should  be  at  liberty  to  withdraw  it ;  it  was  not  paid  andi 
we  withdrew  it,  and  sent  in  this  new  bill." 

Now,  there  has  never  been  such  a  case  as  that  in  the  various] 
cases  which  have  been  reported  as  to  taxation.  All  the  cases  in ; 
which  the  Court  has  refused  to  allow  a  solicitor  to  vary  by  m 
nishing  his  bill  after  he  has  once  sent  it  in  were  cases  in  whic 
the  bill  had  been  sent  in  unconditionally,  and  had  been  really  a 
delivered  bill.  The  present  case  is,  so  far. as  counsel  have  been 
able  to  assist  us,  and  so  far  as  one  can  see  from  looking  at  the 
cases,  the  first  which  has  arisen  in  which  it  has  been  alleged  that 
the  bill  was  originally  sent  in  subject  to  a  condition. 

The  first  question  to  be  considered  is,  whether  or  no  the 
solicitors  are  right  in  saying  that  the  bill  was  delivered  subject  i 
to  a  condition.  The  letter  of  the  6th  of  May,  1885,  written  by! 
the  solicitors,  is  as  follows: — [His  Lordship  read  it,  and  con- 
tinued.] Now,  it  is  said  on  behalf  of  the  executors  that  that  is 
no  condition  at  all ;  and  that  if  it  is  a  condition,  it  is  only  a  con-  j 
dition  that  they  were  to  be  at  liberty  to  add  further  items  to  tibia 
bill ;  but  in  my  opinion  there  is  a  condition  here.  It  is  this : 
(1)  Law  Kep.  5  Ch.  694. 
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"  If  you  pay  within  eight  days  the  amount  which  we  shew  to  be      C.  A. 
due  to  us,  and  claim  to  be  due  to  us,  then  we  will  accept  it  in  full  1885 
discharge  ;  but  if  not,  then  we  will  withdraw  the  bill."    That  is 
the  condition  subject  to  which  this  bill  is  sent  in.   In  my  opinion  Thqmfsqk* 
the  proper  course  for  the  solicitors  who  were  then  advising  the  cotton, 
executors  to  adopt  would  have  been  at  once  to  send  back  that 
(bill,  saying,  "  We  will  have  nothing  to  do  with  it ;  we  will  not 
take  a  bill  on  such  conditions ;  we  require  you  to  send  in  your 
bill  without  any  stipulation,  and  then  we  will  deal  with  it  in  the 
way  in  which  a  bill  ought  to  be  dealt  with."    But  that  was  not 
the  course  adopted.   As  Messrs.  Thompson  claimed  a  right  to  with- 
draw the  accompanying  bill  and  deliver  another,  and  did  not  simply 
[claim  a  right  to  add  charges  thereto,  in  my  opinion  there  is  here 
simply  a  condition  that,  "  If  you  do  not  pay  the  bill  within  eight 
days,  it  is  to  be  considered  as  not  delivered  and  to  be  withdrawn." 

That,  then,  is  the  condition ;  and  if  anything — a  bill  of  ex- 
change or  money — is  sent  to  a  person  on  a  condition,  he  must 
either  take  it  subject  to  that  condition,  or  not  take  it  at  all.  He 
may  send  it  back  and  say,  "  I  will  not  accept  it  on  such  a  con- 
dition;" but  if  he  does  accept  anything  subject  to  a  condition, 
then  his  acceptance  is  subject  to  that  condition  which  was  imposed 
when  it  was  sent  to  him. 

It  was  urged  by  the  executors,  "  We  never  agreed  to  anything 
9$  this  kind."  It  is  true  they  never  did.  The  evidence  does  not 
shew  that  they  did,  but  they  took  the  bill  on  the  condition  stated ; 
and  taking  it  on  that  condition,  if  the  condition  is  a  lawful  one,  it 
cannot  be  said  that  they  took  it  otherwise  than  subject  to  the 
3onsequences  of  that  condition.  What  they  did  was  to  get  the 
iommon  order  to  tax,  although  before  that  was  done  the  solici- 
tors said,  "  As  the  condition  has  not  been  performed  we  will  with- 
draw the  bill  and  send  another." 

But  then  we  have  to  consider  this,  whether  such  a  condition  as 
hat  is  one  which  can  lawfully  be  imposed  by  solicitors  on  send- 
ng  a  bill.  It  was  urged  on  behalf  of  the  executors,  the  Appel- 
ants,  that  the  condition  really  reserved,  assuming  it  was  effectual, 
right  to  the  solicitors  to  send  in,  in  the  first  instance,  a  bill 
?ith  charges  that  might  not  be  supportable  on  taxation,  and  then, 
f  that  was  not  paid,  or  if  there  was  shewn  an  intention  to  tax 
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C.  A.      and  question  the  amount  of  the  bill,  to  send  in  a  different  V 
1885       which  would  stand  taxation.    What,  then,  we  have  to  consid 
In  re      here  for  the  first  time,  is  whether  such  a  condition  as  this  can 
reserved  in  a  letter  sending  a  bill  of  costs. 

Now,  as  I  have  already  mentioned,  if  the  bill  is  sent  withou 
any  condition  attached  to  it,  the  solicitor  may  sometimes, 
application  to  the  Court,  be  allowed  to  correct  mistakes,  thoug 
in  one  case,  In  re  Carven  (1),  the  Court  refused  to  allow  him 
diminish  the  charges  which  he  had  made  so  as  to  avoid  the  con 
sequences  of  taxation.    He  has,  however,  been  allowed  to  send  in 
a  bill  correcting  mistakes  of  omission  of  further  charges.  The 
common  order  here  does,  as  I  have  mentioned,  allow  additions 
the  bill ;  but  the  principle  upon  which  the  Court  has  alwa 
refused  to  allow  a  solicitor  to  alter  or  withdraw  from  bills  of  c 
which  have  been  once  sent  in  by  him  without  condition,  is  t 
that  it  would  open  a  door  to  fraud  and  would  enable  solicito 
who  are  intending  to  act  fraudulently  towards  their  clients 
send  in  an  excessive  bill,  and  a  bill  which  they  knew  th 
could  not  support.    It  would,  I  think,  be  wrong  to  say  that 
solicitor  who  sends  in  his  bill  subject  to  a  fair  condition,  and  o 
which  we  ought  to  hold  lawful,  is  not  entitled  to  do  so  just 
much  as  anyone  else  might  be  entitled  to  send  either  money 
securities  on  a  condition :  but  such  a  condition  as  we  find  here  ' 
not  one  which  ought  to  be  allowed,  nor  one  which  a  solicitor  can 
impose  upon  his  client.    If  a  solicitor  were  to  send  a  bill  to  his 
client  and  to  say,  "  Here  is  a  bill  which  contains  charges  which  I 
cannot  sustain  on  taxation,  or  which  it  is  probable  I  should  not 
be  able  to  maintain  on  taxation;  they  are  sums  for  work  done 
which  are  not  allowed  on  taxation ;"  or  if  in  any  other  way  he 
were  fairly  to  state  to  his  client  that  there  were  charges  in  that 
bill  which  the  client  could  not  be  forced  to  pay,  and  was  not 
bound  to  pay,  but  which  represented  work  fairly  done;  and  if, 
therefore,  the  solicitor  sent  his  bill,  with  a  suggestion  that  these; 
charges  should  be  paid,  and  said,  "  If  you  do  not  like  to  adopt 
this  bill  after  what  I  have  told  you,  then  I  will  send  in  a  ball 
which  will  include  those  charges  which  will  bear  taxation  and 
which  I  can  enforce  against  you  " — if  a  condition  were  expressed 

(1)  8  Beav.  436. 
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11  those  terms  it  would,  in  my  opinion,  be  in  no  way  contrary  to  0.  A. 
he  rules  which  the  decisions  of  this  Court  have  imposed  on  soli-  1885 
dtors  in  their  dealings  with  their  clients  :  and  if  a  client  were  to  In  re 
ake  the  bill  under  those  circumstances,  he  must  take  it  subject  Thomfson' 

0  that  condition.  If  the  client  took  the  bill  but  refused  to  Cotton>  L-J- 
ssent  to  the  condition,  then  the  solicitor,  having  fairly  stated 

he  condition  to  the  client,  would  be  at  liberty  to  say,  "  That  was 

1  condition  which  I  might  lawfully  make ;  the  client  took  the 
»ill  on  that  condition,  and  that  condition  not  having  been  assented 
o,  I  am  entitled  to  send  in  another  bill."  But  that  assumes  that 
he  solicitor  has  stated  that  to  his  client  which  will  prevent  such 

condition  being  made  use  of  for  fraud.  Does,  then,  the  con- 
ition  in  the  present  case  fairly  state  to  the  client  what  I  say 
ught  to  be  stated  to  him  to  make  it  one  which  a  solicitor  can 
mpose  ? 

Looking  at  the  terms  of  the  letter  of  the  6th  of  May,  the 
olicitors  do  not  say  that  the  bill  sent  is  one  which  the  clients 
re  not  bound  to  pay  unless  they  are  minded  to  deal  liberally 
ith  the  solicitors,  but  the  letter  represents  the  bill  as  one  the 
alance  of  which,  £768  Is.  6d.,  is  due  to  the  solicitors,  without 
ny  modification  or  statement  that  it  is  not  what  they  can  enforce 
gainst  the  client. 

|  So  far  from  their  representing  that  this  bill  was  one  which 
ould  not  be  enforced,  or  that  there  were  charges  in  it  which 
ould  not  stand  on  taxation,  the  solicitors  add:  "In  all  pro- 
ability  if  you  do  not  do  this,  we  shall  make  heavier  charges 
gainst  you."  Now,  in  my  opinion,  the  condition  in  this  letter 
;  not  a  condition  fairly  expressed  so  as  to  make  it  one  which  the 
)licitors  could  impose  on  their  clients.  It  appears  to  me,  there- 
>re,  that  the  solicitors  must  stand  by  that  bill  which  they  first 
mt  in.  They  tried  to  impose  a  condition  in  such  terms  as  not 
drly  to  state  to  the  client  what  they  desired  to  do,  or  what  the 
[feet  of  that  bill  and  of  the  charges  in  it  was. 
I  hold,  therefore,  that  although  there  was  a  condition  attached 
!» this  bill  when  delivered,  it  was  ineffectual ;  that  the  order  of 
Le  Vice-Chancellor  must  be  discharged ;  and  that  the  original 
•der  for  taxation  must  stand. 

I  should  add  that,  in  my  opinion,  the  common  order  to  tax  was 
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C.  A.  not  the  right  form  of  proceeding  for  the  solicitors  to  the  executors 
1885  to  adopt  in  the  case.  What  they  ought  to  have  done  was  to  have 
In  re  fairly  stated  the  facts.  When  they  obtained  that  order  Messrs. 
Thompson  had  in  fact  sent  a  letter  withdrawing  or  purporting  to 
withdraw  the  bill  they  had  sent  in  ;  this,  I  think,  ought  to  have 
been  stated,and  the  solicitors  to  the  executors  should  not  have  gone 
on  to  take  the  common  order  to  tax,  but  should  have  obtained  a 
special  order  on  the  Court  being  informed  of  all  the  circumstances 
of  the  case.  That  probably  would  have  prevented  a  great  deal 
of  this  litigation.  As  the  order  was  not  in  the  proper  form  there 
ought  to  be  no  costs  of  the  proceedings  before  the  Vice-Chan- 
cellor ;  but  as  the  executors,  the  Appellants,  have  succeeded  they 
must  have  the  costs  of  this  appeal.  The  costs  of  the  taxation 
will,  of  course,  be  according  to  the  Act  of  Parliament,  unless  the 
master  thinks  fit  to  state  any  special  circumstances.  It  may  be 
that  the  bill  of  the  solicitors  first  sent  in  was  one  which  by  care- 
lessness or  otherwise,  or  by  mistake  of  some  clerk,  was  sent  in 
that  form ;  but  it  is  a  startling  fact,  and  one  which  makes  me 
doubt  the  honesty  of  the  solicitors  in  these  proceedings,  that  in 
that  first  bill  there  are  charges  for  expenses  out  of  pocket  amount- 
ing to  large  sums,  and  in  the  bill  which  they  sent  in  under  the 
order  of  the  Vice-Chancellor  those  sums  are  very  considerably 
reduced,  in  some  cases  from  £30  to  less  than  £10.  That  does 
throw  the  greatest  possible  suspicion  on  the  honesty  of  the  pro- 
ceedings :  but  I  do  not  in  any  way  rely  on  that  in  dealing  with 
the  question  which  we  now  have  to  determine ;  I  decide  it 
simply  on  the  form  of  condition  not  properly  stating  to  the  client 
that  which,  to  make  it  effectual,  ought  to  have  been  stated. 

Lindley,  L.J. : — 

In  this  case  I  have  very  carefully  gone  through  the  correspon- 
dence and  listened  to  the  arguments  addressed  to  us  on  both 
sides,  and  I  have  come  to  the  conclusion  that  the  condition  which 
Messrs.  Thompson  sought  to  impose  by  their  letter  of  the  6th  o\ 
May,  1885,  was  not  expressed  in  such  language  as  to  be  binding 
on  the  client.  I  do  not  mean  to  say  for  a  moment  that  bilh 
cannot  be  sent  in  subject  to  a  condition,  but  underlying  thai 
there  is  this — that  a  solicitor  must  deal  fairly  with  his  client 
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and  I  am  satisfied  (and  I  say  it  with  regret)  from  the  evidence  in      C.  A. 
the  case,  and  the  tone  of  the  correspondence,  that  this  was  a  1885 
catching  and  not  a  fair  condition.    Messrs.  Thompson  knew,  so      jn  re 
far  as  I  can  see  from  the  evidence,  that  that  bill  was  not  an  Thompson. 
honest  bill — not  a  bill  by  which  they  were  prepared  to  stand  at  LiDdley> L- J- 
I  all.    It  was  not  a  bill  as  to  which  they  could  safely  or  fairly  say 
'  to  their  client,  "  This  is  our  bill  made  up  to  the  best  of  our  ability ; 
I  it  contains  charges  which  you  may  pay  if  you  are  disposed,  but 
which  we  tell  you- frankly  we  are  not  prepared  to  maintain." 
;Any  honest  disclosure  of  that  sort  would  have  made  all  the 
\  difference  in  the  world  ;  but  when  we  find  that  the  contrary  was 
i  the  fact,  and  that  the  bill  was  one  which  they  must  have  thought 
|  or  hoped  would  be  treated  by  the  client  as  fairly  made  out — when 
it  was  not — it  appears  to  me  that  they  have  not  fulfilled  their 
obligation  as  solicitors  to  their  client,  in  expressing  the  condition 
in  the  language  which  they  did. 

I  will  not  refer  closely  "to  the  correspondence,  but  I  cannot  help 
seeing  that  there  is  bad  feeling  on  the  part  of  Messrs.  Thompson 
at  the  bottom  of  it ;  there  can  be  no  question  at  all  about  that ; 
but  when  we  look  at  the  pure  question  of  law,  "  Had  they,  or  had 
they  not,  a  right  to  impose  such  a  condition  ?  "  I  say  "  Yes," 
if  they  acted  fairly,  "  No,"  if  they  acted  otherwise,  which,  in  my 
opinion,  they  did. 

Now,  the  common  order  to  tax  appears,  to  me  to  have  been 
wrong,  for  this  reason :  that  I  do  not  think  anybody  is  entitled  to 
get  a  common  order  to  tax  when  the  effect  of  it  is  to  make  him  a 
judge  in  his  own  case  of  the  matter  in  dispute.  Messrs.  Thompson 
maintained  they  had  a  right  to  withdraw  that  bill :  the  clients 
afterwards  maintained  the  contrary.  That  is  a  matter  in  dispute 
which  ought  not  to  have  been  laid  aside  and  prevented  from  being 
discussed  by  the  simple  order  to  tax.  The  proper  way  would 
have  been  to  have  presented  a  petition  raising  the  point,  and  to 
have  let  the  Judge  say  which  party  was  right.  Therefore  the 
common  order  to  tax  appears  to  me  to  have  been  wrong.  Then 
jthe  question  is,  what  is  to  be  done?  The  justice  of  the  case 
will,  I  think,  be  met  in  this  way :  the  order  to  tax  having  been 
improperly  obtained,  we  give  no  costs  of  that  proceeding — 
though,  at  the  same  time  not  allowing  it  to  be  supposed  that  a 
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C.  A.  condition  of  this  sort  can  be  imposed  in  such,  language  as  this — 
1885  and  we  allow  the  appeal,  with  costs  to  be  paid  by  the  Respon- 
dents. 


In  re 
Thompson. 


Solicitors :  Speedily,  Mumford,  &  Landon ;  Bell,  Brodrick,  & 
Gray, 


G.  I.  F.  C. 


c.a.  EDWARDS  v.  DENNIS. 

[1884    E.  309.] 

In  re  EDWARDS'  TRADE-MARK. 
[1885   E.  667.] 

Trade-mark — Registration  for  entire  Class — Five  Years'  Registration — User  for 
part  of  Class  only — Exclusive  Title  for  Entire  Class — Assignment — Good- 
will— Action — Infringement — Rectification  of  Register — Limitation  to  Part 
of  Class — Trade-marks  Registration  Act,  1875,  ss.  2,  3,  4,  5,  10 — Trade- 
marks Registration  Amendment  Act,  1876,  s.  1. 

An  assignee  of  the  goodwill  of  a  business  with  the  right  to  a  trade-mark 
which  has  been  registered  by  the  assignor  under  the  Trade-marks  Regis- 
tration Act,  1875,  in  respect  of  an  entire  class,  but  of  which  the  articles 
dealt  with  in  such  business  form  part  only,  is  not  entitled  to  the  exclusive 
user  of  the  trade- mark  for  the  entire  class,  but  only  for  the  particular 
articles  in  connection  with  which  it  is  actually  used,  even  though  the 
trade-mark  may  have  been  on  the  register  for  five  years. 

Sects.  3  and  4  of  the  Trade-marks  Registration  Act,  1875,  do  not  confer 
on  the  first  or  subsequent  registered  proprietor  of  a  trade-mark  who  has 
been  on  the  register  for  five  years  the  absolute  right  to  the  exclusive  use 
of  his  trade-mark  as  against  all  the  world :  the  intention  of  the  sections  is 
merely  to  afford  him  assistance  in  bringing  an  action  for  infringement  by 
dispensing  with  the  necessity  of  his  adducing  evidence  in  that  action  of 
exclusive  user ;  and  the  sections  are  no  bar  to  an  application  under  sect.  5 
to  rectify  the  register  on  the  ground  that  the  trade-mark  is  improperly  on 
the  register  or  should  be  restricted  to  certain  goods. 

Semble,  it  is  not  the  intention  of  the  Act  that  a  man  registering  a  trade- 
mark for  an  entire  class,  and  yet  only  using  it  for  one  description  of  goods 
in  that  class,  shall  be  able  to  claim  for  himself  the  exclusive  right  to  use  it 
for  every  description  of  goods  in  that  class.  If  he  desires  to  extend  his 
business  and  apply  his  trade-mark  to  a  new  description  of  goods  in  the 
class,  he  should  have  his  trade-mark  registered  in  respect  of  those  goods. 

Qusere,  whether  a  man  can  claim  the  exclusive  use  of  a  registered  trade- 
mark not  in  actual  use  in  connection  with  particular  goods  at  the  time  of 
registration. 

In  1883  E.  purchased  and  took  an  assignment  of  the  goodwill  of  the 
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business  of  an  iron  merchant  and  manufacturer,  and  also  of  the  right  to  a       C.  A. 
trade-mark,  consisting  of  a  device  of  Neptune  holding  a  trident  with  the  lgg5 
word  "  Neptune  "  added,  which  had  been  registered  by  the  assignor  in  1878, 
under  the  Trade-mar  ks  Registration  Acts,  1875  and  1876,  for  the  whole  of  Edwards 
Class  5,  described  in  the  Trade-marks  Journal  as  "  un wrought  and  partly  pEnnis 
wrought  metals  used  in  manufacture,"  E.  duly  getting  himself  registered  — — 
as  proprietor  of  the  trade-mark.    The  only  business  actually  carried  on  ^^^Dgj 
by  E.  and  his  assignor  was  and  had  been  that  of  a  manufacturer  of  iron  Trade 
sheets.    In  1880  D.  registered  a  trade-mark  bearing  the  word  "  Neptune  "  — 
for  "  steel  wire  and  iron  wire  "  in  Class  5,  his  business  consisting  solely  of 
the  manufacture  and  sale  of  wire.    In  1884  E.  brought  an  action  against 
D.  for  infringement  on  the  ground  of  the  alleged  similarity  of  Z>.'s  trade- 
mark.   D.  then  applied  by  summons  under  sect.  5  of  the  Act  of  1875  to 
have  the  register  rectified  by  limiting  E.'s  trade-mark  to  the  articles  in 
Class  5  other  than  steel  and  iron  wire  : — 

Held,  in  the  action,  reversing  A.  L.  Smith,  J.,  that  inasmuch  as  the 
goods  sold  by  E.  and  D.  were  entirely  distinct,  E.  was  not  entitled  to  an 
injunction : 

Held,  also,  upon  the  summons  (affirming  Bacon,  V.C.,  with  a  variation), 
that,  notwithstanding  the  five  years'  registration  of  E.'s  trade-mark  for  the 
whole  of  Class  5,  his  trade-mark  must  be  limited  to  those  articles  in  the 
class  in  connection  with  which  it  was  being  actually  used,  namely,  iron 
sheets. 

On  the  17th  of  October,  1878,  Cromar,  Scott,  &  Co.,  a  firm 
of  galvanised  iron  merchants  and  manufacturers  at  Liverpool, 
registered,  under  the  Trade-marks  Registration  Act,  1875,  a  trade- 
mark No.  14,288  for  the  goods  in  Class  5,  described  in  the  Trade- 
marks Journal  issued  pursuant  to  the  Act  and  the  rules  there- 
under as  "  un  wrought  and  partly- wrought  metals  used  in  manu- 
facture." The  trade-mark  was  a  device  consisting  of  a  figure  of 
the  god  Neptune  holding  a  trident,  to  which  was  added  the  word 
"  Neptune"  The  business  of  Cromar,  Scott,  &  Co.  was  subsequently 
purchased  by  "  Cromar,  Scott,  &  Co.,  Limited,"  a  company  which 
was  formed  for  that  purpose  in  October,  1881. 

That  company  having  subsequently  gone  into  liquidation,  the 
liquidator,  on  the  13th  of  September,  1883,  sold  and  assigned  for 
value  to  Thomas  Edwin  Edivards,  the  Plaintiff  in  the  action,  the 
goodwill  of  the  company  in  the  trade  or  business  of  galvanised 
iron  merchants  and  manufacturers,  including  the  right  of  the 
company  to  the  registered  brand  or  trade-mark  "  Neptune  "  ;  and 
shortly  afterwards,  pursuant  to  rule  23  of  the  Kules  under  the 
Act  of  1875,  Edwards  was  registered  as  proprietor  of  the  trade- 
mark in  respect  of  Class  5. 
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C.  A.         The  Defendant,  William  Frederick  Dennis,  was,  and  had  "been 
1885       since  the  year  1877,  the  agent  in  England  of  Messrs.  Felten  & 
Edwards    Guilleawne,  of  Mulheim,  in  Germany,  manufacturers  of  steel  and 

Dennis.      iron  wire' 
" —  On  the  20th  of  March,  1880,  Felten  &  Guilleaume  registered  a 

In  re  .... 

Edwards'   trade-mark  No.  22,141,  for  "  steel  wire  and  iron  wire,"  in  Class  5. 

  *  '  This  trade-mark  consisted  of  a  trident  between  the  letters  F.  and 

Gr.  with  the  word  "  Neptune  "  underneath.  The  Defendant  Dennis, 
as  the  agent  of  Messrs.  Felten  &  Guilleaume,  sold  their  wire  in 
the  English  market  under  this  trade-mark,  whereupon,  in  1884, 
Edivards  brought  the  above  action  against  Dennis  on  the  ground 
of  infringement  of  his,  Edwards',  trade-mark.  In  his  statement 
of  claim  Edivards  alleged  that  he  carried  on  business  as  an 
iron  merchant  and  iron  manufacturer  in  Birkenhead ;  that  he 
manufactured  and  sold  galvanised-iron  wire  and  steel  under  the 
"  Neptune 99  brand ;  that  the  business  he  was  carrying  on  was  that 
which  he  purchased  from  the  liquidator  of  Cromar,  Scott,  &  Co., 
Limited ;  that  the  goods  he  manufactured  had  acquired  a  great 
reputation  in  the  market  under  the  name  of  the  "  Neptune 
brand  " ;  that  Felten  &  Guilleaume  s  trade-mark  was  an  imitation 
of  his  and  caused  the  goods  sold  by  the  Defendant  to  be  mistaken 
for  the  Plaintiff's. 

The  Plaintiff  accordingly  claimed  an  injunction  to  restrain  the 
Defendant  from  using  the  word  "  Neptune  "  or  the  "  Neptune  " 
brand  in  connection  with  the  sale  of  galvanised  wire,  or  other 
galvanised  steel  or  iron,  and  from  doing  any  act  to  induce  the 
belief  that  wire,  steel,  or  iron  sold  by  the  Defendant  was  of  the 
"  Neptune  99  brand  ;  an  account  of  profits ;  and  damages. 

In  his  statement  of  defence  the  Defendant  alleged  that  Felten 
&  Guilleaume  s  trade-mark  had  been  used  by  them  for  their  goods 
for  ten  years  and  upwards  prior  to  its  registration  ;  that,  as  their 
agent,  he  had  continuously  sold,  since  July,  1877,  wire  of  their 
manufacture  under  their  registered  trade-mark;  that  both  the 
wire  and  the  trade-mark  had  been  for  many  years  well  known  in 
the  English  market ;  and  that  the  Plaintiff  and  his  predecessors 
had  been  for  many  years  well  aware  of  the  user  of  Felten  & 
Guilleaume 9s  trade-mark.  He  also  asserted  that  the  Plaintiff  was 
not  the  registered  owner  of  the  trade-mark  No.  14,288,  and 
denied  that  the  Plaintiff  or  his  predecessors  ever  had  any  right 
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Teade-maek. 


thereto.  He  also  insisted  that  Felten  &  Guilleaume's  trade-mark  C.  A. 
was  not  an  imitation  of  the  Plaintiff's,  or  calculated  to  mislead,  1885 

and  alleged  that  it  had  been  used  long  before  the  Plaintiff's.  Edwaeds 

Issue  having  been  joined,  the  action  was,  by  the  direction  of  ^E^'ms 
Vice-Chancellor  Bacon,  tried  before  Mr.  Justice  A.  L.  Smith  and  - — 

In  re 

a  jury  at  the  Liverpool  Assizes,  1884.    After  part  of  the  evidence  Edwaeds' 
had  been  taken,  the  action  was,  by  consent,  withdrawn  from  the 
jury  and  left  for  the  decision  of  the  Judge,  who  directed  the 
further  consideration  of  the  case  to  come  before  him  in  London. 

In  his  evidence  at  the  trial  the  Plaintiff  admitted  that  he  did 
not  manufacture  wire  himself,  he  having  no  appliances  for  the 
purpose,  and  that  his  business  consisted  almost  entirely  of  the 
manufacture  of  sheet  iron.  It  also  appeared  that  the  "  Neptune  " 
brand  was  exclusively  used  in  connection  with  sheet  iron.  On 
the  other  hand,  it  was  proved  that  Felten  &  Guilleaume  did  a  very 
large  trade  in  the  manufacture  and  sale  of  wire. 

On  the  10th  of  December,  1884,  after  full  argument,  judgment 
was  delivered  in  the  action  as  follows : — 

A.  L.  Smith,  J,  (after  stating  the  facts  and  effects  of  the 
evidence,  continued) : — - 

The  first  question  that  arises  is,  is  this  a  trade-mark  within 
sect.  10  of  the  Trade-marks  Registration  Act,  1875  ?  Has  it  "  a  dis- 
tinctive device  "  ?  It  has  a  distinctive  device  of  Neptune  and  the 
trident.  Then,  are  there  any  words  added.  The  section  says, 
"  there  may  be  added  to  any  one  or  more  of  the  said  particulars  " — 
which  include  "  a  distinctive  device  " — "  any  letters,  words,  or 
figures,  or  combination  of  letters,  words,  or  figures."  I  ask  myself, 
is  this  a  trade-mark  which  could  be  registered  and  come  within 
the  provisions  of  sect.  10  ?    It  seems  to  me  that  it  is. 

It  was  argued  that  "  Neptune  "  is  nothing  more  than  a  fancy 
word.  I  cannot  hold  that  at  all,  because,  on  the  evidence  before 
me,  given  by  the  Defendant  himself  and  the  other  witnesses  who 
were  called,  "Neptune"  is  the  real  essence  of  the  trade-mark, 
whereby  the  trade-mark  is  and  has  been  known  in  the  trade,  on  wire 
on  one  side  and  on  iron  sheets  on  the  other.  I  am  of  opinion, 
therefore,  that  this  is  a  trade-mark  which  could  be  registered, 
and  properly  registered,  within  sect.  10  of  the  Act  of  1875. 
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C.  A.         That  being  so,  what  is  the  position  of  the  Plaintiff?   To  deter- 
1885       mine  that  question  we  must  look  at  the  prior  sections  of  the  Act. 
Edwards    Sect.  2  says  this :  "  A  trade-mark  must  be  registered  as  belonging 
Dennis     to  Part^cu^ar  g°°ds,  or  classes  of  goods."    I  have  already  held 

  that  this  is  a  trade-mark.    It  seems  to  me  that  it  is  registered  as 

Edwards'  belonging  to  a  class  of  goods:  that  would  therefore  be  so  far  in 
Trade-mark.  fuifnment  of  the  requirements  of  sect.  2. 
Smith^r.  Then  the  section  goes  on,  "and  when  registered  shall  be 
assigned,"  and  so  on ;  "  but  subject  as  aforesaid  " — that  is,  as  to  the 
trade-mark  being  assignable  only  in  connection  with  and  being 
determinable  with  the  goodwill — "registration  of  a  trade-mark 
shall  be  deemed  to  be  equivalent  to  public  use  of  such  mark." 
What  is  the  meaning  of  the  last  words  of  that  section  ?  I  cannot 
put  any  other  construction  on  them  than  that  pointed  out  by 
Mr.  French,  that  in  order  to  avoid  all  the  controversy  which  had 
previously  taken  place  about  what  was  a  public  use  and  what  was 
not  the  Legislature  enacted  to  this  effect :  "  If  you  register  your 
trade-mark  as  regards  a  class  of  goods  so  as  to  satisfy  the  statute, 
then  it  shall  be  deemed  to  be  a  registration  of  the  trade-mark," 
that  is,  the  fact  of  the  registration  shall  be  deemed  to  be  equiva- 
lent to  the  public  use  of  such  mark.        —  : 

Pausing  there  for  one  moment,  I  ask  myself,  in  the  face  of  this 
statute,  what  was  the  position  of  the  Plaintiff's  predecessors  in 
title  on  the  17th  of  October,  1878  ?  It  seems  to  me  that  they 
had  a  proper  trade-mark  registered,  and  that  they  must  be  deemed 
to  have  had  a  "  public  use  "  of  it  prior  to  its  registration. 

Now  we  proceed  to  sect.  3.  Sect.  3  says  that  if  a  man  has  had 
a  trade-mark  registered  for  five  years  such  registration  shall  be 
conclusive  evidence  of  his  right  to  the  exclusive  use  of  such  mark. 
What  is  the  meaning  of  that  ?  I  have  to  construe  the  Act  of 
Parliament,  whether  it  bears  harshly  on  the  Defendant  or  not. 
It  seems  to  me  that  if  the  Plaintiff  has  a  prior  trade-mark,  if  he 
has  duly  registered  it,  and  it  has  been  registered  for  five  years, 
the  registration  is  to  be  conclusive  evidence  of  his  right  to  the 
exclusive  use  of  such  trade-mark.  He  has  registered  a  proper 
trade-mark ;  he  has  had  it  for  five  years,  and  he  comes  to  the 
Court  and  says  :  "  I  have  had  my  trade-mark  registered  for  five 
years,  and  I  have  myself  a  right  to  use  it ;  the  Defendant  has 
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interfered  with  my  right."    Now  what  is  the  Defendant  doing  ?      c.  A. 
The  Defendant  is  putting  upon  wire  the  word  "  Neptune,"  a  word  1885 
which  seems  to  me  to  be  a  distinctive  and  material  feature  of  his  Edwards 
trade-mark.    The  Defendant  is,  therefore,  using  and  threatening  .p^^g 

to  use  on  his  wares  a  mark  which  is  of  all  importance  to  the   

Plaintiff.    The  Plaintiff  comes  and  says :  "  I  ask  the  Court  to  Edwards' 
stop  the  Defendant  from  doing  that."    It  seems  to  me,  upon  the  Tbape"makk' 
facts  before  me,  holding,  as  I  do,  that  this  is  a  material  and    E-Smith» J- 
distinctive  part  of  the  Plaintiff's  trade-mark,  that  the  Defendant 
is  infringing  the  material  and  distinctive  part  of  the  Plaintiff's 
trade-mark.    Therefore,  so  far,  the  Plaintiff  is  right. 

The  argument  which  was  addressed  to  me  as  to  there  having 
been  no  public  user  by  the  Plaintiff  of  wire  goods,  forcible  as  it 
was,  is  cut  away  from  the  Defendant  by  reason  of  the  words  of 
sect.  2,  because  that  section  says  that  when  a  man  has  registered 
his  trade-mark  it  "  shall  be  deemed  to  be  equivalent  to  public 
use  of  such  mark." 

Lastly,  the  question  was  argued  whether  two  persons  can  both 
be  upon  the  register  for  the  same  trade-mark.  Now  I  am  not 
going  to  decide  that  question  one  way  or  the  other  here.  But 
this  does  seem  to  me  clear  upon  the  statute,  reading  it  as  I  do, 
that  the  Plaintiff  undoubtedly  is  upon  the  register,  and  that  he 
is  upon  it  for  the  whole  class,  although  I  quite  agree  with  what 
Mr.  Cutler  said,  that  if  a  man  registers  himself  for  a  class  he  not 
only  registers  himself  for  that  class  but  for  all  the  goods  con- 
tained in  that  class  ;  and  that  does  seem  to  lead  to  rather  a  ridi- 
culous conclusion.  But  the  Plaintiff  has  duly  registered  himself 
for  a  class  which  he  was  entitled  to  register  himself  for;  and 
what  answer  is  it  for  the  Defendant  to  say,  "  I  am  entitled  to  be 
on  the  class  also  "  ?  I  do  not  decide  whether  the  Defendant  is 
or  is  not  entitled  to  be  on  that  class  :  but  it  seems  to  me  that 
when  a  man  has  been  on  the  class  five  years,  he  has  a  good  ground 
for  saying  that  another  man  has  no  right  to  come  and  be  put  on 
the  register  for  that  class.  The  Plaintiff  says  :  "  I  have  an  inde- 
feasible title  to  the  trade-mark ;  the  statute  has  given  to  me  the 
exclusive  right  to  use  it,  and  therefore  I  ask  for  an  injunction 
against  the  Defendant."  I  am  of  opinion  that  the  Plaintiff  has 
made  out  his  case,  and  I  therefore  give  judgment  for  him  for  an 
injunction,  with  costs.  -  ..   
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C.  A.  [His  Lordship  stayed  execution  for  a  fortnight  to  enable  the 
1885       Defendant  to  give  notice  of  appeal,  which  he  accordingly  did.] 


Edwards 
v. 


Dennis         ^n  ^ne  9th  of  June,  1885,  Felten  &  Guilleaume  took  out  a  sum- 
mons under  the  Trade-marks  Registration  Acts,  1875  to  1877,  and 


ii,  re 


Edwards'   the  Patents,  Designs,  and  Trade-marks  Act,  1883,  to  have  the 
rape  mark.  reg-gj.er  Q£  trade-marks  rectified  by  limiting  the  registration  of 
Edwards'  trade-mark  to  wrought  and  partly-wrought  metals  used 
in  manufacture  other  than  steel  wire  and  iron  wire,  and  not 
allowing  it  to  remain  in  respect  of  all  the  goods  in  Class  5. 

From  the  evidence  taken  on  the  hearing  of  the  summons  it 
appeared  that  neither  Cromar,  Scott,  &  Co.,  nor  Edwards,  ever 
manufactured  wire  of  any  description  (as  Edwards  himself  ad- 
mitted), though  occasionally  Cromar,  Scott,  &  Co.,  galvanised 
very  small  parcels  for  other  firms,  and  sometimes  sold  very  small 
quantities  of  galvanised  wire,  but  that  no  trade-mark  was  put 
upon  any  of  such  wire  unless  the  brand  of  other  firms  was  put 
upon  or  attached  to  it  in  accordance  with  their  instructions  ;  that 
the  quantity  of  wire  sold  by  Cromar,  Scott,  &  Co.,  was  in  fact 
almost  infinitesimal,  their  principal  article  of  manufacture  being 
galvanised  iron  sheets,  labels  bearing  the  "  Neptune  "  brand  being 
placed  inside  the  bundles  and  cases  of  sheet  iron  sent  away  from 
the  works ;  and  that  the  company  never  sold  any  wire  whatever. 

It  was  also  proved  that  in  the  advertisements  and  circulars 
issued  by  Cromar,  Scott,  &  Co.  wire  was  not  even  mentioned,  and 
Ediuards  admitted  having  stated,  in  a  trade  circular  issued  by  him 
in  May,  1884,  that,  although  his  existing  business  was  confined 
to  that  of  manufacturing  and  selling  galvanised  iron  sheets,  he 
contemplated  extending  it  to  wire-making.  The  evidence  further 
shewed  that  Felten  &  Guilleaume  had,  ever  since  1877,  con- 
tinuously used  their  trade-mark  in  their  advertisements  and  on 
all  iron  and  steel  wire  sent  out  by  them :  that  their  wire  was  and 
had  been  for  the  last  five  or  six  years  well  known  in  the  English 
market  by  the  names  of  "  Neptune  wire  "  and  "  Neptune  brand," 
and  that  no  other  wire  except  theirs  had  ever  been  known  under 
the  name  of  " Neptune" 

The  summons  came  on  for  hearing  before  Vice-Chancellor 
Bacon  on  the  29th  of  July,  1885,  the  Court  of  Appeal  having 
intimated  that  they  would  not  proceed  with  the  hearing  of  the 
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appeal  in  the  action  until  his  Lordship  had  disposed  of  the  sum- 
mons (1). 

Aston,  Q.C.,  and  J.  Cutler,  for  Felten  &  Guilleaume,  in  support 
of  the  summons. 


(1.)  In  the  course  of  the  argument 
the  following  sections  of  the  Trade- 
marks Registration  Act,  1875,  were 
referred  to : — 

"2.  A  trade-mark  must  be  regis- 
tered as  belonging  to  particular  goods, 
or  classes  of  goods;  and  when  regis- 
tered shall  be  assigned  and  transmitted 
only  in  connexion  with  the  goodwill 
of  the  business  concerned  in  such  par- 
ticular goods  or  classes  of  goods,  and 
shall  be  determinable  with  such  good- 
will, but  subject  as  aforesaid  registra- 
tion of  a  trade-mark  shall  be  deemed 
to  be  equivalent  to  public  use  of  such 
mark. 

"  3.  The  registration  of  a  person  as 
first  proprietor  of  a  trade-mark  shall  be 
prima  facie  evidence  of  his  right  to 
the  exclusive  use  of  such  trade- 
mark, and  shall,  after  the  expiration 
of  five  years  from  the  date  of  such 
registration,  be  conclusive  evidence  of 
his  right  to  the  exclusive  use  of  such 
trade-mark,  subject  to  the  provisions 
of  this  Act  as  to  its  connexion  with 
the  goodwill  of  a  business. 

"4.  Every  proprietor  registered  in 
respect  to  a  trade-mark,  subsequently 
to  the  first  registered  proprietor  shall, 
as  respects  his  title  to  that  trade-mark, 
stand  in  the  same  position  as  if  his 
title  were  a  continuation  of  the  title 
of  the  first  registered  proprietor. 

"5.  If  the  name  of  any  person  who 
is  not  for  the  time  being  entitled  to 
the  exclusive  use  of  a  trade-mark  in 
accordance  with  this  Act,  or  otherwise 
in  accordance  with  law,  is  entered  on 
the  register  of  trade-marks  as  a  pro- 
prietor of  such  trade-mark,  or  if  the 
registrar  refuses  to  enter  on  the  register 


0.  A. 
1885 

Edwards 

.v. 
.Dennis. 

In  re 
Edwards' 


as  proprietor  of  a  trade-mark  the  name 
of  any  person  who  is  for  the  time  being  Trade-Mark. 
entitled  to  the  exclusive  use  of  such 
trade-mark  in  accordance  with  this 
Act,  or  otherwise  in  accordance  with 
law,  or  if  any  mark  is  registered  as  a 
trade-mark  which  is  not  authorized  to 
be  so  registered  under  this  Act,  any 
person  aggrieved  may  apply  in  the  pre- 
scribed manner  for  an  order  of  the 
Court  that  the  register  may  be  recti- 
fied ;  and  the  Court  may  either  refuse 
such  application,  or  it  may,  if  satisfied 
of  the  justice  of  the  case,  make  an 
order  for  the  rectification  of  the  regis- 
ter, and  may  award  damages  to  the 
party  aggrieved. 

"  Where  each  of  several  persons 
claims  to  be  registered  as  proprietor  of 
the  same  trade-mark,  the  registrar  may 
refuse  to  comply  with  the  claims  of 
any  of  such  persons  until  their  rights 
have  been  determined  by  the  Court, 
and  the  registrar  may  himself  submit 
or  require  the  claimants  to  submit  in 
the  prescribed  manner  their  rights  to 
the  Court. 

"  The  Court  may,  in  any  proceeding 
under  this  section,  decide  any  question 
as  to  whether  a  mark  is  or  is  not  such 
a  trade-mark  as  is  authorized  to  be 
registered  under  this  Act,  also  any 
question  relating  to  the  right  of  any 
person  who  is  party  to  such  proceeding 
to  have  his  name  entered  on  the  register 
of  trade-marks,  or  to  have  the  name  of 
some  other  person  removed  from  such 
register,  also  any  other  question  that 
it  may  be  necessary  or  expedient  to 
decide  for  the  rectification  of  the 
register.  .  . 
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Edwards 
v. 

Dennis. 


C.  A.         Hemming,  Q.C.,  and  P.  0.  Lawrence,  for  Edwards. 
1885 

Bacon,  V.C.  :— 

This  case  raises  a  very  important  question  under  the  Trade- 
marks Registration  Act,  1875,  but  it  embarrasses  me  to  this  extent, 

In  re 

Edwards'  that  the  whole  of  the  merits  of  the  case,  as  they  may  properly  be 
Trade-mark.  cajje(^  are  subject  of  litigation  elsewhere  ;  and  until  those 
merits  have  been  decided  I  do  not  think  I  can  fully  deal  with  the 
case  now  before  me.  Nevertheless,  as  I  am  told  that  the  Court 
of  Appeal  have  said  they  will  not  proceed  with  the  hearing  of 
the  appeal  before  them  until  this  summons  has  been  disposed 
of,  I  must  proceed  to  dispose  of  it. 

The  meaning  of  the  Act  of  Parliament  is  obvious  enough.  The 
whole  object  is  that  persons  in  the  enjoyment  of  what  are  called 
"trade-marks"  shall,  if  they  register  those  trade-marks  in  the 
manner  prescribed  so  that  entire  publicity  may  be  given  to  their 
alleged  rights,  have  an  indefeasible  right  to  them.  That  is  the 
general  scope  and  object  of  the  statute.  But  the  clauses  of 
the  Act  point  out  very  plainly  what  are  the  limits  of  the  right  to 
be  obtained  by  the  registration  of  a  trade-mark.  The  Act  is  not 
very  difficult  of  construction,  nor  is  its  meaning  far  to  seek.  The 
2nd  section  enacts  that  "a  trade-mark  must  be  registered  as 
belonging  to  particular  goods,  or  classes  of  goods;  and  when 
registered  shall  be  assigned  and  transmitted  only  in  connexion 
with  the  goodwill  of  the  business  concerned  in  such  particular 
goods,  or  classes  of  goods,  and  shall  be  determinable  with  such 
goodwill,  but  subject  as  aforesaid  registration  of  a  trade-mark 
shall  be  deemed  to  be  equivalent  to  public  use  of  such  mark. ' 

In  the  case  before  me,  it  is  clear  from  the  evidence,  so  far  as  I 
am  at  liberty  now  to  refer  to  it,  that  Cromar  Scott,  &  Go.  never 
did  manufacture  steel  and  iron  wire,  or  galvanised  steel  and  iron 
wire ;  though  when  they  approached  the  Begistrar  to  register  their 
trade-mark  they  registered  it  for  an  entire  class  of  goods.  The 
class  of  goods  is  Class  5  in  the  list  in  the  1st  Schedule  to  the  rules 
under  the  Act,  and  it  contains  thirteen  descriptions  of  manu- 
facture coming  under  the  general  description  of  "  unwrought 
and  partly  wrought,  metals  used  in  manufacture."  "  Iron  wire  " 
is  contained  in  Class  5,  but  I  think  the  general  effect  of  the 
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evidence  is  (and,  indeed,  it  is  not  disputed)  that  Cromar,  Scott,      c.  A. 

&  Co.  never  did  manufacture  any  iron  wire.    If,  then,  they  never  1885 

did  manufacture  iron  wire,  would  it  be  a  reasonable  construction  Edwards 

of  the  statute  to  say  that,  because  a  man  manufactures  only  one  out  Dennis. 

of  a  class  of  goods,  he  should  be  able,  by  registering  a  trade-mark  — - 

applicable  to  all  the  class,  to  exclude  the  manufacture  of  any  of  Edwards' 

Trade-mari 

the  other  twelve  articles  of  manufacture,  and  prevent  another   

V  -C  13 

person  who  has  adopted  a  trade-mark  in  connection  with  any  of      1_L ' 
those  other  articles  from  designating  his  particular  goods  by  that 
mark  ?    That  would  be  a  most  unreasonable  construction  of  the 
Act  of  Parliament. 

I  believe  the  Act  of  Parliament  meant  that  the  person  who 
desired  to  secure  the  possession  of  the  trade-mark  should  specify 
m  his  registration  what  particulars  out  of  the  class,  if  he  does  not 
claim  the  whole  of  them,  he  desires  his  trade-mark  to  be  applied 

!  to.  If  I  were  to  listen  to  the  argument  addressed  to  me  on  behalf 
of  Mr.  Edivards,  a  man  who  deals  in  gold,  and  stamps  gold  watch 
cases,  would  be  restricted  from  using  this  trade-mark  because  a 
man  who  makes  sheet  iron  has  already  registered  the  trade-mark. 

1 1  will  not  go  through  the  thirteen  articles  mentioned  or  referred 
to  in  class  5,  but  I  think  the  fair  way  of  looking  at  the  case  is  to 
say  that  Cromar,  Scott,  &  Co.  claimed  the  use  of  the  "  Neptune  " 
trade-mark  only  for  the  goods  which  they  were  in  the  habit  of 
manufacturing  in  the  trade  or  business  of  which  they  had  the 
goodwill.  The  goodwill  they  transmitted  to  Mr.  Edwards,  and 
Mr.  Edivards  can  claim  nothing  but  what  Cromar,  Scott,  &  Co. 
did  claim  and  did  mean  to  claim  on  this  registration.  That  dis- 
poses of  the  one  point. 

The  other  point  is  as  to  the  period  of  time.  The  notion  that 
this  Act  of  Parliament  does  not  authorize  the  Court  to  go  beyond 
the  five  years,  or  that,  when  a  trade -mark  has  been  registered  for 
live  years,  neither  the  Court,  nor  the  Registrar,  nor  any  other 
mman  being,  can  disturb  it,  is  one  I  cannot  entertain.  In  re 
Palmer's  Application  (1)^  is  a  direct]  decision  on  that  subject, 
dthough,  as  regards  the  facts  of  the  case,  they  differed  altogether 
Tom  the  present.  I  find  in  the  course  of  the  observations  of  the 
udges  in  that  case  the  tendency  of  their  opinion  very  clearly 
(1)  21  Ch.  D.  47. 
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C.  A.      indicated.    The  Master  of  the  Bolls  in  his  judgment  says  (1) ; 
1885      "  The  contention  on  the  part  of  the  respondents,  which  succeeded 
Edwaeds    before  Mr.  Justice  Chitty,  was  that  the  3rd  section  contained  a 
limitation  as  to  time.   Now,  of  course,  if  one  section  of  an  Act  of 
Parliament  gives  a  remedy,  and  another  section  says  that  the 
Edwards'    application  must  be  made  within  a  certain  number  of  years,  the  two 
Tbade-mark.  sec^jons  must  be  read  together,  and  the  application  cannot  be  made 
v-'c- B-      after  the  expiration  of  that  time ;  but  where  the  power  is  given 
generally  without  limit,  the  subsequent  section  cannot  confine 
the  application  to  a  particular  period,  unless  clear  expressions  to 
that  effect  are  used.    It  is  clear  that  the  3rd  section  does  not 
expressly  say  that  the  application  under  the  5th  section  shall  not 
be  made  after  five  years,  but  the  respondents  contend  that  the 
words  which  I  am  about  to  read  impliedly  have  that  effect."  I 
am  reading  these  passages  because  they  go  to  the  very  point  of 
Mr.  Hemming 's  argument,  to  which  I  have  paid  all  the  attention 
that  he  can  desire. 

The  Master  of  the  Kolls  proceeds  to  read  the  3rd  section  of  the 
Act,  and  then  he  says  :  "  Now  what  is  the  meaning  of  the  words 
6  the  registration  of  a  person  as  first  proprietor  of  a  trade-mark '  ? 
Does  it  mean  his  registration  as  proprietor  of  '  a  mark,'  or  does  it 
mean  what  it  says,  his  registration  as  proprietor  of  '  a  trade- 
mark '  ?  I  think  the  literal  reading  is  to  be  preferred.  It  is  true 
that  the  Eegistrar  ought  not  to  enter  anything  which  is  not 
capable  of  being  a  trade-mark,  but  he  may  be  deceived,  and  that 
is  alleged  to  be  the  case  here.  The  Eegistrar  of  Trade-marks 
cannot  know  nor  can  the  Commissioners  know  the  meaning  of  all 
technical  terms  used  in  a  trade."  Then,  after  dealing  with  the  j 
name  "  braided  fixed  stars,"  and  with  the  contention  of  the  respon- 
dents,  his  Lordship  takes  the  case  of  a  man  selling  palm  oil  soap 
under  the  name  of  "palm  oil  soap,"  and  he  says:  "suddenly 
somebody  comes  down  against  him  and  says,  '  I  registered  those 
words  five  years  ago  as  a  trade-mark.  I  therefore  change  by  the 
force  of  the  Act  of  Parliament  those  words  which  are  ordinary 
words  of  description  into  a  trade-mark,  and  now  I  am  entitled  to 
restrain  you  from  using  theme'  If  this  were  to  be  allowed,  it 
would  be  allowing  a  man  who  had  taken  an  improper  advantage 

(1)  21  Ch.  D.  57. 
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of  the  ignorance  of  the  Kegistrar,  and  of  the  Commissioners  if  it      G  A. 
came  before  them,  as  to  the  use  of  the  technical  terms  of  the  1885 
trade,  to  lay  a  trap  for  an  honest  tradesman  who  had  done  nothing  edwaeds 
but  sell  his  goods  under  their  proper  description."  Dennis 

In  the  course  of  the  argument,  Lord  Justice  Cotton,  in  answer   

to  an  observation  made  to  him,  refers  particularly  to  the  third  Edwakds' 
paragraph  of  the  5th  section,  which  has  also  been  discussed  Tbade"mabk' 
to-day.  That  third  paragraph  is:  "The  Court  may,  in  any 
proceeding  under  this  section,  decide  any  question  as  to  whether 
a  mark  is  or  is  not  such  a  trade-mark  as  is  authorized  to  be  regis- 
tered under  this  Act,  also  any  question  relating  to  the  right  of 
any  person  who  is  party  to  such  proceeding  to  have  his  name 
entered  on  the  register  of  trade-marks,  or  to  have  the  name  of 
some  other  person  removed  from  such  register,  also  any  other 
question  that  it  may  be  necessary  or  expedient  to  decide  for  the 
rectification  of  the  register."  If  the  register  stands  in  its  present 
shape  it  precludes  Felten  &  Guilleaume  from  using  their  trade- 
mark, which  is  said  to  be  similar  to  Edwards'  trade-mark.  I  do 
not  go  into  the  question  of  the  similarity  between  the  two 
trade-marks,  because  that  is  not  a  question  for  me  to  consider,  and 
the  Court  of  Appeal  must  consider  that  on  what  I  call  the  merits 
of  the  case.  But  the  right  of  the  Court  to  rectify  a  trade-mark, 
although  it  has  been  five  years  or  any  number  of  years  on  the 
register,  I  cannot  doubt. 

Now,  upon  the  facts,  as  far  as  they  are  not  disputed  before  me, 
it  appears  that  Cromar,  Scott,  &  Co.  registered  a  trade-mark. 
They  refer  to  the  description  in  the  schedule  of  the  class,  which 
consists  of  thirteen  items.  They  had  at  that  time  no  right  to 
register  the  trade-mark  for  anything  they  had  not  then  made  or 
were  not  then  about  to  make.  The  firm  was  then  turned  into  a 
company,  which  became  insolvent,  and  their  trade-mark  was 
transmitted  to  and  taken  by  Edwards,  and  Edwards  acts  exactly 
on  the  same  principle  as  they  acted.  He  publishes  an  advertise- 
ment, and  he  says  in  his  affidavit  that  he  did,  in  May,  1884,  state 
|in  his  trade  circular  that  he  was  not  making  iron  wire :  he  was 
not  then  doing  so,  nor  was  he  doing  so  at  any  time  until  he 
lesired  to  come  into  a  sort  of  rivalry  with  Felten  &  Guilleaume  ; 
md  thence  came  this  litigation. 

2  iT  2  1 
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0.  A.         I  am  of  opinion,  upon  this  mere  legal  point,  the  construction 
1885       of  the  Act  of  Parliament  with  reference  to  the  facts,  which  have 
Edwards    n°t  been  disputed,  that  I  ought  to  order  the  register  of  trade- 
marks to  be  rectified  by  limiting  the  registration  of  the  trade- 
mark No.  14,288  to  unwrought  and  partly-wrought  metals  used 
Edwards'    in  manufacture  other  than  steel  wire  and  iron  wire,  and  by  not 
allowing  the  trade-mark  to  remain  in  respect  of  all  the  goods  in 
Class  5.    That  is  the  order  I  now  make,  assisting,  as  far  as  my 
humble  endeavours  extend,  the  Court  of  Appeal  in  disposing 
of  the  whole  of  the  case  before  them,  and  the  merits,  if  there 
are  any. 

The  costs  of  the  application  I  reserve  until  after  the  Court  of 
Appeal  shall  have  dealt  with  it. 


v. 

Dennis 


Trade-mark. 
V.-C.  B. 


G.  A.         From  this  decision  Edwards  appealed.    The  appeal  was  heard 
on  the  30th  of  July,  and  1st  and  11th  of  August,  1885. 

The  Defendant's  appeal  in  the  action,  and  Edwards'  appeal  on 
the  summons,  were  set  down  together  for  hearing. 

At  the  suggestion  of  the  Court  the  arguments  on  behalf  of 
Edwards  were  heard  first. 

Hemming,  Q.C.,  French,  Q.C.,  Solomon,  and  P.  0.  Lawrence,  for 
Edivards : — 

We  submit  that  the  learned  Judge  was  right  in  granting  us 
the  injunction  in  the  action,  for  we  had  acquired  an  indefeasible 
right  to  the  exclusive  user  of  the  "Nejottme"  brand  against  all 
the  world.  With  regard  to  the  summons,  it  raises,  for  the  first 
time,  the  question  whether  a  man  is  entitled  to  register,  and  can 
maintain  his  right  to,  a  trade-mark  in  respect  of  an  entire  class 
of  goods,  when  his  actual  trade  or  business  in  which  the  trade- 
mark is  used  is  limited  to  one  or  more  articles  in  that  class. 
Our  registration  was  general  for  the  whole  class,  Class  5,  under 
the  Trade-marks  Registration  Act,  1875.  A  person,  on  applying 
for  and  obtaining  registration  of  a  trade-mark,  is  limited  to  a 
particular  class,  but  not  to  specific  articles  in  that  class.  In  the 
earlier  cases  it  was  treated  as  an  indulgence  to  allow  registration 
for  part  of  a  class  :  In  re  Hargreaves'  Trade-mark  (1) :  and  never, 

(1)  llCh.  D.  669. 
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until  the  present  decision  of  the  Vice-Chancellor,  has  a  man      c.  A. 
been  prohibited  from  registering  for  a  whole  class.   We  claim  an  1885 
exclusive  right  to  our  trade-mark  for  every  object  in  Class  5.    If  Edwards 
it  is  said  that  this  is  a  hardship  to  others,  the  answer  is  that 
anyone  trading  in  articles  falling  within  the  class  can  come  and 


Dennis. 


11  re 


oppose  the  registration.  The  Court  has  no  power  to  interfere  Edwards' 
with  a  trade-mark  once  registered,  except  under  Kule  34  on  dis-  Trape"MABKo 
continuance  of  the  business  in  respect  of  which  the  trade-mark 
was  registered ;  but  the  present  summons  is  not  under  that  rule. 
The  only  enactment  under  which  Felten  &  Guilleaume  can  claim 
the  jurisdiction  of  the  Court  is  sect.  5  of  the  Act  of  1875 ;  but 
under  sect.  3  the  Court  cannot  touch  a  trade-mark  which  has,  as 
in  our  case,  been  on  the  register  for  five  years. 

[Lindley,  L.J. : — One  of  the  points  against  you  is,  that  you 
have  not  such  a  goodwill  in  the  iron  business  as  will  carry  the 
trade-mark  for  the  wire.] 

We  submit  that  it  is  sufficient  that  there  should  be  a  good- 
will in  respect  of  part — not  necessarily  all — of  the  goods  in  the 
particular  class:  sect.  2  of  Act  of  1875,  and  Kule  24.  If  the 
assignment  was  defective,  no  doubt  the  assignor  must  suffer ;  but 
if  the  assignment  was  right  the  assignee  takes  all  that  the  assignor 
had.  Supposing  there  is  a  defect  in  the  title  of  the  original 
applicant  for  registration,  the  assignor,  if  his  trade-mark  has  been 
on  the  register  for  five  years,  the  defect  in  the  original  registra- 
tion is  cured  by  lapse  of  time.  Thus,  any  defect  there  may  have 
been  in  Cromar,  Seott  &  GoJs  title  has  been  cured,  and  whether 
the  original  application  was  right  or  wrong  is  immaterial.  In 
In  re  Palmer's  Trade-mark  (1)  the  thing  registered  was  not  a 
"  trade-mark  "  at  all,  but  no  one  disputes  that  our  trade-mark  is 
a  good  mark.  If  registration  for  a  general  class  is  not  permitted, 
it  will  entail  great  difficulty  and  trouble  on  the  proprietor  of  a 
trade-mark,  for  it  will  necessitate  his  making  a  fresh  registration 
on  his  extending  his  business  to  each  new  article  in  that  class. 
Although  Edwards  is  not  at  present  making  wire,  he  intends  to 
do  so  when  he  has  developed  his  works,  and  the  manufacture  of 
it  comes  properly  within  the  scope  of  his  business.  Eegistration 

(1)  24  Ch.  D.  504. 
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C.  A.      wide  enough  to  cover  an  entire  class  is  not  contrary  to  public 

1885       policy,  for  it  does  not  confer  an  exclusive  right  to  make  the  arti- 

Edwakds    c^es>  but  onty  to  use       particular  trade-mark  in  connection  with 

_  v-        them.  The  Act  no  doubt  contemplates  the  existence  of  a  business 
Dennis.  ... 
 ■       within  a  certain  time,  but  it  does  not  say  that  the  business  is  to 

Edwards'  be  contemporaneous  with  the  registration.  Provided  we  can  see 
Trade-mark.  a  probability  of  our  hereafter  requiring  to  use  our  trade-mark  on 
goods  we  are  not  now  making  but  shall  make,  we  have  a  right  to 
registration  of  the  trade-mark  so  as  to  cover  those  goods :  other- 
wise we  shall  be  hampered  in  our  trade,  for  someone  else  may  use 
the  mark  and  thus  prevent  our  using  our  own  trade-mark.  The 
Act  of  1875,  like  all  Acts  conferring  a  title  to  property  by  regis- 
tration, should  be  construed  strictly,  and  therefore  sect.  3  should 
be  read  literally  as  conferring  an  exclusive  title  after  five  years' 
registration,  the  register  being  open  to  all  the  world  until  the  full 
title  is  acquired.  The  "  goodwill "  assigned  to  us  was  that  of  an 
iron  manufacturer,  and  would  therefore  cover  the  making  of  wire ; 
so  that  any  objection  that  might  be  raised  under  sect.  2,  on 
the  ground  that  Cromar,  Scott,  &  Co.  were  not  making  wire  is 
removed. 

Aston,  Q.C.,  Henn  Collins,  Q.C.,  and  J.  Cutler,  for  Dennis ;  and 
Aston,  Q.G.,  and  J.  Cutler,  for  Felten  &  Guilleaume  : — 

With  regard  to  the  action,  inasmuch  as  neither  Dennis  nor  his 
principals,  Felten  &  Guilleaume,  have  taken  the  whole  of  Edtvards 
trade-mark,  Edwards  is  thrown*  back  on  his  common  law  rights, 
and  he  has  not  succeeded  in  proving  any  attempt  on  our  part  to 
pass  off  our  goods  as  his.  We  have  sold  wire  only,  and  the  evi- 
dence is  conclusive  that  neither  Edwards  nor  his  predecessors 
ever  made  wire.  Moreover,  "  Neptune  "  is  a  mere  fancy  word,  and 
not  within  the  definition  of  a  "  trade-mark  "  in  sect.  10  of  the  Act 
of  1875. 

Upon  the  question  as  to  the  effect  of  the  Act  of  1875  and  the 
rules  thereunder,  we  admit  that  the  Act  says  nothing  about  user 
in  connection  with  the  registration  of  a  new  mark ;  but,  directly 
it  is  attempted  to  pass  a  trade-mark  as  an  item  of  property,  then, 
by  sect.  2,  it  must  have  been  used  "  in  connection  with  the  good- 
will of  the  business  concerned,"  and  here  the  business  never  was 
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or  has  been  concerned  with  the  manufacture  of  wire.    The  title      O.  A. 
conferred  by  sect.  3  after  five  years'  registration  is  subject  to  the  1885 
provisions  of  the  [previous  section  as  to  the  connection  of  the  Edwards 
trade-mark  with  the  goodwill  of  the  "business."    Two  trade-  Dennis 
marks  may  be  registered  for  different  goods  in  the  same  class,  ~ — 
provided  they  do  not  clash :  In  re  Braky  &  Go's  Application  (1)  ;  Edwards' 
In  re  Jelley,  Son,  &  Jones  Application  (2).   The  expression  "  exclu-  Trape"mabk' 
sive  use  "  in  sect.  3  means  exclusive  use  only  as  against  all  persons 
who  themselves  are  not  on  the  register,  and  not  as  against  those 
who  are.  We  are  rightly  on  the  register,  and  therefore  no  action 
or  proceeding  can  lie  against  us.    Again,  "  conclusive  evidence  " 
applies  only  to  goods  of  which  the  registered  proprietor  for  the 
time  being  has  the  goodwill,  the  extent  of  his  business  being 
the  measure  of  his  rights.    We  submit  it  is  not  competent  for  a 
person  who  is  on  the  register  for  a  large  overlapping  class — a  class 
including  goods  other  than  those  in  which  he  actually  deals — to 
stop  another  from  getting  registered  for  part  of  that  class.  [They 
also  referred  to  Sebastian  on  Trade-Marks  (3).] 

Hemming,  in  reply  : — 

In  In  re  Brahy  &  Go's  Application  was  not  a  case  of  registra- 
tion for  a  whole  class ;  and  in  In  re  Jelley,  Son,  &  Jones'  Applica- 
tion the  order,  so  far  as  it  concerned  Class  5,  seems  to  have  been 
a  consent  order. 

If  sect.  3  is  to  be  restricted  in  the  manner  suggested,  the  result 
will  be  that  the  thing  to  which  the  Act  says  in  terms  a  man  shall 
have  the  exclusive  right  is  destroyed.  It  cannot  be  the  intention 
of  the  Act  that  because  the  proprietor  of  the  trade-mark  does 
not  at  the  time  of  registration  trade  in  all  the  goods  in  the  class 
for  which  he  is  registered,  his  title  to  the  trade-mark  is  destroyed 
in  respect  of  all  goods  not  comprised  in  the  business  in  which  he 
is  immediately  engaged.  I  submit  that,  as  the  man  extends  his 
business  to  other  goods  in  the  class,  so  his  trade-mark  should  be 
held  to  extend  to  those  goods  also. 

[Lindley,  L.J. : — Supposing  I  register  a  trade-mark,  though 
not  carrying  on  business  at  all:  what  are  my  rights  under 
sect.  3  ?] 

(1)  21  Ch.  D.  223.        (2)  51  L.  J.  (Ch.)  639,  n.        (3)  2nd  Ed.  p.  116. 
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C.  A.  That  question  has  not  yet  arisen.    The  Legislature  must  have 

1885       had  in  their  minds,  when  they  passed  the  Act,  a  man  already 
Edwards    trading  to  a  certain  extent,  with  the  possibility  of  his  extending 
his  trade. 

When  a  man  has  once  acquired  the  exclusive  right  under 


V. 

Dennis 


In 


TRADE-3JAEK. 


Edwards'  sect.  3,  the  jurisdiction  under  sect.  5  to  rectify  the  register  i$ 
gone  so  far  as  he  is  concerned,  because  cases  where  an  exclusive 
right  has  been  acquired  are  expressly  excepted  from  the  jurisdic- 
tion. Sect.  2  is  not  confined  to  the  business  actually  carried  on 
at  the  moment  of  registration  :  it  means  that  the  goodwill  and 
the  business  shall  not  be  severed  by  different  assignments :  that 
they  must  be  assigned  together :  that  there  shall  be  a  substantial 
goodwill;  and  that  the  trade-mark  may  extend  beyond  the 
particular  business,  though  not  beyond  the  limits  of  the  class. 
I  submit  that  sect.  4  puts  the  assignee  in  exactly  the  same  posi- 
tion as  the  assignor,  and  that  in  the  present  case  it  is  impossible 
to  interfere  with  the  registration,  having  regard  to  the  expira- 
tion of  the  five  years.  Any  other  construction  would  simply 
deprive  sect.  3  of  any  operation  at  all. 

1885.  Aug.  11.    Cotton,  L.J.  (after  stating  the  facts,  said) : — 

I  will  first  of  all  deal  with  the  action.  The  Plaintiff,  Mr.  Ed- 
wards, is  not  a  manufacturer  of  iron  wire,  but  of  galvanised  iron 
plates,  and  the  business  which  he  purchased  was  not  that  of  a  manu- 
facturer of  iron  wire.  The  question,  then,  is  whether  he  is  entitled 
to  any  relief.  Now,  although  he  does  not  carry  on  the  business 
of  making  and  selling  galvanised  wire,  he  rests  his  case  almost 
entirely  upon  the  Trade-marks  Registration  Act,  1875.  In  the 
first  place,  what  is  the  object  of  that  Act  ?  Speaking  generally, 
its  object  is,  not  to  give  new  rights,  but  to  place  restrictions  on 
the  bringing  of  actions  for  infringement  of  trade-marks  by  re- 
quiring that  a  trade-mark  shall  be  registered  before  any  action 
to  prevent  its  infringement  can  be  brought.  That  is  provided 
for  by  the  1st  section  of  the  Act  as  amended  by  the  subsequent 
Act  of  1876.  Another  object  of  the  Act  is  to  facilitate  evidence 
of  title  to  trade-marks  by  means  of  registration  ;  for  the  3rd  sec- 
tion of  the  Act  provides  that  registration  of  a  person  as  first 
proprietor  of  a  trade-mark  shall  be  prima  facie  evidence  of  his 
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right  to  the  exclusive  use  of  the  trade-mark,  and  that  five  years'  0.  A. 
registration  shall  be  conclusive  evidence  of  his  right  to  such  1S85 

exclusive  use.    Then  sect.  4  provides  that  a  subsequently  regis-  Edwards 

tered  proprietor  shall,  as  regards  his  title  to  the  trade-mark,  stand  jjennis. 
in  the  same  position  as  if  his  title  was  a  continuation  of  that  of  ~ 

1  In  re 

I  the  first  proprietor.    It  is  unnecessary  to  consider  what  would  Edwards' 

have  been  the  result  if  the  Defendant,  or  his  principals,  Messrs.   

Felten  &  Guilleaume,  had  taken  the  Plaintiff's  trade-mark  that  • 
was  on  the  register  and  used  it  in  connection  with  their  wire. 
No  doubt  the  intention  of  the  Act  is  to  give  a  right  to  what  is 
on  the  register  so  as  to  enable  a  person  who  has  been  registered 
for  five  years  as  the  proprietor  of  a  trade-mark  to  maintain  an 
action  against  any  other  person  taking  or  infringing  that  trade- 
mark :  but  when  the  alleged  infringement  consists  of  using,  not 
the  exact  thing  upon  the  register,  but  something  similar  to  it, 
the  Court  must,  in  considering  whether  there  has  been  an  in- 
fringement or  not,  proceed  upon  the  old  principle,  which  prevailed 
both  at  law  and  equity  before  the  Act,  that  a  man  is  not  to  pass 
off  his  goods  as  the  goods  of  another.  At  common  law  the  man 
thus  injured  might  obtain  damages,  and  in  equity  the  more 
effectual  protection  of  an  in  junction .! 

In  the  present  case  it  is  said  that  the  Defendant  is  passing  off 
his  goods  as  the  goods  of  the  Plaintiff.  Now  it  appears  that  the 
real  Defendants,  Messrs.  Felten  &  Guilleaume,  have  been  carrying 
on  business  for  many  years,  and  are  and  have  been  confining 
themselves  to  the  manufacture  and  sale  of  wire.  On  the  other 
and,  the  Plaintiff  is  and  has  been  selling  only  sheet  iron.  Can 
t  be  said  that  by  placing  this  label  or  mark  of  which  the  Plain- 
iff  complains  on  their  bundles  of  wire  the  Defendants  are  passing 
off  their  goods  as  those  of  the  Plaintiff,  when  the  Plaintiff  is  not 
selling  that  class  of  goods  at  all  ?  If  they  had  been  using  it  as 
a  trade-mark  upon  the  same  description  of  goods  as  those  manu- 
factured by  the  Plaintiff  that  might  have  led  people  to  believe 
;hat  those  goods  were  the  Plaintiff's  manufacture ;  but  when  we 
fad  that  the  goods  are  so  distinct  as  they  are  in  this  case,  I 
should  say,  as  a  judge  of  fact,  that  the  Defendants  are  not  doing 
mything  to  mislead  people  into  thinking  that  their  goods  are 
he  goods  of  the  Plaintiff.    In  my  opinion,  therefore,  Mr.  Justice 
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|  Dennis. 

In  re 
dwar; 
Teade-makk 

Cotton,  L.J 


C.  A.  Smith  was  wrong,  and  this  is  not  a  case  for  an  injunction.  Accord- 
1885  ingly,  the  appeal  in  the  action  must  be  allowed. 
Edwards  Then  comes  a  matter  which  requires  more  careful  consideration, 
for  the  question  is  as  to  the  construction  of  the  Act  of  1875. 
The  German  firm,  who  are  the  Defendant's  principals,  took  out  a 
Edwards'  summons  to  rectify  the  register  by  limiting  the  registration  of 
Edwards'  trade-mark,  the  application  being  made  under  the 
5th  section  of  the  Act,  which  is  in  the  following  terms  : — [His 
Lordship  read  the  section,  and  continued: — ]  Jsow  the  first 
objection  on  behalf  of  Mr.  Edwards  is  this.  The  trade-mark 
which  Mr.  Edivards  claims  the  exclusive  user  has  been  on  the 
register  since  1878 ;  that  is  to  say,  it  has  been  on  the  register 
for  more  than  five  years.  Accordingly,  Mr.  Edwards  says  that 
his  trade-mark  cannot  now  be  impeached,  and  he  relies  on  the 
3rd  and  4th  sections  of  the  Act.  The  3rd  section  contains  this 
provision :  <c  The  registration  of  a  person  as  first  proprietor  of  a 
trade-mark  shall  be  prima  facie  evidence  of  his  right  to  the 
exclusive  use  of  such  trade-mark,  and  shall,  after  the  expiration 
of  five  years  from  the  date  of  such  registration,  be  conclusive 
evidence  of  his  right  to  the  exclusive  use  of  such  trade-mark." 
Then  the  4th  section  continues  the  title  of  the  first  proprietor 
in  the  hands  of  a  subsequent  proprietor.  I  am  not  now  con- 
sidering how  far  the  fact  of  Mr.  Edwards  and  his  predecessor 
having  been  on  the  register  for  five  years  is  an  answer  to  this 
application,  though,  in  my  opinion,  it  is  not.  It  appears  to  me 
that  the  3rd  section  is  intended  to  afford  assistance  to  a  person 
who  is  bringing  an  action  against  another  person  of  passing  off 
his  goods  as  the  goods  of  the  person  who  brings  the  action.  In 
such  a  case,  if  the  Plaintiff  shews  that  he  has  been  on  the  register 
for  five  years,  that  dispenses  with  the  necessity  of  his  adducing 
evidence  of  exclusive  user  of  his  trade -mark.  But  the  3rd  section, 
is  no  bar  to  an  application  under  the  5th  section  for  rectification ; 
of  the  register,  and  in  the  case  of  such  an  application  the  Court  j 
is  bound  to  consider — as  the  Court  of  Appeal  held  in  In  re\ 
Palmer's  Application  (1) — whether  the  trade-mark  is  properly  on; 
the  register :  for,  although  it  may  have  been  on  for  five  years,, 
if  it  ought  not  to  have  been  on  at  all,  then  it  can  be  taken  off.; 

(1)  21  Ch.  D.  47. 
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So  that,  on  the  question  whether  a  trade-mark  is  properly  on  the  c.  A. 

register,  the  3rd  section  is  no  bar  to  an  application  to  rectify  1885 

the  register.  Ed^Ieds 

The  question,  then,  here  is  whether,  as  regards  this  trade-mark, 
Mr.  Edwards  is  entitled  as  proprietor  by  assignment  to  be  upon 


Dennis. 


the  register — a  different  question  to  that  which  we  should  have  Edwaeds* 
had  to  consider  if  the  original  proprietor  had  been  brought  Tbade-mabk- 
before  us.  The  question  is  how  far,  having  regard  to  the  Act,  a  CQtton»  L-J° 
mark  not  being  actually  used  in  connection  with  goods  can  be 
registered  as  a  trade-mark.  A  trade-mark  is  a  mark  used  in 
trade  to  distinguish  the  goods  of  the  person  who  uses  it ;  and  the 
[Act  appears  to  contemplate  a  user  of  the  particular  mark  con- 
temporaneously with,  if  not  before,  registration.  The  1st  section 
places  a  restriction  on  actions  being  brought  for  infringement  of 
trade-marks,  for  it  says  that  "  From  and  after  the  1st  day  of  July, 
1876,  a  person  shall  not  be  entitled  to  institute  any  proceeding 
to  prevent  the  infringement  of  any  trade-mark  as  defined  by 
this  Act  until  and  unless  such  trade-mark  is  registered  in  pur- 
suance of  this  Act."  The  person  with  whom  the  Act  is  dealing 
is  a  person  who  would  have  been  entitled  under  the  old  law  to 
bring  an  action  for  the  infringement  of  his  trade-mark,  that  is  to 
say,  a  trade-mark  actually  used  by  him.  The  1st  section  there- 
fore assumes  that  it  is  dealing  with  a  person  who  is  using  his 
trade-mark. 

The  2nd  section,  which  deals  with  the  assignment  of  a  trade- 
mark, says  that  "  a  trade-mark  must  be  registered  as  belonging 
jto  particular  goods,  or  classes  of  goods;  and  when  registered 
shall  be  assigned  and  transmitted  only  in  connexion  with  the 
goodwill  of  the  business  concerned  in  such  particular  goods  or 
classes  of  goods."  There  it  assumes  there  is  a  trader  using  the 
particular  mark.  There  are  other  sections  of  the  Act  also  assuming 
user ;  for  instance,  sects.  3  and  5  refer  to  the  five  years'  "  ex- 
clusive use  "  by  a  person  of  his  trade-mark :  they  assume  he  is 
ising  it.  There  are  many  parts  of  the  Act  as  to  which  it  will 
lave  to  be  decided  how  far  there  can  be  registration  of  a  trade- 
nark  which  is  never  used  in  trade.  Sect.  10,  which,  in  defining 
i  trade-mark,  says  that  for  the  purposes  of  the  Act  a  trade-mark 
£  consists  of  "  certain  essential  particulars,  does  not  mean  to 
nclude  a  trade-mark  which  is  never  used. 
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0.  A.  Now  what  was  done  in  the  present  case  ?  There  was  a  registra-i 
1885       tion  by  Mr.  Edivards  predecessors  in  title  for  Class  5,  "  unwroughti 

Edwards    an(l  partly-wrought  metals  used  in  manufacture."     That  wasll 

Dennis     registration  in  respect  of  all  goods  which  come  under  Class  5,  aj 
  class  which  includes  a  vast  number  of  things.    It  is  not  exhaus-  I 

Edwards'  tive  in  its  terms  :  it  only  gives  examples  of  the  articles  included! 
Trade-mark.  gayg  «glicj1  ag  »  jron  an(j  steei?  iron  rough,  iron  rails.) 

cotton,  l. j.  -ron  s]ieets?  and  so  forth.  The  registration  in  the  present  case| 
has  been  for  the  entirety  of  that  class.  In  my  opinion  that  is| 
wrong.  Even  if  a  trade-mark  can  be  registered  which  is  not  injl  A 
actual  use  it  ought  to  be  restricted  to  those  goods  in  connection}  j  1 
with  which  it  is  going  to  be  used.  In  my  opinion  it  is  not  thei  ' 
intention  of  the  Act  that  a  man  registering  a  trade-mark  for  the 
entire  class  and  yet  only  using  it  for  one  article  in  that  class,, 
can  claim  for  himself  the  exclusive  right  to  use  it  for  every 
article  in  the  class.  In  the  present  case  it  is  an  assignment  of  aj 
registered  trade-mark  under  which  Mr.  Edivarcls  claims ;  and; 
sect.  2  of  the  Act  says  that  a  trade-mark  when  registered  shall  bei 
assigned  only  in  connection  with  the  goodwill  of  "  the  busines 
concerned  in  "  the  particular  goods  or  classes  of  goods  to  whicl 
the  trade-mark  has  been  registered  as  belonging.  Can  a  mar 
claim  registration  for  all  the  articles  specified  in  the  class  wher 
the  business  he  is  engaged  in  comprises  only  one  specific  portioE 
of  the  articles  named  in  the  class  ?  I  am  of  opinion  he  cannot 
When  a  man  is  on  the  register  by  assignment  the  trade-mark  car 
only  be  assigned  in  connection  with  the  goodwill  of  the  business 
and  therefore  one  has  to  consider  what  the  goodwill  of  th(j 
business  here  was.  Now,  from  the  evidence  it  appears  thai 
Messrs.  Cromar,  Scott,  &  Co.  did  perhaps  sell  a  small  portior 
of  wire,  but  that  the  company  did  not ;  and  it  also  appear; 
that  Mr.  Edwards,  who  is  now  carrying  on  the  business  the  coni-i 
pany  carried  on,  does  not  either  manufacture  or  sell  iron  wire 
The  assignment  to  him  was  of  the  goodwill  of  the  business  o: 
manufacturing  galvanised  iron  sheets.  On  the  register  he  ii 
entered  as  being  entitled  by  assignment  to  the  trade-mark  be 
longing  to  all  goods  coming  under  the  head  of  "unwrought  ani 
partly-wrought  metals  used  in  manufacture,"  but  the  busines 
he  is  actually  concerned  in  is  that  of  the  manufacture  of  galvan 
ised  iron  sheets  only :  consequently  I  am  of  opinion  that  th 
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register  ought  to  be  rectified,  though  not  exactly  in  the  way  the      C.  A. 
Vice- Chancellor  has  directed,  because  that  would  lead  to  succes-  1885 
sive  applications  being  made  by  various  persons  to  further  cut  edwaeds 
down  the  registration.     The  Vice-Chancellor  allowed  the  re-  De^'nis 
gistration  to  stand  for  all  the  goods  in  Class  5  except  iron  wire  ;  - — 
but  1  think  the  proper  course  is  to  let  it  stand  for  un wrought  Edwards' 
and  partly-wrought  metals  consisting  of  galvanised  iron  sheeting.  Tbape'mabk- 
This  would  shew  what  are  the  goods  in  respect  of  which  he    Cotton>  L" J' 
claims  to  use  his  trade-mark. 

In  the  course  of  the  argument  it  was  asked,  what  is  to  be  done 
iif  a  man  extends  his  business  ?  We  have  not  to  deal  with  that 
question  now,  but  still  we  ought  to  notice  it.  In  my  opinion,  if 
a  man  wishes  to  extend  his  business  to  a  new  description  of  goods 
and  to  use  his  trade-mark  in  connection  with  the  goods,  he  ought 
to  register  it  in  respect  of  those  goods.  All  we  have  now  to  do  is 
to  construe  this  Act  of  Parliament ;  and  it  appears  to  me  that  it 
would  be  a  wrong  interpretation  of  the  Act  to  hold  that,  when 
registration  is  general  for  an  entire  class,  it  can  be  maintained 
for  that  class  by  a  man  who  is  assignee  of  a  business  in  only 
one  particular  description  of  goods  in  that  class. 

I  have  only  one  other  observation  to  make.  The  necessity  of 
registering  in  the  way  I  have  mentioned  is  apparent,  when  we 
consider  that,  when  there  has  been  registration  for  five  years,  the 
Act  does  give  the  man  who  has  had  a  trade-mark  on  the  register 
for  that  period  the  exclusive  right  to  use  it.  That  assumes  there 
must  have  been  during  that  time  an  actual  user  of  the  trade-mark  ; 
for  the  Act  cannot  surely  mean  that  the  man  can  claim  exclusive 
user  of  his  trade-mark  when  in  fact  he  has  never  used  it  at  all. 
iAlthough  we  have  not  to  decide  that  question  now,  still  it  does, 
in  my  opinion,  shew  the  necessity  that  power  should  be  vested  in 
the  Court  of  dealing  with  a  trade-mark  that  is  on  the  register, 
j  The  Vice-Chancellor's  order  on  the  summons  must  be  varied 
jin  the  way  I  have  mentioned,  and  Mr.  Edivards  must  pay  the 
costs  of  this  appeal. 

Lindley,  L  J. : — 

This  case  gives  rise  to  questions  of  considerable  importance 
upon  the  construction  of  the  Trade-marks  'Registration  Act,  1875. 
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C.  A.      The  point  which  it  is  necessary  for  us  to  decide  is,  what  was  the 
1885       right  which  Mr.  Edwards  acquired  on  the  13th  of  September, 
Edwaeds    1883  ?    At  that  time  he  was,  and  his  predecessors  in  title  had 
Dennis     heen,  carrying  on  business  as  sheet  iron  manufacturers.  Looking 
at  the  evidence,  I  think  I  am  right  in  saying  that  at  that  time 
Edwaeds'   there  was  nothing  to  which  this  trade-mark  applied  except  the 
business  which  Edwards  was  then  carrying  on,  and  which  he  had  j 
derived  from  his  predecessors ;  and  that  when  his  predecessors 
registered  this  trade-mark  they  were  carrying  on  business  as  j 
galvanised  sheet  iron  manufacturers  and  were  using  this  trade-  jj 
mark  in  connection  with  this  business,  and  no  other.    Under  the 
Act  of  1875  they  registered  the  trade-mark  in  respect  of  Class  5 
headed — "  Un wrought  and  partly-wrought  metals  used  in  manu- 
facture " ;  and  when  we  turn  to  Class  5  we  find  it  gives  examples 
of  the  articles  falling  under  that  head.    Mr.  Edwards'  prede- 
cessors having  thus  registered  in  this  general  form,  he,  upon 
purchasing  and  taking  an  assignment  of  the  goodwill  of  their 
business  and  their  trade-mark,  was  duly  registered  as  the  pro- 
prietor of  the  trade-mark.    The  first  question  is,  What  right  did 
Mr.  Edwards  acquire  by  his  assignment  and  subsequent  registra- 
tion ?    It  is  said  that  under  the  Act  of  1875  he  acquired  the 
exclusive  right  to  use  the  trade-mark  in  connection  with  all  the 
goods  named  in  Class  5 ;  and  the  argument  is  put  as  high  as 
this — that  the  Act  gives  him  either  the  right  to  damages  or  the  j 
right  to  an  injunction  against  any  rival  manufacturer  who  chooses 
to  use  this  trade-mark  in  connection  with  goods  which  Mr.  Edwards 
himself  does  not  manufacture.    Pushed  to  an  extreme  the  argu- 
ment means  this — that  a  man  having  no  business  at  all  by  simply 
registering  a  trade-mark  acquires  the  exclusive  right  to  use  it. 


That  construction  of  the  Act  seems  so  irrational  that  I  cannot! 


adopt  it.  A  trade-mark  has  no  sense  except  in  connection  with 
trade.  When  therefore  Mr.  Edwards  got  himself  registered  as 
proprietor  of  this  trade-mark,  it  is  perfectly  preposterous  to  say 
that  he  thereby  acquired*  any  right  to  bring  an  action  against  a 
person,  say  a  goldsmith,  who  may  manufacture  goods  of  a  kind 
entirely  distinct  from  that  which  he  himself  manufactures.  The 
argument  is  based  upon  the  expression  in  the  2nd  section  of  the 
Act  that  "a  trade-mark  must  be  registered  as  belonging  to 
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particular  goods,  or  classes  of  goods."    No  doubt  the  Act  is  so      C.  A. 
expressed  ;  but  does  it  mean  that  there  is  to  be  registration  irre-  1885 
spective  of  the  fact  as  to  whether  the  person  registering  manu-  edwaeds 
factures  any  goods  or  not  ?    In  my  opinion  it  is  perfectly  pEnnis 
ridiculous  to  suppose  it  means  that  a  trade-mark  is  to  be  regis 
terecl  as  belonging  to  goods  which  the  man  does  not  manufacture  Edwaeds 
at  all.    It  must  mean  that  the  mark  is  to  be  registered,  not  in 
connection  with  nothing,  but  in  connection  with  the  particular 
trade  in  respect  of  which  he  desires  to  use  it. 

Another  observation  to  be  made  is  this.  A  construction  has 
been  attempted  to  be  put  upon  the  Act  to  the  effect  that  the 
assignee  of  a  trade-mark  registered  in  respect  of  an  entire  class 
is  entitled  to  the  exclusive  use  of  it  in  connection  with  any 
article  included  in  that  class,  whether  the  assignee's  business 
extends  to  that  article  or  not.  But  the  assignee  must  be  in  the 
same  position  as  the  assignor :  he  cannot  be  in  any  better  posi- 
tion ;  therefore  it  is  perfectly  plain  that  it  is  his  own  right  under 
the  Act  which  the  assignor  assigns.  Having  regard  to  the  object 
and  meaning  of  the  Act,  the  registration  of  trade-marks  is  sense- 
less except  in  connection  with  the  trade  of  the  person  registering. 
Now  looking  at  Mr.  Eclivarcls  action,  which  is  based  on  registra- 
tion and  seeks  an  injunction  and  damages,  it  appears  to  me  that 
he  is  not  entitled  either  to  an  injunction  or  to  even  nominal 
damages ;  and  accordingly,  so  far  as  that  action  goes,  the  appeal 
must  be  allowed  and  judgment  must  be  entered  for  the  Defendant. 

Next  with  regard  to  the  rectification  of  the  register.   The  ques- 
tion we  have  to  consider  is  this  :  Is  there  any  ground  for  rectify- 
ing the  register  ?  In  my  opinion  the  existing  registration  has  no 
application  to  a  class  of  goods  in  which  Mr.  Edtvards  carries  on 
I  no  business  whatever.    Surely  an  iron  manufacturer  could  not 
!  obtain  a  restriction  of  registration  against,  for  instance,  a  gold 
i  manufacturer. 

Then  with  regard  to  the  five  years'  registration.    When  we 
i  come  to  look  at  sects.  3  and  5  it  is  clear  that  they  do  not  depend 
'  upon  one  another,  sect.  5  not  being  consequent  on  sect.  3.  The 
meaning  of  the  sections  is  this  :  when  a  man  brings  an  action  for 
infringement,  if  he  has  been  on  the  register  for  five  years,  sect.  3 
is  conclusive  as  to  his  right  to  bring  the  action,  and  in  that 
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C.  A.      particular  action  such  registration  is  conclusive  evidence  of  his 
1885       right  to  the  exclusive  user  of  his  trade-mark  ;  but,  having  regard 
Edwards    to  sect.  5,  it  appears  to  me  that  the  register  can  he  rectified  in 
Dennis     respect  of  that  trade-mark,  notwithstanding  the  five  years'  regis- 
- —       tration,  if  proper  proceedings  are  taken  for  that  purpose.  The 
Edwards'    Act  cannot  mean  that  a  man  whose  trade-mark  ought  to  have 
been  restricted  to  a  particular  trade  acquires  the  exclusive  use 
of  it  in  all  trades  because  he  happens  to  have  been  on  the  re- 
gister for  five  years.    In  my  opinion  the  true  construction  of  the 
Act  is  that  the  register  can  be  rectified,  even  after  the  five  years, 
in  a  proper  case.    ISTow  the  Yice-Chancellor  was  also  of  opinion 
that  the  register  could  and  ought  to  be  rectified,  and  he  accord- 
ingly ordered  it  to  be  rectified  by  limiting  the  registration  to 
articles  in  Class  5  other  than  steel  and  iron  wire.    I  think  that 
in  substance  he  was  right  but  that  the  form  of  the  order  is  not 
quite  right.    The  registration  should  be  confined  to  the  business 
which  Mr.  Edivards  bought,  namely,  the  manufacture  of  galvan- 
ised iron  sheets. 

Fry,  L.  J.  :— 

I  propose  to  confine  myself  to  only  a  few  observations. 
In  the  first  place,  as  regards  the  action,  it  appears  to  me  that, 
assuming  the  Plaintiffs  title  under  the  Act,  he  is  bound  to  shew, 
either  that  the  Defendant  has  taken  the  whole  or  a  substantial  part 
of  his  trade-mark,  or  that  the  Defendant  has  used  his,  the  Plain- 
tiff's, trade-mark  in  such  a  manner  as  to  lead  the  public  to  believe 
that  his,  the  Defendant's,  goods  are  the  Plaintiff's.  In  my  opinion 
the  Plaintiff  has  failed  to  do  either.  He  does  not  shew  that  his 
trade-mark  has  been  taken  by  the  Defendant,  or  that  the  Defen- 
dant has  sold  any  goods  in  such  a  manner  as  to  lead  a  person  to 
believe  they  are  the  goods  of  the  Plaintiff.  When  one  sees  that 
the  Plaintiff  deals  only  in  iron  sheets,  and  the  Defendant  exclu- 
sively in  iron  wire,  it  is  impossible  that  the  public  could  be  led 
into  any  mistake.  I  am  of  opinion,  therefore,  that  the  action 
must  be  dismissed  with  costs. 

Then,  upon  the  summons,  two  questions  arise.  The  first  is 
whether  the  summons  can  be  heard  under  the  5th  section  of  the 
Act,  having  regard  to  the  3rd  section,  which  gives  a  person  who 
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has  been  on  the  register  for  five  years  the  right  to  the  exclusive      0.  A. 
use  of  his  trade-mark.    It  appears  to  me  that  the  5th  section  is  1885 
independent  of  the  3rd,  and  that  the  title  acquired  under  the  Edwards 
3rd  section  is  no  bar  to  an  application  being  made  under  the  dEn'nis. 
5th  section  to  rectify  the  register.    Although,  under  the  3rd  — - 
section,  five  years'  registration  is  made  conclusive  evidence  of  Edwards' 

title,  under  the  5th  section  the  registration  can  be  amended  when   

circumstances  require  it.  Assuming,  then,  that  the  Court  has  Fiy>  L"L 
jurisdiction,  the  question  is,  Ought  the  register  in  this  case  to  be 
amended  ?  Now,  I  share  the  doubt  expressed  by  Lord  Justice 
Cotton — namely,  whether  a  man  can  claim  the  exclusive  use  of  a 
trade-mark  unless  it  is  a  trade-mark  actually  used  as  such  at  the 
time  of  registration.  I  entertain  that  doubt  because  the  1st  and 
2nd  sections  of  the  Act  appear  to  me  to  imply  the  pre-existence, 
before  registration,  of  the  trade-mark  and  also  of  the  business 
concerned  in  the  goods  in  respect  of  which  the  trade-mark  is 
used.  However,  that  is  not  the  question  now  before  us,  and 
therefore  I  will  not  go  beyond  expressing  a  doubt  upon  the 
point :  but  I  do  express  my  opinion  that,  under  the  2nd  section, 
no  trade-mark  can  be  assigned  except  in  connection  with  the 
goodwill  of  the  business  in  which  it  has  been  used,  which  busi- 
ness must  be  co-extensive  with  the  goods  or  classes  of  goods  in 
respect  of  which  the  trade-mark  is  registered.  The  result,  there- 
fore, is  that,  if  a  person  registers  a  trade-mark  in  respect  of  goods 
in  which  he  carries  on  no  business,  he  does  so  at  his  peril,  and  an 
assignee  has  no  exclusive  right  to  a  trade-mark  unless  the 
assignment  is  of  a  business  co-extensive  with  the  trade-mark  as 
registered. 

Now,  in  the  present  case,  Mr.  Edwards  claims  that  under  his 
issignment  he  became  entitled  to  the  exclusive  use  of  the  trade- 
nark  in  respect  of  the  entire  class  of  goods  falling  under  the  head 
)f  "  un wrought  and  partly  wrought  metals  used  in  manufacture," 
jvhereas  the  goodwill  assigned  was  only  that  of  the  business  of 
nanufacturing  galvanised  iron  sheets.  Consequently,  the  assign- 
ment did  not  extend  to  the  entire  class,  and  Mr.  Edwards'  con- 
ention  cannot,  therefore,  be  sustained. 

Upon  the  summons,  therefore,  there  must  be  an  order  to  rectify 
he  register  by  restricting  Mr.  Edwards'  trade-mark  to  galvanised 
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0.  A.      iron  sheets,  and  the  Vice-Chancellor's  order  must  be  varied  to 
1885       that  extent. 
Edwakds       The  costs  of  the  appeal  from  that  order  must  be  paid  by 
Dennis      -^r*  Edwards. 

Edwards'  Solicitors  :  Byrne  &  Lucas,  agents  for  Whitley,  Maddoch,  &  Co., 
Trade-Mark.  Liverpool ;  Van  Sandau,  Gumming,  &  Co. 

G.  I.  F.  C. 


In  re  MANNING. 

Bankruptcy — Receiving  Order — Attachment — Arrest  of  Debtor  behueen  Date  and 
signing  of  Order — Bankruptcy  Act,  1883,  s.  9 — Bankruptcy  Rules,  1883, 
r.  153 ;  Appendix,  Forms  29  and  30. 

Having  regard  to  the  terms  of  sect.  9  of  the  Bankruptcy  Act,  1883,  as  to 
the  effect  of  a  receiving  order  in  protecting  a  debtor  from  arrest,  the  order 
must  be  deemed  to  have  been  "  made  "  on  the  day  it  was  pronounced,  and 
therefore  as  protecting  the  debtor  as  from  that  day. 

Therefore,  where  a  debtor  had  been  arrested  under  an  order  of  the  Chan- 
cery Division  made  after  the  date  of  a  receiving  order  pronounced  before, 
but  not  drawn  up  and  signed  by  the  Kegistrar  (Bankruptcy  Kules,  1883, 
r.  153,  Appendix,  Forms  29  and  30)  until  after  the  arrest,  he  was  ordered 
to  be  discharged,  notwithstanding  that  he  had  by  his  counsel  submitted  to 
the  order  of  attachment. 

Order  of  Kay,  J.,  affirmed. 

Me.  WILLIAM  THOMAS  MANNING,  solicitor,  had  acted  as 
parliamentary  agent  for  the  Driffield  Water  Company  in  obtaining 
the  passing  of  iheDriffield  Water  Act,  1882,  and  in  that  capacity  had  j 
received  various  sums  of  money,  amounting  to  £2950,  on  account  j 
of  costs.  On  the  4th  of  July,  1884,  an  order  was  made  by  consent! 
for  the  delivery  to  the  company  by  Mr.  Manning  of  his  bill  for? 
taxation,  and  for  the  payment  by  either  party  of  what  should  be 
certified  to  be  due  to  the  other  on  such  taxation.  In  pursuance! 
of  that  order  Mr.  Manning  delivered  his  bill,  which  was  even- 
tually taxed,  the  Taxing  Master's  certificate  shewing  a  balance1 
of  £1138  16s.  Id.  to  be  due  from  him  to  the  company. 

Mr.  Manning  having  failed  to  pay  this  balance  in  compliance 
with  the  said  order,  on  the  18th  of  June,  1885,  an  order  wasj 
made  upon  motion  on  behalf  of  the  company,  whereby,  after 
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reciting  that  Mr.  Manning  had  made  default  in  payment  as      C.  A. 
directed  by  the  order  of  the  4th  of  July,  "  and  that  such  default  1885 
was  a  default  made  by  him  as  a  solicitor  in  his  character  of  an  *£^e 
officer  of  the  Court,  making  the  order  within  the  meaning  of  the  Manning. 
Debtors  Act,  1869,  and  the  said  W.  T.  Manning  by  his  counsel 
submitting  to  the  present  order  "  and  admitting  the  amount  due 
under  the  previous  order,  it  was  ordered  that  the  company  should 
be  at  liberty  to  issue  an  attachment  against  Mr.  Manning  for  his 
contempt  in  not  having  paid  the  amount.    On  this  order  being 
obtained  it  was  arranged  that  it  should  not  be  drawn  up  if  £250 
was  paid  within  a  week  and  security  given  for  the  balance. 
Mr.  Manning,  however,  failed  to  comply  with  these  terms,  and 
the  order  was,  after  the  expiration  of  a  week,  drawn  up,  a  writ  of 
ittachment  was  issued,  and  on  the  23rd  of  July,  1885,  Mr.  Manning 
Was  arrested.    Previous  to  the  order  of  18th  of  June  a  receiving 
Drder  in  bankruptcy  had  been  made  against  Mr.  Manning  by 
|Mr.  Kegistrar  Hazlitt,  such  order  being  "  dated  2nd  May,  1885," 
though  it  was  not  expressed  to  be  "  signed  "  by  the  Eegistrar 
intil  the  "  24th  July,"  the  day  after  Mr.  Manning's  arrest.  On 
he  27th  of  July  Mr.  Justice  Kay  made  an  order  for  Mr.  Manning's 
ischarge,  on  the  ground  that  a  receiving  order  had  been  "  made  " 
gainst  him  prior  to  his  arrest,  the  learned  Judge  considering 
hat,  having  regard  to  the  terms  of  sect.  9  (1)  of  the  Bankruptcy 
ict,  1883,  he  had  no  alternative  but  to  order  the  prisoner's 
elease. 

The  company  now  moved  to  discharge  this  order  of  the  27th  of 
uly. 

F.  G.  Willis,  for  the  company : — 

In  the  first  place,  the  order  for  attachment  was  made  with 
tanning's  consent,  although  he  knew  that  the  receiving  order 

i  (1)  Sect.  9  is,  so  far  as  is  material,  of  any  debt  provable  in  bankruptcy 

I  follows  : —  shall  have  any  remedy  against  the 

"  On  the  making  of  a  receiving  order  property  or  person  of  the  debtor  in 

i  official  receiver  shall  be  thereby  respect  of  the  debt,  or  shall  commence 

instituted  receiver  of  the  property  of  any  action  or  other  legal  proceedings 

le  debtor,  and  thereafter,  except  as  unless  with  the  leave  of  the  Court  and 

rected  by  this  Act,  no  creditor  to  on  such  terms  as  the  Court  may 

nom  the  debtor  is  indebted  in  respect  impose." 

2  L  2  1 
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C.  A.  had  been  made.  He  cannot,  therefore,  now  say  that  the  order 
1885  for  attachment  was  nugatory.  He  should  have  raised  the  point 
ln  re  when  the  order  was  asked  for.  Secondly,  assuming  that  a  debtor,, 
on  a  receiving  order  being  made,  is  entitled  under  sect.  9  of  the 
Bankruptcy  Act,  1883,  to  protection  from  arrest,  that  protection 
does  not  arise  until  the  receiving  order  has  been  perfected  by 
being  signed  and  gazetted :  sect.  13 ;  Bankruptcy  Kules,  1883 
r.  153  ;  Appendix,  Forms  28,  29,  30,  127. 

[Lindley,  L.J. : — The  Act  does  not  say  the  order  shall  be- 
signed.] 

Forms  29  and  30  prescribed  by  rule  153  as  the  proper  forms  of 
a  receiving  order  say  so. 

[Cotton,  L.J. : — Does  not  a  receiving  order  when  "  made, 
that  is,  "  pronounced,"  have  the  same  effect  as  an  order  "  made 
in  either  the  Queen's  Bench  or  the  Chancery  Division  ?] 

A  receiving  order  of  the  Bankruptcy  Court  is  different  from  an 
order  of  any  other  Court.  Something  more  has  to  be  done  than 
the  making  of  the  order  by  the  Kegistrar  before  it  can  be  carried 
into  effect.  Various  sections  of  the  Act,  such  as  sects.  20,  24,  26, 
and  70,  shew  the  proceedings  consequent  on  a  receiving  order. 
If  the  debtor  desires  the  protection  of  a  receiving  order  he  must 
use  due  diligence  to  have  it  drawn  up. 

[Cotton,  L.J. : — I  do  not  see  how  we  can  get  over  the  words  of 
the  9th  section.  If  we  had  any  discretion  in  the  matter,  it  migh 
be  another  thing.] 

The  receiving  order  cannot  affect  the  debtor  until  it  is  signed 
by  the  Eegistrar  according  to  the  Forms  and  notice  of  it  is  given 
to  the  official  receiver  and  the  Board  of  Trade :  rule  153.  "  There 
after  "  in  sect.  9  means  after  the  official  receiver  has  been  consti- 
tuted. He  is  not  invested  with  full  powers,  and  cannot  take 
possession  of  the  debtor's  property  until  he  gets  his  order,  just 
as  a  sheriff's  officer  cannot  take  possession  until  he  has  his 
warrant :  the  receiving  order  is,  in  fact,  the  official  receiver's 
warrant. 


H.  B.  Buckley,  for  Mr.  Manning : — 

[Cotton,  L.J. : — We  will  not  trouble  you  upon  the  constructor 
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<of  sect.  9 ;  but  what  do  you  say  as  to  the  order  for  attachment 
having  been  made  with  Mr.  Manning's  consent  ?] 

It  was  not  a  "  consent  order  "  at  all.  The  case  was  simply 
this :  Mr.  Manning  did  not  desire  to  have  the  matter  gone  into 
and  discussed  in  open  Court,  and  therefore  by  his  counsel 
submitted  "  to  the  order  being  made.  As  to  the  argument 
that  it  is  too  late  to  raise  the  question  as  to  the  efficacy  of  the 
order  for  attachment,  it  was  not  necessary  for  the  debtor  to  raise 
it  until  the  party  who  obtained  the  order  came  to  enforce  it. 

Willis,  in  reply. 

'Cotton,  L.J. : — 

There  are  two  points  here,  and  I  will  take  the  more  important 
•one  first.  It  is  said  that  Mr.  Manning  is  not  entitled  to  the  pro- 
tection given  him  by  sect.  9  of  the  Bankruptcy  Act,  1883,  because 
at  the  time  he  was  attached  the  receiving  order  had  not  been 
signed.  The  order  had  been  pronounced  by  the  Kegistrar  on  the 
|  2nd  of  May,  but,  for  some  reason,  it  was  not  signed  by  him  until 
the  24th  of  July,  after  Mr.  Manning  had  been  arrested,  and  there- 
fore it  is  said  he  was  not  entitled  to  be  protected.  That  simply 
depends  upon  the  construction  to  be  put  on  sect.  9.  Now,  that 
section  gives  the  Court  no  discretion  in  the  matter,  and  we  must 
simply  give  effect  to  the  Act  of  Parliament  as  expressed.  If  the 
Act  is  so  drawn  that  it  does  not  say  that  certain  things  are  to  be 
done  which  ought  to  be  done,  then  the  Legislature  must  amend 
their  Act,  and  not  throw  it  upon  the  Judges  to  place  a  construction 
upon  it  which  the  words  will  not  bear.  The  terms  of  sect.  9  are 
plain.  [His  Lordship  read  the  section,  and  continued : — ]  This 
section  puts  no  discretion  at  all  in  the  hands  of  the  Court,  save 
where  the  debtor  is  entitled  to  protection  ;  so  that  all  we  have  to 
do  is  to  say  what  the  word  "  thereafter  "  means.  In  my  opinion  it 
means  "  after  the  making  of  the  receiving  order."  Although,  in 
one  sense,  the  document,  which  in  the  present  case  is  the  evidence 
of  the  order  pronounced,  was  not  perfected  until  the  24th  of  July, 
yet  the  receiving  order  pronounced  by  the  Kegistrar  was  as  a  matter 
of  fact  made  on  the  2nd  of  May.  The  "  order  "  within  the  mean- 
ing of  this  section  must  be  considered  as  having  been  made  at 
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C.  A.      the  time  it  was  pronounced  by  the  Begistrar,  that  is  to  say,  on  the 
1885       2nd  of  May.    It  may  be  there  were  irregularities,  and  what  ought 
ln  re      to  have  been  done  has  not  been  done ;  but  that  does  not  enable 
Manning.   ug  ^  (jepart  from  the  clear  words  of  the  Act,  which  says  that  after 
cotton,  l.j.    a  receiving  order  has  been  made  no  creditor  shall  have  any  remedy 
against  the  property  or  person  of  the  debtor.    Here  at  the  time 
the  debtor  was  attached  there  was  a  receiving  order  against  him ; 
how  then  can  we  say,  looking  at  the  words  of  the  Act,  that 
Mr.  Justice  Kay  was  wrong  in  discharging  him  ? 

The  only  other  point  to  consider  is  whether,  after  an  order  of 
attachment  has  been  made  against  a  man  by  his  consent,  he  can 
object  to  the  process  being  issued  under  that  order.  Now  here 
the  order  of  attachment  was  made  on  Mr.  Manning  "by  his 
counsel  submitting"  to  it.  That  was  an  improper  course  for 
him  to  take  if  he  meant  to  raise  the  present  question,  but  we 
cannot  say,  having  regard  to  the  terms  of  the  Act,  that  he  is  not 
entitled  to  raise  that  question  now.  I  am,  therefore,  of  opinion 
that  Mr.  Justice  Kay  was  right,  but  in  consequence  of  what  was 
done  we  give  Mr.  Manning  no  costs  of  this  appeal. 

Lindley,  L.J. : — 

In  my  opinion  the  receiving  order  was  made  when  it  was  made, 
though  it  was  not  put  into  shape  and  signed  until  some  time 
afterwards.  The  section  is  express.  The  order  having  been  made, 
there  were  no  legal  means  of  putting  Mr.  Manning  in  prison.  He 
has,  no  doubt,  embarrassed  the  case  by  submitting  to  the  order  oil 
attachment ;  but,  putting  that  as  high  as  it  can  be  put,  the  Coi 
has  no  power  at  all  in  such  a  case  as  this  to  send  a  man  to  gaol, 
even  if  he  is  willing  to  go.  In  my  opinion,  therefore,  the  appeal 
must  be  dismissed,  but  without  costs. 

Solicitors :  Nelson  &  Son  ;  Lawrance,  Baker,  &  Waldron. 

G.  I.  F.  C. 


VOL.  XXX.] 


CHANCEEY  DIVISION. 


485 


In  re  AINSLIE. 
SWINBURN  v.  AINSLIE. 

[1884   A.  504.] 

Windfalls — Larch  Trees — Beal  and  Personal  Estate — Tenant  for  Life. 

A  testator  devised  estates  upon  which  there  were  plantations  of  larch 
trees.  At  the  time  of  his  death  a  great  number  of  the  larch  trees  had  been 
more  or  less  blown  down  by  extraordinary  gales. 

It  was  held  by  Pearson,  J.,  that  as  between  the  devisees  and  the  execu- 
tors of  the  testator  the  trees  which  had  been  blown  down  to  such  an  extent 
that  they  could  not  grow  as  trees  usually  grow  were  severed  and  belonged 
to  the  executors,  and  that  the  trees  which  were  merely  lifted  but  would 
have  to  be  cut  for  the  proper  cultivation  of  the  plantations  belonged  to  the 
devisees : — 

But,  held,  by  the  Court  of  Appeal,  in  allowing  an  appeal,  that,  having 
regard  to  the  maxim  "  quicquid  plantatur  solo,  solo  cedit,"  the  principle 
applicable  was  that  if  a  tree  was  attached  to  the  soil  it  was  real  estate,  and 
if  severed,  personalty ;  that  the  life  and  manner  of  growth  of  any  particular 
tree  was  no  test  of  its  attachment  to  the  soil,  and  that  the  degree  of  attach- 
ment or  severance  was  a  question  of  fact  in  the  case  of  each  particular  tree. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Pearson. 

The  facts  of  the  case,  which  are  fully  stated  in  the  report  of  the 
hearing  in  the  Court  below  (1)  were  shortly  as  follows : — 

Mr.  Montague  Ainslie,  who  was  owner  in  fee  of  certain  estates 
upon  which  there  were  large  plantations  of  larch  trees,  by  his 
will  devised  those  estates  in  settlement.  After  the  date  of  his 
will,  and  very  shortly  before  his  death,  a  great  number  of  the 
larch  trees  were  more  or  less  blown  down  by  extraordinary  gales, 
and  the  question  arose  between  Mr.  Ainslie  s  executors  and  the 
devisees  under  the  will  whether  the  trees  so  blown  down  belonged 
to  the  executors  as  personal  estate  of  the  testator,  or  whether  they 
passed  as  part  of  the  inheritance  to  the  devisees. 

Upon  a  summons  taken  out  by  one  of  the  executors  to  deter- 
mine this  question,  it  was  held  by  Mr.  Justice  Pearson  that  the 
trees  which  had  been  blown  down  to  such  an  extent  that  they 
could  not  grow  as  trees  usually  grow  were  severed  and  belonged 

(1)  28  Ch.  D.  89. 
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to  the  executors,  and  that  the  trees  which  were  simply  lifted,  but 
would  have  to  be  cut  for  the  proper  cultivation  of  the  plantations, 
belonged  to  the  tenant  for  life  under  the  will. 
The  tenant  for  life  appealed. 

Cozens-Hardy,  Q.C.,  and  Pauli,  for  the  Appellant : — 

Only  such  trees  as  are  actually  severed  from  the  inheritance 
can  belong  to  the  executors,  and  the  consideration  whether  any 
particular  trees  can  or  cannot  continue  to  grow  in  the  position  in 
which  the  gales  have  left  them  supplies  no  true  test  in  answering 
the  question  whether  such  trees  are  realty  or  personalty. 

Cookson,  Q.C.,  and  Ribton,  for  the  executors  : — 

The  death  of  the  testator  in  this  case  followed  so  soon  after  the 
gale  that  he  had  no  opportunity  of  indicating  what  his  intentions 
were  with  reference  to  these  blown  down  trees.  The  case  is  in 
some  respects  a  new  one,  and  the  principle  to  be  applied  to  it  is 
that  of  the  maxim  "  quicquid  plantatur  solo,  solo  cedit "  :  Went- 
worth  on  Executors  (1).  The  other  side  ask  the  Court  to  say  that 
absolute  and  complete  severance  is  necessary,  and  that  even  if 
a  tree  is  entirely  prostrate,  in  case  there  is  a  sucker  or  filament 
by  which  there  is  adhesion  to  the  soil  the  tree  is  attached  to  the 
inheritance.  But,  as  the  Court  knows,  larch  trees  have  no  tap 
roots ;  they  spread  their  roots  laterally,  so  that  when  blown  down 
there  is  seen  a  flat  mass  which  forms  the  root,  usually  with  earth 
clinging  to  it,  and  usually  also  with  some  filaments  in  the  earth 
on  the  under  side.  So  that  the  question  really  is,  whether  or 
not  there  has  been  such  a  severance  that  the  thing  is  more  a 
chattel  than  a  tree.  The  proper  direction,  therefore,  is  that  the 
tree  must  to  all  intents  and  purposes  be  absolutely  severed  from 
the  soil,  which  is  the  effect  of  the  decision  of  the  Court  below. 


Lokd  Halsbuky,  L.C.  (without  calling  for  a  reply) : — 

I  am  of  opinion  that  the  judgment  of  the  learned  Judge  in  the 
Court  below  cannot  be  supported.  The  broad  proposition  is  this— 
and  it  presents  itself  in  this  case  in  the  most  naked  form — that 

(1)  14th  Ed.  p.  145. 
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if  the  trees  in  question  are  attached  to  and  form  part  of  the  soil,      C.  A. 
they  are  realty ;  if  they  are  severed  from  the  soil  they  are  per-  1885 
sonalty.  I  for  my  own  part  am  unable  to  frame  words  which  will      jn  re 
express  this  proposition  more  clearly  than  the  familiar  maxim,  AlNSLIE- 
"  quicquid  plantatur  solo,  solo  cedit."    The  degree  and  extent  to  v. 
which  a  tree  may  form  part  of  the  soil  by  reason  of  the  attach-  AmSLIE- 
ment  of  its  roots,  is  in  every  case  a  question  of  fact ;  and  in  what  Lold  2.cfbury 
I  am  about  to  say  I  am  not  in  the  least  endeavouring  to  lay  down 
a  principle.    But  as  an  illustration  I  may  say  that  if  a  tree  is  so 
fixed  to  the  ground  that  it  would  be  necessary  to  apply  some  new 
force  in  order  to  remove  it  from  the  ground,  then  it  would  be 
attached  to  the  soil.  If  the  roots  were  broken  in  the  soil,  so  that 
the  tree  and  its  roots  were  in  truth  and  in  fact  severed  from  each 
other,  then,  although  some  of  the  broken  parts  of  the  tree  might 
still  remain  covered  with  earth,  I  should  say  that  it  would  be  in 
truth  and  in  fact  severed,  although  to  the  casual  observer  it  would 
seem  to  have  some  of  the  roots  in  the  ground.  It  is  substantially 
understood  what  the  roots  of  a  tree  are ;  but  of  course  the  word 
"  root "  might  be  refined  upon  until  every  minute  filament  that 
grows  from  the  tree  to  the  ground  might  be  considered  a  root. 
Were  I  sitting  as  a  judge  of  fact  I  should  say  that  if  the  only 
connection  between  the  soil  and  a  tree  was  some  minute  filament, 
then  that  such  tree  was  not  fixed  to  the  soil  at  all.    But  beyond 
that  I  decline  to  attempt  to  draw  the  intermediate  line  that 
Mr.  Coohson  invited  us  to  draw  between  something  that  is  not 
fixed  to  the  soil  and  something  that  looks  like  it,  and  which  may 
one  of  these  days  become  fixed  to  the  soil.    The  broad  proposi- 
tion is  that  if  the  tree  is  severed,  it  belongs  to  the  executors,  but 
if  it  is  not  severed  it  belongs  to  the  inheritance.    That  is  the 
only  direction  that  I  will  acquiesce  in  giving. 

Now  with  respect  to  the  direction  of  the  learned  Judge  below 
upon  this  point,  I  am  wholly  unable  to  take  it  even  as  a  criterion. 
A  tree  may  grow  in  a  way  that  trees  do  not  ordinarily  grow,  and 
yet  be  as  firmly  fixed  in  the  soil  as  ever  it  was  in  the  course  of 
its  tree  life.  Again,  a  tree  may  be  absolutely  dead  and  yet 
undoubtedly  form  part  of  the  soil.  So  the  question  of  the  life  of 
the  tree  seems  immaterial.    The  question,  and  the  only  question, 
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put  in  the  baldest  and  broadest  form  is,  whether  or  not  the  tree 
is  affixed  to  the  soil.  If  it  is,  it  is  realty,  but  if  it  is  severed, 
it  is  personalty. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.  The  learned  Judge  in  the  Court 
below  sought  to  lay  down  the  principle  on  which  the  question  in 
this  case  was  to  be  decided,  by  saying  that  the  trees  which  were 
in  consequence  of  these  gales  in  such  a  position  that  they  could 
not  grow  as  trees  naturally  would  grow  were  personalty.  In  my 
opinion  that  is  a  wrong  principle  and  a  wrong  test.  The  ques- 
tion is,  not  whether  a  particular  tree  can  grow  as  a  tree  naturally 
would  grow,  but  whether  it  is  fixed  to  the  freehold.  Larch  trees 
naturally  grow  upright,  but  it  may  well  be  that  a  larch  tree  is 
absolutely  fixed  to  the  soil,  though  it  may  grow  in  a  position  in 
which  if  the  wind  had  not  occurred  it  would  not  have  naturally 
grown.  That  is  not  the  test.  All  we  can  do  is  to  say  that  trees 
which  are  severed  from  the  soil  are  personal  estate,  and  trees 
which  are  not  severed  belong  to  the  inheritance.  The  life  and 
growth  certainly  afford  no  test  as  to  whether  a  tree  is  or  is  not 
affixed  to  the  soil.  Subject  to  what  the  Lord  Chancellor  may 
say,  we  should,  I  think,  substitute  for  that  made  in  the  Court 
below,  the  following  declaration,  viz.,  That  the  trees  which  bad 
on  the  1st  of  February,  1884,  been  blown  down  so  as  to  be 
severed  from  the  soil  form  part  of  the  personal  estate,  and  that 
all  others  are  part  of  the  inheritance.  It  is  a  question  as  regards 
each  particular  tree,  whether  there  is  such  a  connection  as  to 
prevent  the  tree  being  severed  from  the  ground,  and  that  declara- 
tion will  lay  down  the  principle  to  be  applied.  If  there  was  a 
broken  bit  of  root  joining  the  tree  with  the  soil,  I  should  think 
it  would  be  difficult  to  say  that  the  tree  was  not  severed. 


Lindley,  L.J. : — 

I  am  of  the  same  opinion.  But  for  the  accident  of  this  storm 
the  executors  would  have  no  more  to  do  with  these  trees  than  I ' 
have.    It  is  for  them  to  make  out  that  the  trees  belong  to  them. 
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They  can  only  make  that  out  by  shewing  that  the  trees  were 
severed — that  they  were  detached  from  the  soil.  Supposing  the 
trees  were  blasted  the  executors  would  have  had  nothing  to  do 
with  them.  I  think  that  the  test  which  has  been  suggested  is  the 
one  to  be  adopted  in  place  of  the  test  applied  by  the  learned  Judge 
in  the  Court  below,  and  that  the  appeal  must  be  allowed. 


|C.  A. 

1885 

<— w. 
In  re 
Ainslie. 

swinburn 

V. 

Ainslie. 


Solicitors  for  all  parties :  Mills,  Dowson,  &  Co. 

W.  W.  K. 
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V.-C.B.  SMETHUBST  v.  HASTINGS. 

[1884    S.  2172.] 

March  2^'ll.'  Trustee  and  Cestui  que  Trust — Investment — Suh-mortgage — Building  Estate — 
— —  Speculative  Security — Separate  Mortgages — Breach  of  Trust — Transfer  of 

Securities — Executors — Waiver — Adoption  and  Acquiescence. 

Under  a  settlement  S.  was  tenant  for  life  with  an  ultimate  trust,  in 
default  of  children  (which  happened),  for  her  testamentary  appointees.  The 
trustees,  having  power  to  invest  on  leasehold  securities,  invested  the  trust 
funds,  with  S.'s  consent,  on  separate  sub-mortgages  of  leasehold  houses, 
unfinished  and  unlet,  on  a  building  estate  of  which  the  roads  and 
drainage  were  in  a  defective  condition.  The  investment  was  made  without 
an  independent  or  reliable  valuation,  and  more  than  half  the  value  of  the 
house  was  lent  on  each  sub-mortgage.  S.  died,  having  by  will  disposed 
of  the  trust  funds  and  appointed  executors.  The  executors,  with  the 
sanction  of  the  Chief  Clerk  in  an  action  establishing  S.'s  testamentary 
appointment,  had  the  sub-mortgages  transferred  to  them  by  the  trustees, 
and  subsequently,  finding  them  an  insufficient  security,  brought  an  action 
against  the  trustees  to  make  them  personally  liable  for  the  deficiency : — 

Held,  that,  although  the  sub-mortgages  were  not  improper  investments  in 
point  of  form,  the  trustees,  having  invested  the  trust  funds  on  insufficient 
security  of  a  speculative  character,  and  without  proper  precautions,  must 
make  good  the  loss ;  nnd  that  the  executors,  having  taken  the  transfers  m 
ignorance  of  the  circumstances  attending  the  investment,  were  not  bound 
by  adoption  or  acquiescence. 

This  was  an  action  by  the  executors  of  Mrs.  TJieresa  Smethurst, 
deceased,  against  the  trustees  of  a  post-nuptial  settlement  made 
in  her  favour,  to  compel  them  to  make  good  the  loss  occasioned 
by  an  alleged  improper  investment  of  the  trust  funds. 

The  settlement  was  dated  the  11th  of  November,  1875,  and  was 
made  between  George  WiUoughhy  Osborne  (the  settlor)  of  the  first 
part,  the  said  Theresa  Smethurst,  then  the  wife  of  Augustus  William 
Smethurst,  of  the  second  part,  and  the  trustees  of  the  third  part. 
It  declared  that  the  trustees  should  stand  possessed  of  a  sum  of 
£10,767  3s.  Sd.  Keduced  £3  per  cent.  Annuities,  transferred  into 
their  names  by  the  said  G.  W.  Osborne,  upon  trust  either  to 
permit  the  same  to  remain  in  its  actual  state  of  investment,  or  at 
any  time,  with  the  consent  of  the  said  Theresa  Smethurst,  to  sell 
the  same  and  invest  the  proceeds  in  their  names  in  or  upon 
(amongst  other  securities)  leasehold  or  chattel  real  securities  in 
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England,  and  to  pay  the  income  to  the  said  Theresa  Smethurst    v"c* B- 
during  her  life,  but  during  the  joint  lives  of  herself  and  her  then 
present  husband,  for  her  separate  use ;  and  after  her  death  to  Smethurst 
stand  possessed  of  the  trust  funds  for  her  children,  and  in  default  Hastings. 
of  children  upon  trust  for  such  persons  as  she  should  by  will 
appoint. 

Mrs.  Smethurst  died  on  the  6th  of  October,  1881,  having  by 
her  will  dated  the  15th  of  September,  1881,  appointed  (she 
having  had  no  children)  the  whole  of  the  trust  funds  as  therein 
mentioned,  and  appointed  her  husband,  Augustus  William  Smeth- 
urst, and  John  Cole  Stogdon  her  executors,  who  duly  proved  the 
will. 

The  investment  complained  of  was  made  shortly  before  Mrs. 
Smethursfs  death.  In  May,  1881,  in  order  to  provide  a  larger 
income  for  Mrs.  Smethurst,  the  tenant  for  life,  the  trustees,  with 
her  consent,  sold  out  the  settlement  funds,  and  on  the  10th  of 
May,  1881,  invested  part  of  the  proceeds,  amounting  to  £7535, 
upon  separate  sub-mortgages  of  eleven  leasehold  houses  on  the 
Bedford  Park  estate,  Turnham  Green,  Middlesex.  These  sub- 
mortgages were  all  in  the  same  form.  Each  recited  a  lease  from 
the  Ecclesiastical  Commissioners  by  the  direction  of  Mr.  Carr  to 
Wheeler,  the  builder  of  the  houses,  at  a  ground  rent,  a  mortgage 
of  that  lease  by  Wlieeler  to  Carr,  in  common  form,  with  the 
usual  covenants  and  power  of  sale,  and  then  the  loan  by  the 
trustees  to  Carr,  for  securing  which  Carr  made  a  sub-mortgage 
to  the  trustees,  the  amount  of  the  loan  on  the  sub-mortgage 
being  the  same  as  on  the  original  mortgage.  The  sub-mortgage 
contained  a  covenant  by  Carr  for  payment  of  the  principal 
money  with  interest  at  5  per  cent.,  and  an  assignment  by  him  of 
the  original  power  of  sale.  The  money  advanced  to  Carr  was  to 
enable  him  to  carry  on  building  operations  on  the  estate.  One 
of  the  sub-mortgages  was  subsequently  paid  off,  the  total  amount 
of  the  mortgage  debt  being  thus  reduced  to  £6885. 

At  the  date  of  the  sub-mortgages  the  Bedford  Park  estate  was 
not  fully  developed ;  the  roads,  though  laid  out,  were  not  com- 
pleted, and  they  were  much  cut  up  by  the  building  operations  in 
progress.  The  drainage  of  the  houses  already  built  on  the  estate 
was  also  in  a  defective  condition.    The  houses  comprised  in  the 
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V.-C.  B.    sub-mortgages  were  in  the  fancy  style  of  architecture  known  as 

1885      the  "Queen  Anne"  were  unlet,  and  not  completely  finished. 
Smethurst      ^ne  interest  011  tne  sub-mortgages  was  duly  paid  by  Carr  until 
April,  1882,  since  which  time  no  interest  had  been  paid,  Carr 
having  become  insolvent. 

On  the  18th  of  December,  1883,  Mrs.  Smethursfs  executors  had 
the  sub-mortgages  transferred  to  them  by  the  trustees,  and  there- 
upon entered  into  possession  of  the  property. 

Finding  they  were  unable  to  realize  their  securities,  the  pro- 
perty being  practically  unsaleable,  the  executors,  on  the  22nd  of 
May,  1884,  commenced  this  action  against  the  trustees,  alleging 
that  since  the  transfer  they,  the  Plaintiffs,  had  discovered  that 
the  houses  were  a  wholly  insufficient  security  for  the  sum  ad- 
vanced and  unfit  for  the  investment  of  trust  funds:  that  they 
were  of  an  entirely  speculative  value,  being  only  lately  erected 
on  part  of  an  estate  recently  laid  out  for  building,  and  of  a  style 
not  likely  to  form  a  readily  marketable  property :  that  the  selling 
value  of  the  houses  was  in  fact  less  than  the  several  sums  advanced 
thereon :  and  that  the  Defendants  made  the  advance  negligently 
and  without  proper  inquiries  or  valuations,  or  taking  any  other 
precautions  proper  to  be  taken  by  trustees  on  advancing  trust 
funds  on  the  security  of  leasehold  property.  The  Plaintiffs 
accordingly  claimed  payment  by  the  Defendants  of  the  £6885 
with  interest  at  5  per  cent,  per  annum  from  the  date  of  the  in- 
vestment, less  any  sum  paid  to  Mrs.  Smethurst  or  the  Plaintiffs  on 
account  of  such  interest,  the  Plaintiffs  submitting  on  such  pay- 
ment to  transfer  the  securities  to  the  Defendants :  and,  in  the 
alternative,  that  the  sub-mortgages  might  be  got  in  and  realized 
for  the  benefit  of  the  Plaintiffs,  and  that  the  Defendants  might 
make  good  the  loss  arising  from  the  investments. 

In  their  statement  of  defence  the  Defendants  alleged  that 
prior  to  the  advance,  and  with  Mrs.  Smethurst's  privity,  a  proper 
valuation  was  made  of  the  property :  that  in  an  action  brought  to 
obtain  the  opinion  of  the  Court  as  to  the  effect  of  Mrs.  Smethursfs 
testamentary  appointment,  and  in  which  it  had  been  declared 
that  the  appointment  operated  as  a  good  appointment  of  the  trust 
funds,  an  order  was  made  by  the  Chief  Clerk,  on  the  application 
of  the  Plaintiffs,  giving  them  leave  to  accept  the  transfers  of  the 
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sub-mortgages :  that  the  Plaintiffs  took  and  accepted  the  trans-     V.-O.  B. 
fers  without  any  pressure  by  the  Defendants,  and  with  knowledge  1885 
of  all  the  circumstances  connected  with  the  investment  of  the  Smethukst 
trust  funds  and  without  reserving  any  rights,  and  had  by  so  doing  Hastings. 

adopted  and  acquiesced  in  the  investment,  and  waived  any  ob-   

jection  which  might  have  been  made  thereto,  and  any  right  which 

I  they  otherwise  might  have  had  against  the  Defendants  with  regard 

i  to  such  investment :  that  if  the  sub-mortgages  had  not  been  so 
taken  out  of  their  hands,  the  Defendants  would  have  been 
enabled  to  realize  the  securities  to  advantage,  and  that  as  the 

|  Plaintiffs  had  allowed  the  proper  time  for  realization  to  pass,  the 
Defendants  could  not  now  be  restored  to  the  same  position  they 
would  have  occupied  with  regard  to  the  mortgaged  property  if  no 
transfers  had  been  made.  They  denied  that  the  houses  were  of  an 
entirely  speculative  character,  and  asserted  that  at  the  time  of 
the  investment  the  Bedford  Park  estate  was  fashionable,  and 
there  was  every  reason  to  suppose  that  all  the  mortgaged  houses 
would  speedily  let.  They  also  insisted  that  they  had  acted  with 
respect  to  the  investment  properly,  without  negligence,  bond  fide, 
and  with  reasonable  care  and  diligence,  and  that  they  had 
followed  the  usual  and  regular  course  of  business  pursued  by 
ordinary  prudent  men  in  making  such  investment. 

The  Plaintiffs  in  reply  denied  that  they  were  in  any  way  ac- 
quainted with  the  circumstances  relating  to  the  investment  until 
long  after  Mrs.  Smethursfs  death,  and  the  transfers  of  the  sub- 
mortgages. They  also  denied  adoption  or  acquiescence. 
Issue  having  been  joined,  the  action  now  came  on  for  trial. 
A  large  amount  of  evidence,  both  oral  and  documentary,  was 
adduced  on  both  sides.  It  was  not  disputed  that  the  Defendants 
had  advanced  more  than  half  the  estimated  value  of  the  property, 
but  the  evidence  was  conflicting  as  to  whether  the  valuation 
made  by  a  Mr.  Goldring,  on  which  the  Defendants  acted,  was  an 

I  independent  one  made  on  their  own  account  or  was  first  obtained 
by  Carr,  the  sub-mortgagor,  for  his  own  purposes,  and  then  ac- 
cepted as  sufficient  by  the  Defendants.  It  was  proved,  however, 
that  the  value  of  the  mortgaged  property  was  very  considerably 
less  than  that  stated  in  Goldring* s  valuation.  It  was  also  proved 
that  the  houses  were  not  only  unlet  but  unfinished,  and  that 
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V.-C.  B.     several  of  them  had  gone  out  of  repair  owing  to  their  having 
1885       remained  unoccupied ;  that  the  drainage  was  defective  and  the 
Smethukst  roads  in  a  bad  condition  ;  that  the  houses  had  become  unsaleable, 
and  that  there  was  no  immediate  prospect  of  their  being  let. 
The  further  effect  of  the  evidence  sufficiently  appears  from  his 
Lordship's  judgment. 

Marten,  Q.C.,  and  Bauney,  for  the  Plaintiffs : — 

The  evidence  shews  that  the  Defendants,  in  neglect  of  their 
duty  as  trustees,  failed  to  have  a  proper  and  independent  valua- 
tion made  of  the  mortgaged  property :  consequently,  the  security 
having  proved  deficient,  they  are  personally  liable  for  the  loss : 
Ingle  v.  Partridge  (1)  ;  Fry  v.  Tapson  (2) ;  Hoey  v.  Green  (before 
Mr.  Justice  Pearson,  3rd  Dec,  1884)  ;  Mant  v.  Leith  (3). 

Again,  the  investment  on  sub-mortgage,  and  on  separate 
securities,  was  improper. 

Bavey,  Q.C.,  and  Oswald,  for  the  Defendants  : — 

The  Plaintiffs  took  the  transfers  of  the  securities  with  full 
knowledge  of  all  the  circumstances.  Having  adopted  the  secu- 
rities by  taking  transfers,  they  cannot  now  repudiate  them  and 
throw  them  back  upon  the  trustees.  They  are  bound  by  adop- 
tion and  acquiescence :  Walker  v.  Symonds  (4)  ;  Harden  v.  Par- 
sons (5) ;  Thompson  v.  Finch  (6)  ;  Stevens  v.  Bobertson  (7) ;  In  re 
Halletfs  Estate  (8) ;  Butler  v.  Butler  (9) ;  Life  Association  of 
Scotland  v.  Siddal  (10). 

As  regards  the  sanction  of  the  transfers  by  the  Chief  Clerk  in 
the  administration  action,  we  were  not  parties  to,  and  had  nothing 
to  do  with,  that  action.  The  Chief  Clerk's  sanction  may  give  the 
executors  an  indemnity  against  their  cestuis  que  trust,  but  it  does 
not  alter  the  quality  of  the  act  sanctioned :  it  is  as  much  adop- 
tion whether  the  transfers  were  sanctioned  by  the  Chief  Clerk  or 
not :  Boswell  v.  Coahs  (11)  ;  Brooke  v.  Lord  Mostyn  (12).    If  the 

(1)  34  Beav.  411.  (7)  37  L.  J.  (Ch.)  499. 

(2)  28  Ch.  D.  268.  (8)  13  Ch.  D.  696. 

(3)  15  Beav.  524.  (9)  5  Ch.  D.  554. 

(4)  3  Sw.  1,  64.  (10)  3  D.  F.  &  J.  58,  72. 

(5)  1  Eden,  145.  (11)  27  Ch.  D.  424. 

(6)  22  Beav.  316.  (12)  2  D.  J.  &  S.  373. 
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Plaintiffs  say  "  we  are  only  executors  and  trustees,  not  cestuis  que    V.-O.  B. 
trust,  and  therefore  cannot  be  bound  by  adoption  or  acquiescence,"  1885 
we  answer :  "  We  have  nothing  to  do  with  your  cestuis  que  trust :  sMETHurst 
you  are  the  only  parties  to  represent  the  trust  fund,  and,  so  far  hAStINGS 
as  regards  the  settlement  and  your  right  to  demand  a  transfer  - — - 
from  us,  you  are  the  only  cestuis  que  trust" 

Moreover,  the  Plaintiffs  cannot  compel  us  to  take  back  the 
securities  unless  they  can  restore  us  to  the  position  in  which  we 
stood  at  the  time  we  made  the  transfers.  This  they  cannot  do, 
for  they  have  allowed  the  opportunity  for  an  advantageous  sale 
to  pass  by. 

In  making  the  investment  we  acted  honestly  and  in  the  regular 
course  of  business,  and  with  Mrs.  Smethursfs  consent :  Speight  v. 
Gaunt  (1) ;  In  re  Godfrey  (2) ;  Jones  v.  Lewis  (3)  ;  Lewin  on 
Trusts  (4).  It  was  no  breach  of  trust  to  invest  on  sub-mortgage, 
and  no  authority  has  been  cited  to  that  effect.  On  the  contrary, 
&  sub-mortgage  may  afford  a  double  security,  for  you  get  not 
only  the  covenant  of  your  own  mortgagor,  but  also,  by  the  assign- 
ment of  the  original  mortgage  debt,  the  benefit  of  the  covenant 
by  the  original  mortgagor,  and  you  also  have  the  benefit  of  the 
power  of  sale  in  both  mortgages.  Again,  the  costs  of  and  incident 
to  the  sub-mortgage  can  be  charged  against  the  original  mort- 
gagor and  on  the  original  security. 

Marten,,  in  reply : — 

A  sub-mortgage  is  not  a  security  upon  the  property  originally 
mortgaged,  but  only  upon  the  money  due  under  the  original 
mortgage.  Being  only  a  mortgage  of  a  mortgage  debt,  it  is 
nothing  more  than  a  personal  security,  and  here  the  trustees  had 
no  power  to  invest  on  such  a  security.  As  to  adoption  and 
acquiescence,  the  evidence  shews  that  the  executors  were  not 
xware,  when  they  took  the  transfers,  of  the  whole  of  the  circum- 
stances under  which  the  investment  was  made. 


1885.  Mar.  11.  Bacon,  V.-C.  (after  stating  the  issues  between 
he  parties,  and  the  facts  of  the  case,  said  that  it  was  not  clear 

(1)  9  App.  Cas.  1.  (3)  3  De  G.  &  Sm.  471. 

(2)  23  Ch.  D.  483.  (4)  7th  Ed.  p.  298,  note  (f). 
Vol.  XXX.                            2  M  1 
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V.-C.  B.    upon  the  evidence  (Carr  the  mortgagor  not  having  been  caller 
1885       as  a  witness)  whether  Goldring's  valuation  was  made  on  behalf  o 
Smethurst  the  mortgagor  or  the  mortgagees,  though  the  tone  of  the  docu 
Hastings    men^  omitting,  as  it  did,  deductions  for  insurance,  repairs,  &c. 

  indicated  that  it  had  been  made  in  the  interests  rather  of  i 

borrower  than  a  lender.    His  Lordship  then  proceeded : — ) 

The  correspondence  between  Mrs.  Smethurst  and  the  Defenj 
dants,  her  trustees,  is  put  in  evidence,  from  which  it  appears  thatj 
upon  the  representations  made  to  her,  she  gave  her  consent  anq 
approbation  to  the  proposed  investment,  but  it  is  equally  clea 
that  she  did  so  in  full  reliance  upon  the  discharge  by  the  Def'e 
dants  of  the  duties  they  had  undertaken.    The  houses  me 
tioned  in  Mr.  Goldring's  report  had  at  this  time  been  built,  b 
none  of  them  had  been  completely  finished,  the  painting  an 
papering  being  yet  to  be  done.    None  of  them  had  been  let  Oj 
were  occupied ;  the  roads  had  been  laid  out,  but  were  not  co: 
pleted  and  were  not  practically  usable  by  reason  of  the  freque: 
passage  of  carts  used  for  the  transport  of  materials  supplied  in  I 
somewhat  extensive  building  operations  in  progress  on  the  oth 
parts  of  the  estate,  and  there  was  no  sufficient  drainage  from 
existing  houses.    In  this  state  of  circumstances  the  Defendan 
agreed  to  lend  to  Mr.  Carr  the  trust  moneys  then  in  their  han 
amounting  to  £7535,  on  the  security  of  eleven  of  the  houses,  an 
took  as  security  the  mortgages  mentioned  in  the  pleadings,  o 
of  which  has  since  been  paid  ofT,  thus  reducing  the  amount  s 
secured  to  £6885.    The  mortgages  were  eleven  in  number  an( 
were  all  in  the  same  form.    Each  of  them  recites  a  lease  from  thj 
Ecclesiastical  Commissioners  by  the  direction  of  Carr  to  Wheele  i 
the  builder  of  the  houses,  at  a  ground  rent ;  a  mortgage  of  thf| 
lease  made  by  the  builder  to  Carr  with  the  usual  covenants  an 
power  of  sale ;  and  then  the  loan  by  the  trustees  to  Carr,  f<[ 
securing  which  Carr  makes  a  sub-mortgage  to  the  trustees.  1 
has  been  suggested  by  the  Plaintiffs  that  this  form  of  security  j 
objectionable,  but  I  do  not  know  that  it  is  a  matter  of  any  impor| 
ance  so  far  as  relates  to  the  mere  form  of  the  security,  since 
contains  Carr's  covenant  for  payment  and  an  assignment  of  tlj 
original  power  of  sale.    The  serious  objection,  however,  of  tlj 
Plaintiffs  is  that  the  leasehold  houses  so  mortgaged  were  awhol 
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insufficient  security  for  the  sums  advanced,  and  unfit  for  the  in-     V.-O.  B. 
vestment  of  trust  funds — that,  being  only  in  course  of  erection  or  1885 
recently  erected,  they  were  of  merely  speculative  value,  not  of  sM^J^EST 
readily  marketable  value,  and  that  their  selling  value  was  less  Has^ings 

than  the  several  sums  advanced.  Besides  the  general  facts  I  have   

iclverted  to,  the  Plaintiffs  have  proved  by  evidence  that  the  value 
)f  the  property  included  in  the  mortgages  in  question  was  very 
considerably  less  than  that  stated  in  the  valuation  upon  which 
he  Defendants  acted.    [His  Lordship,  having  then  referred  to 
he  evidence  of  the  surveyors  called  on  both  sides  as  to  the  value 
if  the  property,  proceeded : — ]  For  some  time  after  the  advance- 
aent  of  the  trust  money  the  interest  was  paid,  but  none  has  been 
)aid  since  April,  1882.    The  cheque  for  interest  given  by  Carr, 
[he  mortgagor,  was  dishonoured  in  November,  1883,  and  the 
Plaintiffs,  as  representatives  of  Mrs.  Smethurst,  then  required  the 
)efendants  to  transfer  to  them  the  securities  which  they  held, 
'his  was  done  in  December,  1883,  and  the  Plaintiffs  thereupon 
ntered  into  possession  of  the  property.    Upon  this  fact  the  De- 
Bndants  rely  as  one  of  their  grounds  of  defence  to  the  present 
ction.    They  plead  that  the  Plaintiffs  accepted  the  transfers 
ithout  pressure  by  the  Defendants,  with  knowledge  of  all  the 
ircumstances  connected  with  the  investment  of  the  trust  funds, 
ad  that  by  so  doing  they  adopted  and  acquiesced  in  the  securities 
id  waived  any  objection  and  any  right  which  they  otherwise 
ight  have  had  against  the  Defendants  with  regard  to  the 
ivestment. 

A  multitude  of  cases  have  been  cited  in  support  of  this  conten- 
jon;  but  although  it  is  unquestionably  the  law  that  a  person 
ho,  with  full  knowledge  of  the  facts  existing,  so  assents  to  and 
Its  upon  what  has  been  wrongfully  done  and  thereby  alters  or 
Fects  prejudicially  the  rights  of  the  person  whose  conduct  he 
lipeaches  as  that  he  cannot  restore  that  person  to  the  rights  of 
lich  by  the  acquiescence  he  has  been  deprived,  cannot  maintain 
Is  impeachment,  yet  no  such  principle  has  any  application  to 
le  case  before  me.  All  that  the  Plaintiffs  did  was  to  possess 
temselves,  as  far  as  they  could,  of  the  securities,  such  as  they 
S  re,  and  which  were  their  property.    There  is  no  pretence  for 
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Hastings. 


V.-C.  B.  the  allegation  that  they  knew  of  the  circumstances  under  which 
1885  the  investments  had  been  made.  They  offer  and  are  willing  tc 
Smethdrst  re-transfer  the  mortgages  to  the  Defendants  and  to  account  fc 
all  that  the  Plaintiffs  have  been  able  to  receive  under  them,  upor  i 
being  paid  the  amounts  which,  as  they  say,  were  improperly 
invested,  with  interest  thereon ;  and  the  Defendants'  interests! 
whatever  they  may  be,  are  in  no  respect  injured  or  prejudicially 
affected  by  the  transfer  of  the  mortgages.  This  ground  of  defend 
therefore  is,  in  my  opinion,  wholly  untenable. 

The  further  topic  of  defence,  and  that  which  appears  to  b(; 
mainly  relied  on,  is  that  the  Defendants  procured  a  proper  valua 
tion  to  be  made  by  competent  surveyors  with  the  privity  oj 
Mrs.  Smethurst  before  any  money  was  advanced  by  them  upoi, 
the  securities,  and  that  they  made  all  proper  inquiries  and  tool, 
all  precautions  proper  to  be  taken  by  trustees  advancing  trusi 
funds  on  the  security  of  leasehold  property.    Having  already 
adverted  to  the  evidence  on  these  subjects,  I  am  compelled  t| 
say  that  these  allegations  are  not  supported.    I  take  it  to 
proved  that  there  was  no  proper  valuation  made,  no  proper 
quiries  or  precautions  taken  before  the  advances,  and  that 
amount  of  the  advances  was  largely  in  excess  of  the  proportio 
in  which  trustees  are  justified  in  venturing  upon  such  securities 
Some  cases  were  referred  to  in  which  trustees  have  been  heL 
not  to  be  liable  for  losses  sustained  during  their  dealings  wit;  ., 
trust  funds,  and  it  has  been  said — perhaps  truly — that  of  late  tb|  , 
Courts  have  been  less  severe  than  they  were  in  former  times  i  ; 
fixing  trustees  personally  with  such  losses  ;  but  there  is  one  clea|  f(j 
homely,  intelligible,  but  inflexible  rule  which  has  never  beej  , 
departed  from  in  times  ancient  or  modern,  viz.,  that  a  trustee  \ 
bound  to  act  in  the  execution  of  his  trust  as  a  prudent  man  won) 
in  dealing  with  his  own  property.    Applying  that  rule  to  ti 
present  case,  can  it  be  said  that  any  prudent  man,  having  ' 
invest  nearly  £7000  upon  leasehold  property  with  a  view  j 
present  income  (as  was  Mrs.  Smethursfs  plainly-expressed  desire 
would  venture  his  money  to  the  extent  of  more  than  half  tl 
estimated  value  of  the  property,  when  that  property  consisted 
houses  recently  built,  unoccupied,  not  wholly  finished,  produciij 
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no  fixed  certain  rents,  burdened  with  ground-rents  and  insurances,     V.-C.  B. 
liable  for  future  repairs,  imperfectly  drained,  and  without  proper  1885 
roads  ?    I  do  not  leave  out  of  consideration  the  fact  agreed  to  on  Smethurst 
all  sides  that  the  property  has  undergone  a  considerable  deprecia-  Hastings 

tion  in  value  since  the  advances  were  made.    There  has  been  a   

dispute  and  litigation  between  the  parishes  of  Acton  and  Chisivick, 
in  which  the  Bedford  Park  estate  is  situate,  respecting  one  general 
drainage  scheme,  the  result  of  which  has  been  to  some  extent 
damaging  to  the  property.  That  what  are  called  "  Queen  Anne 
bouses  "  have  ceased  to  be  as  attractive  as  from  their  novelty  they 
once  were ;  that  the  Bedford  Park  estate  was  at  the  time  of  the 
idvances  "  fashionable,"  as  the  Defendants  say ;  that  there  was 
tome  reason  to  suppose  that  all  the  mortgaged  houses  would 
speedily  let,  and  that  the  taste  or  fashion  has  changed — none  of 
hese  considerations  can  or  ought  to  avail  the  Defendants,  or  to 
ake  away  from  the  investments  that  merely  speculative  character 
vhich  is  inseparable  from  them. 

Upon  the  whole  case,  and  having  regard  to  the  facts  which  are 
mdisputed,  I  am  of  opinion  that  the  investment  of  the  several 
urns  composing  the  aggregate  trust  funds  upon  eleven  mort- 
;ages  of  houses  which  would  not  be  immediately  occupied  and 
rom  which  rents  were  not  secured  nor  receivable,  was  a  breach  of 
he  duties  of  the  trustees  and  a  violation  of  the  rule  which  requires 
mstees  to  deal  with  their  trust  funds  as  a  prudent  man  would 
eal  with  his  own  property.  The  decree,  therefore,  must  contain 
n  order  for  the  present  payment  by  the  Defendants  to  the  Plain- 
iffs  of  the  sum  of  £6885,  and  an  account  and  inquiry  as  to  the 
mount  of  interest  upon  that  sum  from  the  time  of  its  investment 
t  5  per  cent,  per  annum,  after  giving  credit  to  the  Defendants 
)r  all  sums  which  have  been  paid  in  respect  of  such  interest ; 
ad  an  order  on  the  Plaintiffs  to  transfer  to  the  Defendants  the 
listing  mortgages  and  to  account  for  all  rents  received  by  them 
nee  they  took  possession,  after  deducting  all  sums  properly  paid 
y  them  for  ground-rents,  insurances,  and  repairs;  the  balance 
pon  the  last-mentioned  account  to  be  deducted  from  the  amount 
hich  shall  be  found  to  be  payable  by  the  Defendants  in  respect 

interest,  and  the  Defendants  to  pay  the  costs  of  the  action  up 
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V.-C.  B.    to  the  trial ;  and  there  will  be  liberty  to  apply  as  to  subsequent 
1885       costs,  which  are  reserved. 


m 


Smethurst 

V. 

Hastings. 


Aug.  3. 


The  Defendants  gave  notice  of  appeal  from  this  decision,  and 
the  appeal  was  set  down  but  did  not  come  on  for  hearing,  the 
action  being  compromised. 

Solicitors  for  Plaintiffs  :  Kaye  &  Guedalla. 
Solicitors  for  Defendants  :  Clarke,  Bawlins,  &  Co. 

G.  I.  F.  C. 
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v.-o.  B.  DAWES  v.  CREYKE. 

[1884   D.  2578.] 

Husband  and  Wife — Settlement — After-acquired  Property — Covenant — Judicial 
Separation,  Decree  for—"  Feme  Sole  "—20  &  21  Vict.  c.  85,  ss.  7,  21,  25,  26 
Ed.  Statutes,  vol  xiii.  pp.  252-255]. 

A  married  woman,  subsequently  to  obtaining  a  decree  of  judicial  separa- 
tion from  her  husband,  became  absolutely  entitled  to  certain  sums  of 
stock : — 

Held,  that  under  20  &  21  Vict.  c.  85,  s.  25,  the  stock  belonged  to  her 
if  she  were  a  feme  sole,  and  was  not  included  in  a  covenant  in  her  marriage 
settlement  to  settle  all  property  which  she  or  her  husband  in  her  right 
might  acquire  "  during  the  coverture." 

By  the  settlement  dated  the  15th  of  September,  1880,  and  madel '  ,t 
prior  to  the  marriage  of  Miss  Hilda  Creyke  with  Charles  Dawes,\ 
certain  property  belonging  to  Miss  Creyke  was  settled  upon  thej  J 
trusts  therein  mentioned ;  and  the  settlement  contained  the|  ( 
following  agreement :  "  And  it  is  hereby  agreed  and  declared 
that  if  the  said  Hilda  Creyke  now  is,  or  if  during  the  said  in- 
tended coverture  she  or  the  said  Charles  Dawes  in  her  right  shall, 
become,  seised  or  possessed  of  or  entitled  to  any  real  or  personal| 
property  for  any  estate  or  interest  whatsoever  in  possession,  re-i 
version,  remainder,  or  expectancy  (other  than  the  premises  herein-, 
before  expressed  to  be  hereby  assigned,  and  except  property  whichj 
accruing  at  one  and  the  same  time  and  from  one  and  the: 
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same  source  shall  not  amount  to  or  be  of  the  value  of  £200,  and     v.-c.  B. 

except  jewels,  &c,  all  which  excepted  premises  it  is  hereby  de-  jgss 

clared  shall  belong  to  the  said  Hilda  Creyhe  for  her  separate  use),  j^wes 

then  and  in  every  such  case  the  said  Hilda  Creyhe  and  Charles  «• 

_                                  „                                     ,  Ckeyke. 
J)r^es  and  other  necessary  parties,   would  settle  such  real  and   

personal  property  as  therein  mentioned. 

On  the  16th  of  November,  1883,  Mrs.  Dawes  obtained  from  the 

Probate,  Divorce  and  Admiralty  Division  a  decree  of  judicial 

separation  from  her  husband,  and  she  and  her  husband  were  now 

living  separate. 

On  the  11th  of  December,  1883,  that  is,  subsequently  to  the 
separation  decree,  Mrs.  Dawes'  paternal  grandfather,  Archdeacon 
Creyhe,  died,  whereupon,  under  his  marriage  settlement  and  a 
testamentary  appointment  made  by  him  thereunder,  Mrs.  Dawes 
became  absolutely  entitled  to  a  share  of  the  trust  funds  comprised 
in  such  settlement ;  and  in  July,  1884,  the  trustees  of  that 
settlement  transferred,  in  satisfaction  of  such  share,  certain  sums 
of  stock,  amounting  to  about  £650,  to  the  trustees  of  Mrs.  Dawes' 
marriage  settlement. 

The  question,  raised  upon  the  further  consideration  of  an  action 
by  Mrs.  Dawes  against  her  trustees  and  her  husband  for  the 
execution  of  the  trusts  of  her  settlement,  was  whether,  having 
regard  to  the  separation  decree,  the  sums  of  stock  belonged  to 
Mrs.  Dawes  absolutely  for  her  separate  use,  or  whether  they 
passed  under  the  covenant  to  settle  after-acquired  property 
contained  in  her  settlement. 

Northmore  Lawrence,  and  Swinfen  Eady,  for  the  Plaintiff,  Mrs. 
Dawes : — 

The  question  is,  what  was  the  effect  of  the  separation  decree 
upon  the  covenant  to  settle  after-acquired  property  ?  The  Divorce 
and  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  7, 
substitutes  a  decree  for  judicial  separation  for  the  old  decree 
of  divorce  a  mensd  et  thoro.  Then  sect.  25  is  as  follows :  "  In 
every  case  of  a  judicial  separation  the  wife  shall,  from  the  date 
of  the  sentence  and  whilst  the  separation  shall  continue,  be  con- 
sidered as  a  feme  sole  with  respect  to  property  of  every  description 
which  she  may  acquire  or  which  may  come  to  or  devolve  upon  her ; 
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V.-C.  B.    and  such  property  may  be  disposed  of  by  her  in  all  respects  as  a 
1885      feme  sole,  and  on  her  decease  the  same  shall,  in  case  she  shall 
Dawes     die  intestate,  go  as  the  same  would  have  gone  if  her  husband 

Creyke  ^ad  ^een  ^en  ^eac^ '  Prov^ec^ tnat  if  any  sucn  should  again 
—  cohabit  with  her  husband,  all  such  property  as  she  may  be  en- 
titled to  when  such  cohabitation  shall  take  place  shall  be  held  to 
her  separate  use,  subject,  however,  to  any  agreement  in  writing 
made  between  herself  and  her  husband  whilst  separate."  Then 
sect.  26  says  that,  "  in  every  case  of  a  judicial  separation  the  wife 
shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for  the  pur- 
poses of  contract,  and  wrongs  and  injuries,  and  suing  and  being 
sued  in  any  civil  proceeding." 

We  submit,  therefore,  that,  under  the  Act,  in  consequence  of 
the  decree  for  judicial  separation,  the  covenant  has  ceased  to  have 
any  operation,  and  that  the  property  in  question  now  belongs  to 
Mrs.  Dawes  "  as  a  feme  sole." 

There  does  not  appear  to  be  any  authority  on  the  exact  point ;. 
but  in  Munt  v.  Glynes  (1)  Lord  Bomilly,  M.E.,  held  that  a  restraint 
on  anticipation  did  not  apply  to  a  wife  separated  from  her  husband 
by  a  decree  for  judicial  separation.  Again,  in  Cooke  v.  Fuller  (2) 
it  was  held  that,  a  protection  order  having  been  obtained  by  the 
wife  under  sect.  21  on  her  desertion  by  her  husband,  she  was 
entitled  to  payment  of  a  fund  which  had  been  subsequently  be- 
queathed to  her  for  her  separate  use  without  power  of  anticipation, 
on  the  ground  that  under  that  section  she  was  in  the  same  position 
as  regards  property  as  if  "  she  had  obtained  a  decree  for  judicial 
separation." 

So,  in  In  re  Coward  and  Adam's  Purchase  (3),  it  was  held  that 
a  married  woman  could  give  a  good  discharge  for  a  legacy  to 
which  she  became  entitled  subsequently  to  the  date  of  a  protec- 
tion order.  With  regard  to  a  wife's  choses  in  action  not  reduced 
into  possession  at  the  date  of  a  decree  of  judicial  separation,  the 
effect  of  the  decree  is,  under  sect.  25,  to  vest  them  absolutely  in 
the  wife  as  if  she  were  &  feme  sole:  Johnson  v.  Lander  (4).  An 
absolute  covenant  to  settle  after-acquired  property  is  always  cut 
down  so  as  to  include  only  property  acquired  during  actual 

(1)  20  W.  R,  823.  (3)  Law  Rep.  20  Eq.  179. 

(2)  26  Beav.  99.  (4)  Ibid.  7  Eq.  228. 
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coverture :  In  re  Edwards  (1)  ;  the  object  of  the  covenant  being  V.-C.  B. 
to  intercept  the  marital  control :  but  here  the  covenant  in  terms  1885 

applies  only  to  actual  coverture.     If  the  wife  gets  into  the  Dawes 

position  of  a  "feme  sole"  the  necessity  for  the  covenant  is  gone,  creyke 

and  it  becomes  inoperative.    We  submit  therefore  that  the  funds   

in  question  belong  to  Mrs.  Daives  absolutely,  and  are  not  bound 
by  the  covenant. 

Sjpenee,  for  the  Defendant,  Charles  Dawes : — 

The  Act  does  not  say  that  property  devolving  on  the  wife  after 
the  separation  decree  shall  belong  to  her  for  her  separate  use,  but 
only  "  as  a  feme  sole." 

Now,  Mrs.  Dawes  as  a  feme  sole  contracted  prior  to  her  marriage 
to  deal  with  her  property  in  a  certain  way,  and  there  is  nothing 
in  the  Act  annulling  such  a  contract.  The  Act  only  deals  with 
cases  where  there  has  been  no  contract  affecting  the  wife's  pro- 
perty. This  seems  to  have  been  the  view  taken  of  the  Act  in 
Ewart  v.  Chubb  (2),  where  Vice-Chancellor  Hall  required  an 
affidavit  of  no  settlement  before  allowing  a  wife's  fund  to  be  paid 
to  her,  although  she  had  obtained  a  protection  order  under  the 
21st  section.  I  submit  that  the  wife  is  still  under  coverture 
within  the  meaning  of  the  covenant.  Notwithstanding  the  separa- 
tion decree  she  is  still  "a  married  woman,"  as  Lord  Romilty 
remarked  in  Munt  v.  Glynes  (3)  ;  and  the  covenant  applies  so 
long  as  that  status  continues. 

Macaskie,  for  the  trustees. 


Bacon,  V.-C.  :— 

In  my  opinion  the  words  of  the  Act  are  conclusive,  and  no- 
other  construction  can  be  put  upon  them  than  that  contended  for 
on  behalf  of  the  Plaintiff.  The  Act  says  that  upon  a  separa- 
tion decree  being  made  the  wife  shall  from  the  date  of  the 
decree  become  entitled  to  property  of  every  kind  that  may 
come  to  her  as  if  she  were  a  feme  sole.  If  in  the  present  case 
Mrs.  Dawes  had  been  a  feme  sole  she  would  have  been  entitled  to 

(1)  Law  Rep.  9  Ch.  97.  (2)  Law  Rep.  20  Eq.  454. 

(3)  20  W.  R.  823. 
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V.-C.  B.    receive  this  money,  and  according  to  the  Act  she  is  to  be  treated 
1885      as  a  feme  sole.    The  Act  is  clear.    The  separation  decree  does 
Dawes     n°t  put  an  end  for  all  purposes  to  a  contract  made  upon  marriage, 
Creyke     ^or  tne  husband  an(^  w^e  may  °e  reconciled.  Notwithstanding 
- —      the  decree,  the  wife  remains  bound  by  her  marriage  contract  in 
the  sense  that  she  cannot  enter  into  another  contract  for  marriage  ; 
she  and  her  husband  may  come  together  again;  but  while  the 
decree  for  judicial  separation  continues,  as  in  this  case,  the  woman 
is  entitled  to  any  fund  which  may  come  to  her,  as  if  she  were  a 
feme  sole.    The  fact  that  Mrs.  Dawes  entered  into  this  covenant 
before  her  marriage  is  immaterial.    The  effect  of  the  covenant, 
standing  by  itself,  would  be  to  vest  the  property  in  the  trustees 
upon  the  trusts  of  the  settlement;  but  it  has  become  wholly 
inoperative  under  the  separation  decree,  so  long  as  the  decree 
continues. 

I  therefore  decide  that,  in  accordance  with  the  Act  of  Parlia- 
ment, Mrs.  Dawes  shall  enjoy  the  stock  in  question  in  the  same 
manner  in  all  respects  as  if  she  were  a  feme  sole. 


Solicitors :  Nash  &  Field ;  Bohinson  &  Dees  ;  J.  Graham. 

G.  I.  F.  C. 
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In  re  Application  to  eegistee  the  Tbade-makk  "WHITE     KAY, J. 

KOSE."  1885 

Trade-mark — Registration — Similarity — Old  Mark — Patents,  Designs,  and  JuneS. 
Trade-marks  Act,  1883  (46  &  47  Vict.  c.  57)>  s.  62. 

An  application  made  in  November,  1884,  by  an  American  firm  of  oil 
manufacturers  for  the  registration  under  the  Act  of  1883  of  a  trade-mark 
for  illuminating  oils,  which  mark  had  been  used  by  them  in  America  since 
1872,  and  had  been  known  in  England  as  the  "  White  Rose  "  mark  prior  to 
1875,  was  refused  by  the  Comptroller  upon  the  ground  that  there  had  been 
on  the  register  since  1878  a  similar  mark  for  illuminating  oils  called  the 
"  Rosaline  "  mark,  of  which  an  English  firm  were  the  proprietors  : — 

Held,  that  although  there  was  enough  similarity  between  the  two  marks 
to  render  it  possible  for  the  public  to  mistake  the  one  for  the  other,  yet  as 
the  "  White  Rose  "  was  to  all  intents  and  purposes  an  old  mark,  it  ought  to 
be  admitted  to  registration. 

This  was  an  application  by  summons  under  the  Trade-marks 
Act,  1883,  s.  62,  sub-s.  5,  that  the  Comptroller  might  be  directed 
to  proceed  with  the  registration  of  a  trade-mark  known  as  the 
"  White  Bose  "  mark  belonging  to  the  applicants,  an  American 
firm  of  oil  manufacturers  at  New  York,  who  carry  on  business 
under  the  name  of  the  Sone  &  Fleming  Manufacturing  Company. 

The  applicants  had  in  September,  1881,  registered  the  "  White 
Bose  "  mark  in  America  in  respect  of  illuminating  oils  manufac- 
tured by  them,  and  in  November,  1884,  they  made  an  application 
under  the  Trade-marks  Act,  1883,  s.  62,  to  register  the  same  mark 
in  respect  of  their  oils  in  England.  The  Comptroller,  however, 
refused  to  register  it  upon  the  ground  that  there  had  been  on  the 
register  since  August,  1877,  a  trade-mark  of  a  similar  character, 
also  for  illuminating  oils,  called  "  Bosaline"  of  which  Messrs. 
E.  J,  Bowe  &  Co.,  a  firm  of  oil  manufacturers  at  Exeter,  were  the 
proprietors. 

The  "  White  Bose  "  mark  consisted  of  the  representation  of  a 
rose  inclosed  in  a  circle  formed  by  the  words  "  White  Bose.  Sone 
&  Fleming  Manufacturing  Co." 

The  Bosaline  mark  consisted  of  the  words  "Bosaline  Oil," 
printed  across  the  middle  of  a  circle,  with  the  representation  of  a 
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KAY,  J.    small  rose  both  above  and  below  those  words,  and  "  R.  &  Co" 
1885       printed  on  each  side  of  each  rose. 

jn  re  There  was  evidence  that  the  "  White  Rose  "  mark  had  been 
Application  uge(j  applicants  ever  since  the  vear  1872,  and  that  it  was 

TO  REGISTER  J  rr  _  * 

the  Trade-  well-known  in  the  oil-trade  in  England  before  the  year  1875. 
Rose."         The  owners  of  the  "  Rosaline  "  mark  had  been  served  with  the 
summons,  but  did  not  appear. 

E.  S.  Ford,  for  the  Applicants  : — 

The  two  marks  are  not  so  similar  in  appearance  as  to  be  cal- 
culated to  deceive  persons  interested,  and,  moreover,  the  White 
Rose  is  really  an  old  mark,  so  that  it  would  be  a  great  hardship 
to  the  proprietors  if  registration  of  it  was  refused. 

Stirling,  for  the  Comptroller  : — 

The  mark  which  the  applicants  wish  to  register  is  so  similar 
to  one  already  on  the  register  for  illuminating  oils,  i.e.,  the 
"  Rosaline,"  as  to  be  calculated  to  deceive  within  the  meaning 
of  sect.  72  of  the  Act  of  1883. 

[Kay,  J. : — According  to  the  evidence  this  is  an  old  mark.  Can 
it  be  admitted  to  the  register  without  the  removal  of  the  mark 
already  registered  ?] 

The  registration  of  old  marks  having  some  degree  of  similarity 
is  sometimes  allowed,  and  the  practice  of  permitting  this  gave 
rise  to  the  Three  Mark  Kule. 


Kay,  J.  :— 

If  the  mark  now  sought  to  be  registered  were  altogether  a  new 
mark  I  should  think  it  better  not  to  allow  it  to  be  registered  j 
for  I  cannot  say  that  if  both  marks  are  upon  the  register  there 
will  be  no  chance  of  the  one  being  mistaken  for  the  other,  not 
perhaps  by  dealers  in  the  trade,  but  by  members  of  the  public 
who  are  ignorant  of  the  marks  used  in  the  trade.  But  it  appears 
that  the  "  Rosaline  "  mark  was  not  registered  until  August,  1877, 
while  the  "  White  Rose  "  mark  has  been  used  in  this  country  since 
1872,  and  was  well  known  in  the  English  trade  before  1875,  so 
that  it  would  be  a  positive  hardship  to  the  American  company  to 
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compel  them  to  change  their  mark  because  another  firm  has    KAY,  J. 
registered  a  mark  somewhat  like  it.  1885 
Under  these  circumstances  I  shall  direct  the  Comptroller  to      jn  re 
proceed  with  the  registration  of  the  mark,  but  I  do  so  entirely  on  ^eegioteb 
the  footing  of  this  being  an  old  mark,  and  I  do  so  the  more  THE  Trade- 

-.,     -     &  ,  „   ,  ■  ill  i  mark«White 

readily  because  the  owners  of  the  registered  mark  who  have  been  Rose." 
served  with  notice  of  the  summons  do  not  appear  in  opposition 
to  the  registration.    The  Comptroller's  costs  must  be  paid  by  the 
applicants. 

Solicitor  for  Applicants  :  Basil  E.  Greenfield. 

Solicitor  for  Board  of  Trade :  Solicitor  to  Board  of  Trade. 

W.  W.  K. 


In  re  WEEY.  kay,j. 
STUAKT  v.  WREY.  isss 

[1885   W.    1575.]  Jtdy29. 

Will — Bequest — Vested  or  Contingent — Income  until  Marriage — Corpus  at  the 

Time  of  Marriage. 

A  testatrix  by  her  will,  after  specific  bequests  of  bonds,  gave  all  the  rest 
of  her  stocks  and  shares  upon  trust  to  pay  the  income  to  G.  until  his 
marriage,  and  at  the  time  of  his  marriage  to  hand  over  the  stocks  and 
shares  to  him  : — 

Held,  that  G.  took  a  vested  interest  under  the  gift,  and,  being  of  age,  was 
entitled  to  have  the  stocks  and  shares  comprised  therein  transferred  to 
him,  although  he  had  not  married. 

Batsford  v.  Kebbell  (1)  distinguished. 

In  re  Bunn  (2)  and  Vize  v.  Stoney  (3)  observed  upon. 

Adjourned  summons. 

Florence  Wrey  by  her  will,  dated  the  13th  of  March,  1885, 
appointed  her  great  nephew  G.  E.  Bourchier  Wrey,  and  C.  E.  Stuart, 
and  H.  0.  Savile,  her  executors,  and  after  giving  to  her  nephew 
G.  J.  Wrey  eleven  £100  Russian  bonds,  and  to  her  great  nephew 
E.  Wilson  five  £100  Russian  bonds,  gave  all  the  rest  of  her 
stocks  and  shares,  wheresoever  or  in  whatsoever  invested,  to  her 


(1)  3  Ves.  363.  (2)  16  Ch.  D.  47. 

(3)  2  D.  &  Wal.  659 ;  S.  C.  1  D.  &  War.  337. 
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KAY,  J. 

1885 

In  re 
Wrey. 

Stuart 
v. 

Wrey. 


above  named  executors  and  trustees  "  upon  trust  to  pay  the  divi- 
dends and  interest  thereof  to  my  said  great  nephew  G.  E.  B.  Wrey 
until  his  marriage,  and  at  the  time  of  his  marriage  to  hand  over 
the  stocks  and  shares  to  the  said  G.  E.  B.  Wrey."  The  will  con- 
tained no  general  residuary  gift. 

The  testatrix  died  on  the  20th  of  March,  1885,  and  her  will 
had  been  duly  proved.  Her  great  nephew  G.  E.  B.  Wrey  sur- 
vived her,  and  had  attained  twenty-one,  but  had  not  yet  married, 
and  the  question  was  whether  his  interest  in  the  gift  to  him  of  all 
the  rest  of  the  stocks  and  shares  of  the  testatrix  was  vested  or 
contingent. 


Vaughan  Haivldns,  for  G.  E.  B.  Wrey  : — 

There  are  no  words  which  sound  in  contingency,  and  the 
income  being  given  until  marriage  the  legacy  is  vested,  although 
the  corpus  is  to  be  handed  over  upon  marriage  :  Vize  v.  Stoney  (1). 
The  residue  of  the  testatrix's  stocks  and  shares  is  here  at  once 
separated  from  the  rest  of  the  estate,  and  given  to  the  trustees  for 
the  benefit  of  the  legatee  without  any  gift  over:  Saunders  v. 
Vautier  (2)  ;  Be  Hart's  Trusts  (3) ;  Jarman  on  Wills  (4). 

[Kay,  J.,  referred  to  Booth  v.  Booth  (5).] 

Booth  v.  Booth  is  precisely  in  point. 

[Kay,  J.,  referred  to  BorastorCs  Case  (6)  and  Hanson  v.  Gra- 
ham (7).] 

There  is  really  no  distinction  in  principle  between  a  gift  of 
income  until  a  given  age  with  a  direction  to  hand  over  the 
capital  at  that  age,  and  a  gift  of  income  until  marriage  with  a 
direction  to  hand  over  the  capital  at  marriage.  The  legacy 
being  vested,  the  legatee,  who  is  of  age,  is  entitled  to  have  the 
stocks  and  shares  comprised  therein  transferred  to  him,  although 
he  has  never  married. 

(1)  2  D.  &  Wal.  659 ;  S.C.  1  D.  &        (4)  4th  Ed.  p.  843. 
"War.  337.  (5)  4  Ves.  399. 

(2)  Cr.  &  Ph.  240.  (6)  Tudor,  L.  0.  (Keal  Property) 

(3)  3  De  G.  &  J.  195.  3rd  Ed.  p.  809. 

(7)  6  Ves.  239. 


VOL.  XXX.]  CHANCEKY  DIVISION. 


509 


Coltman,  for  the  next  of  kin : —  KAY,  J. 

This  is  a  gift  for  life  or  until  marriage  of  the  income  with  a 

contingent  gift  of  the  capital  upon  an  event  which  has  not  yet  In  re 

happened.  It  is  not  the  case  of  a  gift  of  residue  as  in  Booth  v.  Stuakt 
Booth  (1),  which  is  distinguishable  on  that  ground  ;  nor  is  it  the  y- 

Wrey. 

case  of  a  gift  of  a  legacy  with  a  direction  to  pay  it  over  at  a  future   

time,  or  upon  the  happening  of  a  future  event,  as  in  Vize  v. 
Stoney  (2),  where  there  was  a  direct  gift  followed  by  a  direction 
delaying  the  payment.  A  different  class  of  considerations  apply 
to  gifts  of  income  until  some  given  age  after  twenty-one,  where 
the  postponement  may  be  presumed  to  arise  from  the  disinclina- 
tion of  the  testator  that  the  legatee  should  have  the  management 
of  his  property  at  an  earlier  age,  and  to  gifts  of  income  until  the 
happening  of  a  contingency  like  marriage,  which  might  take 
place  at  any  time,  and  would  not  ensure  greater  capacity  of 
management  on  the  part  of  the  legatee  :  In  re  Bunn  (3)  ;  Leake 
v.  Bobinson  (4) ;  Batsford  v.  Kebbell  (5) ;  Atkins  v.  Hieeoehs  (6). 
[He  also  referred  to  Spencer  v.  Wilson  (7).] 

Vaughan  Hawkins,  in  reply :— = 

Batsford  v.  Kebbell  has  been  unfavourably  criticised  and  would 
not  now  be  followed.  I  rely  on  Vize  v.  Stoney.  [He  also  cited 
Elton  v.  Elton  (8) ;  Dundas  v.  Wolfe-Murray  (9) ;  Lister  v. 
Bradley  (10)  ;  Love  v.  1? Estrange  (11).] 

Kay,  J.  :— 

The  first  observation  that  occurs  upon  the  words  which  I  have 
to  construe  is,  that  there  is  a  complete  separation  of  the  subject  of 
this  specific  bequest  from  the  rest  of  the  property  of  the  testator 
for  the  purpose  of  effecting  this  gift ;  and  secondly,  that  there 
is  no  gift  over  in  case  the  great  nephew  does  not  survive  the 
testator,  or  in  case  he  dies  without  having  married.    Thus  the 

(1)  4  Ves.  399.  (6)  1  Atk.  500. 

(2)  2  D.  &  Wal.  659 ;  S.  C.1D.&  (7)  Law  Kep.  16  Eq.  501. 
War.  337.  (8)  3  Atk.  504. 

(3)  16  Ch.  D.  47.  (9)  1H.&M.  425. 

(4)  2  Mer.  363.  (10)  1  Hare,  10. 

(5)  3  Ves.  363.  (11)  5  Bro.  P.  C.  59. 
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KAY,  J.  case  is  at  once  distinguishable  from  Batsford  v.  Kebbell  (1).  There 
1885  the  testatrix  gave  to  the  legatee  the  dividends  on  £500  3  per 
cent,  annuities  until  he  should  attain  the  age  of  thirty-two,  at 
Wrey*  which  time  she  directed  her  executors  to  transfer  to  him  the 
principal  sum  of  £500  out  of  her  3  per  cent,  annuities  for  his  own 
use,  and  it  was  held  that  the  legacy  did  not  vest  until  the  legatee 
attained  thirty-two.  In  that  case  there  was  no  separation  of  the 
£500  annuities  from  the  other  3  per  cent,  annuities  of  the  testatrix 
until  the  legatee  attained  thirty-two,  and  all  that  was  dealt  with 
in  the  meantime  was  the  income  of  that  amount  of  annuities, 
and  not  of  any  particular  sum  given  for  the  legatee's  benefit. 
The  testatrix  had  a  quantity  of  annuities  of  the  same  kind  besides 
the  £500,  and  she  gave  out  of  the  mass  the  income  of  £500,  part 
of  it,  and  for  the  first  time  when  the  legatee  attained  thirty -two 
separated  the  £500  from  the  mass  and  directed  it  to  be  given  to 
him.  That  case  is  entirely  distinct  from  the  present,  both  in  the 
language  used  and  in  the  manner  in  which  the  gift  was  vested  in 
the  legatee.  At  this  day,  after  the  various  criticisms  which  it 
has  received,  Batsford  v.  Kebbell  would  not!,  I  think,  be  followed 
except  in  a  case  which  was  exactly  on  all  fours  with  it.  This 
case,  as  I  have  said,  is  not  so,  as  there  the  testatrix  gave  the 
income  first  as  one  gift,  and  then  the  capital  afterwards  as  a 
distinct  gift  when  the  legatee  attained  thirty-two.  I  think, 
therefore,  that  this  case  is  not  governed  by  Batsford  v.  Kebbell. 
According  to  the  rule  in  Saunders  v.  Vautier  (2),  which  has  been 
very  often  followed  by  the  Courts,  the  presumption  in  favour  of 
the  vesting  of  a  legacy  is  strengthened  when  it  is  separated  from 
the  bulk  of  the  estate  for  the  purpose  of  the  gift,  and  that  is  done 
in  this  case. 

The  next  point  is  this,  the  case  not  being  one  covered  by 
Batsford  v.  Kebbell,  this  legacy  would  no  doubt  be  vested  if 
there  was  a  gift  of  the  income  to  the  legatee  until  he  attained 
twenty-five,  or  some  other  age,  with  a  direction  that  on  his 
attaining  that  age  the  capital  should  be  transferred  to  him.  But 
here  there  is  a  direction  to  pay  the  income  to  him  until  the 
contingent  event  of  his  marriage,  and  at  the  time  of  that  con- 
tingent event  to  transfer  the  capital  to  him.  Does  that  make  any 
(1)  3  Ves.  363.  (2)  Cr.  &  Ph.  240. 
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Wrey. 


difference  ?    It  may,  if  the  words  of  the  late  Master  of  the  Kolls    KAY,  J. 

in  In  re  Bunn  (1),  be  taken  as  stating  correctly  the  principle  1885 

upon  which  a  gift  of  income  up  to  a  given  time,  and  then  a  gift      in  re 

of  principal,  is  held  to  be  a  vested  gift.    He  cites  in  that  case  Wrey- 

Stuart 

with  approval  the  passage  in  the  first  edition  of  Theobald  on 
Wills,  at  p.  276  (2) :  "  It  makes  no  difference,  whether  the  in- 
terest is  first  given  up  to  a  given  time  and  then  the  principal, 
or  vice  versa,  at  any  rate,  if  the  age  fixed  is  either  twenty-one  or 
some  later  age,  but  such  as  to  indicate  that  the  testator  has 
fixed  upon  it  only  from  the  probable  incapacity  of  the  legatees  to 
manage  their  property  satisfactorily  earlier."    Of  course,  if  that 
is  the  principle,  it  cannot  apply  to  a  case  of  this  kind,  for  a  man 
would  not  fix  on  marriage  with  any  idea  that  the  legatee  would 
upon  marrying  become  more  capable  of  managing  his  property 
than  he  was  before,  which  idea  might  afford  a  reason  for  postponing 
a  gift  of  principal  until  a  given  age,  such  as  twenty-five  or  thirty- 
two.    That  is  a  distinction  with  which,  I  must  confess,  I  am  not 
familiar,  and  I  do  not  know  that  it  has  been  drawn  in  any  other 
case.    Turning  to  Vize  v.  Stoney  (3),  the  gift  there  was  of  a  sum  of 
money  to  each  of  three  daughters  of  the  testator,  with  a  direction 
that  these  sums  were  to  be  paid  to  them  respectively  on  their 
respective  days  of  marriage,  with  interest  to  be  computed  from 
the  day  of  his  decease  to  the  day  of  payment.    In  that  case  Lord 
St.  Leonards  (4)  held  that  the  legacies  were  vested,  saying  that 
a  legacy  given  to  a  son  at  twenty-one,  or  to  a  daughter  at  that 
age  or  marriage,  is  contingent,  but  that  if  to  such  a  gift  interest 
is  annexed  in  the  meantime,  that  interest  so  given  dispenses 
with  the  contingency,  and  that,  though  it  still  sounded  in  con- 
tingency, it  could  not  so  operate ;  and  he  asked,  "  Is  there  any- 
thing then  so  peculiar  in  the  case  before  me,  or  of  a  contingency 
upon  marriage  generally,  to  prevent  my  applying  this  principle  to 
such  a  case  ?  "    I  read  these  words  to  shew  that  his  opinion  was 
not  confined  to  the  words  of  the  particular  gift  before  him,  but 
was  the  same  as  to  a  gift  contingent  on  marriage  generally.  And 
he  said  that,  on  principle,  he  could  see  no  difference  in  operation, 

(1)  16  Ch.  D.  47.  (3)  2  D.  &  Wal.  659  ;  S.  C.1D.& 

(2)  2nd  Ed.  p.  413.  War.  337. 

(4)  1  J),  &„War.  337,  350. 
Vol.  XXX.  "2  N  I 
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where  interest  in  the  meantime  is  given,  between  cases  of  gifts  on  j 
marriage,  and  gifts  at  twenty-one.     He  then  refers  to  Booth  v. 
Booth  (1),  and  says  that  he  did  not  rest  his  decision  on  that  case,  ( 
as  it  was  expressly  decided  on  the  ground  of  the  gift  being  a  gift  j 
of  residue,  which  in  the  case  before  him  it  was  not ;  apparently 
thinking  that  there  was  a  distinction  between  the  case  of  a  gift 
of  residue  and  that  of  a  general  legacy.    Speaking  for  myself,  I  j 
think  it  is  not  reasonable,  and  exceedingly  inconvenient,  to  make 
fine  distinctions  which  do  not  rest  on  any  broad  principle.    If  , 
the  gift  in  this  case  were  of  income  until  twenty-five,  with  a  direc- 
tion at  that  age  to  transfer  the  capital  to  the  legatee,  it  would 
certainly  be  vested,  and  I  do  not  see  why  it  should  not  be  vested 
where  there  is  a  gift  of  income  until  marriage  with  a  direction  to 
transfer  the  capital  at  that  time.    I  accordingly  hold  that  this 
legacy  is  vested,  and  that  Mr.  G.  E.  B.  Wrey  is  entitled  to  have 
the  stocks  and  shares  comprised  in  the  gift  transferred  to  him. 

Solicitors  :  Farrer  &  Go. 

W.  W.  K. 


kay,  J.  WILKS  v.  BANNISTER. 

[1871   W.  191.] 

Will,  Construction  of — Bequest  to  First  and  Second  Cousins — Gift  over — Death 
before  Payment  of  any  Legacy. 

Testator  bequeathed  the  residue  of  the  proceeds  of  sale  of  his  real  and 
personal  estates  upon  trust,  after  the  deaths  of  his  wife  and  sister,  to  be 
equally  divided  amongst  all  such  of  his  first  and  second  cousins,  including  ' 
his  reputed  cousin  A.  B.  and  his  children,  or  reputed  children,  and  the 
children  of  his  reputed  cousin  S.  G.  deceased  as  should  be  then  living,  and 
if  A.  B.  should  be  then  dead,  the  share  to  which  he  would  have  been  en- 
titled, if  then  living,  should  be  divided  amongst  his  then  surviving  children. 
And  by  a  codicil,  the  testator  gave  a  legacy  out  of  the  same  proceeds  of  sale 
"  to  each  of  my  cousins  J.  B.  and  G.  C."  in  addition  to  any  sum  to  which 
they  might  be  entitled  under  his  will,  and  directed  that  if  any  or  either  of 
his  first  or  second  cousins  should  die  before  the  payment  of  any  sum  or 
share  thereby  or  by  his  will  directed  to  be  paid  to  him  or  her,  such  sum  or 
share  should  be  equally  divided  among  his  or  her  wife  or  husband  and 
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children  or  child,  if  any,  and  if  none  should  be  paid  to  his  or  her  next  of 
kin.  The  testator  had  not,  either  at  the  date  of  his  will  or  at  his  death, 
any  second  cousin,  but  at  the  time  of  his  death  he  had  both  first  cousins 
and  first  cousins  once  removed,  and  also  first  cousins  twice  removed.  A.  B. 
and  S.  G.,  if  they  had  been  legitimate,  would  have  been  the  testator's  first 
cousins,  and  J.  B.  and  G.  C.  were  his  first  cousins  once  removed  : — ■ 

Held,  that  first  cousins  once  removed  and  their  children  were  included  in 
the  gift : 

Held,  also,  that  the  gift  over  on  death  before  payment  was  to  be  construed 
as  before  becoming  entitled  to  payment. 

FuRTHEE  CONSIDERATION. 

The  action  was  for  the  administration  of  the  estate  of  James 
Broivn,  who  died  on  the  27th  of  October,  1849,  and  who,  by  will 
made  on  the  27th  of  October,  1845,  after  appointing  three  trustees 
and  giving  certain  legacies,  devised  and  bequeathed  all  other  his 
real  and  personal  estates  (except  as  therein  mentioned)  to  his 
trustees,  their  heirs,  executors,  and  administrators,  upon  trust  to 
sell  and  get  in  the  same,  and  to  permit  his  wife  (one  of  the 
trustees)  during  her  widowhood  to  receive  the  income  of  one 
moiety  thereof,  and  to  permit  his  sister,  Phillis  Brown  (another 
of  the  trustees)  during  her  life  to  receive  the  income  of  the  other 
moiety.  The  testator  directed  that  on  failure  of  the  trust  of 
either  of  the  moieties,  that  moiety  should  be  subject  to  the  trust 
affecting  the  other,  and  that  if  his  wife  or  sister  should  attempt 
to  alien  or  charge  her  moiety  of  the  income,  the  trust  of  such 
moiety  should  be  deemed  to  have  failed  from  the  time  of  such 
attempt,  and  on  failure  of  the  trusts  as  to  both  moieties,  he 
directed  that  out  of  the  moneys  invested,  or  the  investments 
thereof,  the  sum  of  £10  should  be  paid  by  the  trustees  "  to  each 
and  every  of  my  then  surviving  first  cousins,  including  my  re- 
puted cousin  Andreiv  Brown,  and  that  the  residue  of  the  moneys 
or  investments  shall  be  equally  divided  between  and  amongst  all 
such  of  my  first  and  second  cousins,  including  my  reputed  cousin 
Andrew  Brown  and  his  children,  or  reputed  children,  and  the 
children  of  my  reputed  cousin  Sarah  Gale,  deceased,  late  the  wife 
of  William  Gale,  as  shall  be  then  living,  and  that  if  the  said 
Andrew  Brown  shall  be  then  dead,  the  share  to  which  he  would 
have  been  entitled,  if  then  living,  shall  be  divided  amongst  his 
then  surviving  children."  By  a  codicil  made  on  the  31st  of  May, 
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KAY,  J.     1847,  the  testator  gave  a  legacy  of  £100  out  of  the  proceeds  of 

1885       his  real  and  personal  estates  "  to  each  of  my  cousins  "  Joseph 

■\^KS     Bannister  and  George  Cole,  in  addition  to  any  sum  to  which  they 

„  v-  might  be  entitled  under  his  will ;  and  he  directed  "  that  if  any 
Bannister.       &  m  J 

  or  either  of  my  first  or  second  cousins  shall  die  before  the  pay- 
ment of  any  sum  or  share  hereby  or  by  my  said  will  directed  to 
be  paid  to  him  or  her,  such  sum  or  share  shall  be  equally  divided 
among  his  or  her  wife  or  husband  and  children  or  child,  if  any, 
and  if  none  shall  be  paid  to  his  or  her  next  of  kin  according  to 
the  Statutes  of  Distribution.'"  By  another  codicil  made  on  the 
14th  of  May,  1849,  the  testator  appointed  "  my  cousin  "  Joseph 
Bannister  an  executor  and  trustee  of  his  will  and  codicils  jointly 
with  the  three  trustees  named  in  the  will. 

The  will  and  codicils  were  proved  by  Bridger  WilJcs,  the  third 
trustee  appointed  by  the  will,  alone  on  the  8th  of  December, 
1849.  Phillis  Brown,  the  sister,  died  in  June,  1857,  and  the 
widow  of  the  testator  died  in  January,  1871. 

If  legitimate  Andrew  Brown  and  Sarah  Gale  would  have  been 
first  cousins  of  the  testator. 

Joseph  Bannister,  to  whom  the  testator  had  referred  as  "  my 
cousin,"  was  a  first  cousin  once  removed.  He  died  in  November, 
1860,  leaving  six  children,  the  Defendant  Frederick  Bannister 
being  one  of  them. 

George  Cole  mentioned  above  was  another  first  cousin  once 
removed. 

The  trustees  (the  Plaintiffs)  advertised  for  persons  claiming  to 
be  interested  under  the  will  and  codicils,  and  105  sent  in  claims. 
On  the  hearing  of  the  action  on  the  27th  of  January,  1872,  an 
inquiry  was  directed  to  be  made  as  to  who  were  the  first  and 
second  cousins  and  other  persons  within  the  sixth  degree  of  con- 
sanguinity to  the  testator  who  were  living  at  the  date  of  his  will 
and  at  the  time  of  his  death ;  and  at  the  time  of  the  death  of  his 
widow,  or  at  any  or  which  of  those  times,  and  whether  they  were 
dead,  and  if  so  when  they  died,  and  who  were  their  person 
representatives,  and  what  wife,  husband,  children,  or  child  the 
left. 

The  Chief  Clerk,  in  answer  to  that  inquiry,  had  placed  in  h 
certificate  the  names  of  192  persons.    There  were  no  secon 
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cousins,  but  there  were  first  cousins  and  first  cousins  once  and    KAY,  J, 


The  question  now,  on  further  consideration,  was  amongst  whom  Wilks 
the  residue  of  the  proceeds  of  the  estates  should  be  divided.  Bannist* 

Hastings,  Q.C.,  and  W.  D.  Bawlins,  for  the  Plaintiffs,  stated  the 
facts. 

Dauney,  for  the  Defendant  Frederick  Bannister,  a  first  cousin 
twice  removed  of  the  testator,  submitted  that  he  was  in  the  same 
degree  of  relationship  to  the  testator  as  second  cousins,  and 
should  be  included  in  the  class  of  beneficiaries :  Silcox  v.  Bell  (1). 
In  re  Parker  (2)  was  distinguishable,  as  there  the  gifts  were  speci- 
fically to  first  and  to  second  cousins.  There  were  cousins  of  both 
classes,  and  they  were  entitled  to  the  exclusion  of  children  and 
grandchildren  of  first  cousins.  The  testator  in  this  case  had 
included  the  first  and  second  cousins  in  one  class,  and  the  lan- 
guage used  should  have  a  wider  meaning  given  to  it.  In 
Sanderson  v.  Bayley  (3)  the  testator  had  no  second  cousins  at 
either  the  date  of  his  will  or  his  death,  and  as  in  In  re  Bonner  (4) 
a  gift  to  second  cousins  where  there  were  none  was  held  to  in- 
clude first  cousins  once  removed :  Blade  v.  Foohs  (5).  The  case 
of  Charge  v.  Goody er  (6)  was  a  strong  authority  for  holding  that 
a  gift  to  first  and  second  cousins  would  include  those  who  were 
related  to  the  testator  in  the  degree  of  second  cousins.  There 
was  nothing  in  any  recent  decision  to  induce  the  Court  to 
hold  that  first  cousins  twice  removed  were  not  entitled,  though 
Mr.  Theobald,  in  his  book  on  Wills  (7),  had  stated  that  in  In  re 
Barker  that  decision  was  not  approved  of. 

He  also  referred  to  Mayott  v.  Mayott  (8),  but  relied  on  the 
decisions  in  Silcox  v.  Bell,  Charge  v.  Goodyer,  and  Sanderson  v. 
Bayley,  that  second  cousins  in  this  case  should  include  first 
cousins  twice  removed. 

[Kay,  J.,  said  it  was  difficult  to  see  how  In  re  Bonner  could 
be  reconciled  with  the  decisions  in  the  cases  of  Silcox  v.  Bell  and 
Charge  v.  Goodyer.] 
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KAY,  J.        Vaughan  Hawkins,  for  first  cousins  once  removed,  submitted  that 
1885       the  testator  meant  by  second  cousins  those  cousins  who  were  in 
Wilks     the  second  degree — first  cousins  once  removed  :  Blade  v.  Foolcs  (1) ; 
Bannister   ^n  re  B°nner  (2)  ?  an(^  ^na^  meaning  of  the  language,  second 

  cousins,  was  recognised  in  Sanderson  v.  Bayley  (3) — it  meant  those 

who  were  within  the  degree  of  second  cousin.  That  construction 
being  adopted,  the  particular  circumstances  of  this  case  being 
considered,  the  first  cousins  once  removed  would  be  entitled  to 
share  in  the  residue  of  the  estate.  A  question  arose  on  the 
gift  over  in  the  codicil  in  the  event  of  cousins  dying  before  the 
payment  of  the  moneys  given  to  them.  It  would,  he  submitted, 
mean  dying  before  actual  receipt  of  the  moneys :  Johnson  v. 
Crook  (4). 

JDauney  submitted  that  the  words  should  be  read  so  that  the 
gift  over  should  take  effect  on  death  before  the  time  specified  for 
payment — the  death  of  the  survivor  of  the  wife  and  sister,  and 
not  before  the  actual  receipt  of  the  moneys.  It  was  not  like  the 
case  of  a  gift  of  legacies  by  the  testator  to  take  effect  on  his  own 
death,  as  there  actual  payment  might  be  postponed  for  a  year : 
In  re  Chaston  (5) ;  In  re  Wilkins  (6). 


Kay,  J.  :— 

I  have  to  construe  a  gift  by  will  of  residue  to  first  and  second 
cousins  of  the  testator  who  should  be  living  at  the  death  of  the 
survivor  of  his  wife  and  sister.  The  testator  had  no  second  cousin 
at  the  date  of  his  will,  or  at  his  death  which  occurred  some  years 
after.   

In  Mayott  v.  Mayott  (7),  under  a  similar  gift,  first  cousins  and 
first  cousins  once  removed  and  a  great  niece  were  held  to  be 
entitled :  the  testator  there  having  died  a  few  days  after  the  date 
of  his  will,  and  having  no  second  cousins. 

In  Silcox  v.  Bell  (8),  where  the  gift  was  to  relations  who  could 
prove  themselves  to  be  either  first  or  second  cousins,  or  the 
representatives  of  first  and  second  cousins,  Sir  John  Leach  was  of 

(1)  9  Sim.  386.  (5)  18  Oh.  D.  218. 

(2)  19  Ch.  D.  201.  .  (6)  Ibid.  634. 

(3)  4  My.  &  Cr.  56.  (7)  2  Bro.  C.  C.  125. 

(4)  12  Ch.  D.  639.  (8)  1  S.  &  S.  301. 
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opinion  that  all  persons  within  the  degree  of  relationship  men-    KAY,  J. 
tioned  in  the  will  were  within  the  intention  of  the  testator,  and  1885 
that  therefore  first  cousins  twice  removed  were  entitled.    In  Wilks 
Charge  v.  Goody er  (1)  that  case  was  followed.  Bahotstbr 

In  Sanderson  v.  Bayley  (2)  it  was  decided  that  the  words  first 
cousins  or  cousins  german  were  to  be  read  strictly,  and  did  not 
include  the  descendants  of  first  cousins,  and  the  preceding  cases 
were  distinguished,  because  in  them  the  gift  was  to  the  testator's 
"first  and  second  cousins."  In  Slade  v.  FooJcs  (3)  a  bequest  to 
second  cousins  or  their  issue,  where  the  testatrix  had  no  second 
cousins,  was  held  to  mean  first  cousins  once  removed,  and  the 
!  issue  of  those  deceased.  In  Caldecott  v.  Harrison  (4)  the  Vice- 
chancellor  of  England  said  that  the  word  "cousins"  used  simpli- 
\citer  would  include  cousins  of  every  description,  but  as  used  in 
the  will  before  him  it  meant  first  cousins.  In  the  case  of  Corpo- 
ration of  Bridgnorth  v.  Collins  (5),  where  the  gift  was  to  second 
cousins,  the  same  Yice-Chancellor  said  that  those  only  who  had 
either  the  same  great-grandfather  or  the  same  great-grandmother 
were  the  second  cousins,  and  that  they  only  could  take. 

In  Stoddart  v.  Nelson  (6)  it  was  held  that  a  gift  to  cousins 
meant  first  cousins  only.  That  case  was  followed  in  Stevenson  v. 
Abingdon  (7). 

In  In  re  Parker  (8)  those  cases  were  much  canvassed,  and  it 
was  held  that  the  term  "second  cousins"  did  not  include  children 
or  grandchildren  of  first  cousins  where  there  were  second  cousins 
;to  take.  In  In  re  Bonner  (9),  where  the  testator  gave  property 
to  his  second  cousins,  and  had  none  at  the  date  of  his  will  or 
at  his  death,  it  was  held  that  first  cousins  once  removed  were 
entitled. 

Those  are  the  principal  cases  on  the  subject,  and  it  appears 
from  them  that  the  construction  of  these  words  has  not  been 
uniform,  but  that  the  tendency  of  the  later  decisions  has  been  to 
^ive  them  their  strict  meaning  unless  there  be  no  person  of  the 
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KAY,  J.    class — a  fact  which  it  seems  to  have  been  assumed  the  testator 
1885       would  know. 

Wilks        But  the  will  which  I  have  to  construe,  after  a  gift  of  the|j 
residue  to  first  and  second  cousins,  continues  thus:  "In  eluding  ; 
my  reputed  cousin  Andrew  Brown  and  his  children  or  reputed  j  j  -i 
children."  Andrew  Brown  would  have  been  a  first  cousin  of  the  J 
testator  if  legitimate,  and  his  children  would  have  been  first 
cousins  once  removed.    The  including  in  a  class  someone  wha 
does  not  belong  to  it  does  not  ordinarily  extend  the  class ;  but 
where  the  reason  for  so  including  a  person  is  expressed,  as  it  is- 
here,  by  the  word  "  reputed,"  there  is  some  ground  for  supposing 
that  the  testator  considered  that  he  and  his  children  would  have 
been  first  and  second  cousins  within  the  meaning  of  those  words 
as  used  by  him,  if  Andrew  Brown  had  been  legitimate. 

But  a  further  indication  is  given  in  the  codicil,  by  which  the 
testator  gave  £100  to  each  of  his  cousins,  Joseph  Bannister  and 
George  Cole,  in  addition  to  any  sum  to  which  they  "may  be 
entitled  under  my  will."  Now  Joseph  Bannister  and  George  Cole 
were  first  cousins  once  removed,  and  as  the  gift  by  the  will  was 
only  to  such  first  and  second  cousins  as  should  survive  the 
testator's  wife  and  sister,  the  words  "  may  be  entitled  "  probably 
referred  to  that  contingency,  and  this  affords  a  strong  indication 
that  the  testator  meant  by  the  words  "  second  cousins  "  his  first 
cousins  once  removed ;  and  that,  I  think,  is  the  true  meaning  of 
the  words  as  used  in  this  will. 

Another  question  is,  what  is  the  effect  of  the  clause  in  the 
codicil  which  directed  that  if  any  of  his  first  or  second  cousins 
should  die  "  before  the  payment  of  any  sum  or  share  "  thereby 
or  by  the  will  directed  to  be  paid  to  him  or  her,  it  should  go 
over? 

The  nearest  authorities  seem  to  me  to  be  Whiting  v.  Force  (1)  ; 
Be  Dodgson's  Trust  (2) ;  In  re  Arrowsmitlis  Trusts  (3) ;  and  In  re 
Wilhins  (4),  in  all  of  which  words  of  gift  over  before  division 
or  receipt  were  construed  to  mean  not  before  actual  payment,  but 
before  the  time  of  payment.  In  In  re  Arrowsmitlis  Trusts  the 
gift  was  to  such  nephews  and  nieces  as  should  be  living  at  the 

(1)  2  Beav.  571.  (3)  2D.P.&  J.  474. 

(2)  1  Drew.  440.  (4)  18  Ch.  D.  634. 
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death  of  the  testator,  with  a  gift  over  of  the  share  of  any  who    KAY,  J. 
should  die  before  receiving  their  respective  shares.    It  was  held  1885 
to  mean  any  who  should  die  before  the  end  of  the  year  from  wilks 
the  testator's  death,  which  is  allowed  to  executors  for  payment  of  BAN^jSTEI 

debts  and  legacies,  not  before  actual  receipt  at  a  later  period.  It   

was  said  in  that  case  that  the  share  given  over  must  mean  a 
share  that  had  vested — that  is,  a  share  of  one  of  the  class  who 
survived  the  testator. 

The  difference  in  this  case  is  that  the  gift  is  not  at  the  testator's 
death,  but  on  the  death  of  the  survivor  of  two  persons  who,  he 
contemplated,  would  be  living  after  his  own  death ;  so  that  the 
time  of  payment  was  the  death  of  such  survivor,  not  a  year  later. 
If  the  gift  over  be  read  if  any  die  before  the  time  for  payment ; 
that  would  be,  not  a  gift  over  of  a  vested  share,  but  a  gift  to  the 
children  of  any  cousin  of  the  share  to  which  he  would  have  been 
entitled  if  he  had  survived  the  time  of  payment.  After  a  good 
deal  of  consideration  I  have  come  to  the  conclusion  that  that  is 
the  true  construction.  The  children  of  Andrew  Brown  and  the 
children  of  Sarah  Gale  must  be  treated  as  some  of  the  first 
cousins  once  removed,  who  are  within  this  provision. 

Solicitors :  C.  N.  Longeroft,  agent  for  Longcroft  &  Green, 
Havant ;  W.  D.  Dowding ;  Longcroft  &  Wade. 


T.  F.  M. 
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McBEAN  v.  DEANE. 


[1885  M.  1956.] 


Benefice  with  Cure — Charge — 13  Eliz.  c.  20  [Bevised  Ed.  Statutes,  vol.  i.,p.  634] — 
Union  of  Benefices  Act,  1860  (23  &  24  Vict.  c.  142)  [Bevised  Ed.  Statutes, 
vol.  xiii.,  p.  899] — Compensation  payable  to  retiring  Incumbent. 

In  pursuance  of  an  Order  in  Council  under  the  Union  of  Benefices  Act, 
1860,  uniting  two  City  benefices,  certain  annuities  were  granted  to  the 
retiring  incumbent  and  his  assigns  out  of  the  annual  income  of  the  united 
benefice,  and  made  a  first  charge  thereon  during  the  joint  lives  of  himself 
and  the  incumbent  of  the  united  benefice,  so  long  as  he  should  perform  in 
person,  or  by  substitute  to  be  approved  of  by  the  bishop,  the  duties  of 
curate  of  the  united  benefice  under  the  style  of  vicar  in  charge,  with  a 
provision  for  the  retiring  incumbent  after  the  death  of  the  incumbent  of 
the  united  benefice  : — 

Meld,  that  such  annuities  were  not  a  benefice  with  cure  within  13  Eliz. 
c.  20,  and  accordingly  could  be  validly  mortgaged  by  the  retired  in- 
cumbent. 

By  an  Order  in  Council  dated  the  5th  of  May,  1873,  and  made 
in  pursuance  of  the  Pluralities  Amendment  Act,  1850  (13  &  14  Yict. 
c.  98),  and  the  Union  of  Benefices  Act,  1860  (23  &  24  Yict.  c.  142), 
a  scheme  for  uniting  the  benefices  of  St.  Helen,  Bishopsgate,  and 
St.  Martin  Outwich  into  one  benefice  under  the  style  of  the  united 
rectory  of  St.  Helen,  Bishopsgate,  with  St.  Martin  Outivich,  was  con- 
firmed. By  this  scheme  it  was  provided  that  if  both  of  such  bene- 
fices should  be  vacant  when  the  scheme  should  be  confirmed,  the 
union  should  forthwith  take  effect ;  if  the  benefice  of  St.  Helen, 
only,  should  be  vacant,  the  union  should  also  take  effect  if  the  in- 
cumbent of  St.  Martin  should  consent  to  become  the  incumbent  of 
the  united  benefice.  If  when  the  scheme  should  be  confirmed  both 
of  the  benefices  should  be  full,  then  the  union  should  take  effect 
upon  the  next  vacancy  of  the  benefice  of  St.  Helen  if  the  incum- 
bent for  the  time  being  of  St.  Martin  should  consent  to  become 
the  incumbent  of  the  united  benefice,  but  if  he  should  not  so 
consent,  then  the  union  should  take  effect  immediately  upon  the 
first  vacancy  of  the  benefice  of  St.  Helen  which  should  happen 
after  the  avoidance  of  the  benefice  of  St.  Martin,  and  the  then 
incumbent  of  St.  Martin  should  be  the  first  incumbent  of  the 
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united  benefice.    And  in  either  case  it  should  be  lawful  for  the  CHITTY,  J, 
bishop  to  admit  to  the  united  benefice  such  first  incumbent  (if  1885 
an  incumbent  for  the  time  being  of  either  of  the  existing  bene-  McBean 
fices)  without  any  form  or  fee  of  presentation,  and  he  should  Dl5J* 
thereupon  become  the  incumbent  of  the  united  benefice.    (2.)  If  — - 
;as  happened)  the  then  incumbent  of  St.  Helen  (Dr.  Cox),  should 
•etire  from  his  incumbency  in  order  that  the  union  might  take 
mmediate  effect,  and  the  then  incumbent  of  St.  Martin  (the  Eev. 
I.  B.  Beane)  should  be  willing  to  become  the  first  incumbent  of 
'he  united  benefice,  such  incumbent  of  the  benefice  of  St.  Helen 
hould  be  entitled  to  receive  out  of  the  annual  income  of  the 
jinited  benefice,  and  by  way  of  compensation,  the  yearly  sum  of 
£42  9s.  lOd.  (being  a  sum  equal  to  the  net  annual  value  of  the 
ndowments  annexed  to  his  incumbency),  and  also  the  Easter 
offerings  for  that  portion  of  the  united  benefice  which  should 
Represent  the  present  benefice  of  St.  Helen,  and  also  the  further 
nnual  sum  of  £300,  which  annual  sums  were  to  commence  as  from 
be  day  on  which  the  union  should  take  effect  and  be  payable 
uarterly.    (3.)  The  £42  9s.  lOd.  and  the  Easter  offerings  to  be 
ayable  to  Dr.  Cox  during  the  joint  lives  of  himself  and  Mr.  Deane, 
ad  the  £300  per  annum  to  be  payable  to  Dr.  Cox  so  long  during 
is  life  as  he  should  be  able  and  ready  and  willing  to  perform  in 
erson,  or  by  a  substitute  to  be  approved  of  by  the  bishop,  the 
uties  of  curate  of  the  united  benefice,  and  it  was  ordered  that 
hile  he  should  so  perform  the  duties  of  such  curate  he  should 
I  styled  and  called  the  vicar  in  charge  of  the  united  benefice, 
it  the  performance  of  such  duties  by  the  vicar  in  charge  was 
tat  to  affect  the  obligation  of  the  incumbent  of  the  united  bene- 
pe  to  reside  on  the  benefice,  unless  such  residence  should  be  duly 
spensed  with  by  license  by  the  bishop.    (4.)  In  the  event  of 
|e  incumbent  of  St.  Martin  vacating  the  united  benefice  during 
e  life  of  Dr.  Cox,  the  annual  sums  and  Easter  offerings  should 
:)m  the  first  quarter  day  after  the  vacancy  cease  to  be  payable, 
Id  from  and  after  such  quarter  day  the  present  incumbent  of 
1.  Helen  should  be  entitled  in  lieu  thereof  to  receive  the  annual 
im  of  £400  during  the  remainder  of  his  life,  payable  by  equal 
llf-yearly  payments.    It  was  also  provided  (5)  that  the  said 
i  nual  sums  should  be  charged  upon  the  annual  income  of  the 
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CHITTY,  J.  united  benefice  and  be  payable  by  the  incumbent  for  the  tim ! 
1885       being  of  the  united  benefice,  and  that  as  between  that  incumber! ; 
McBean    and  the  retiring  incumbent  and  his  assigns  the  said  annual  surcj 
Deane      should  be  a  first  charge  at  law  and  in  equity  upon  the  income  ci 

  the  united  benefice,  the  incumbent  of  which  benefice  should  b 

deemed  to  have  accepted  the  same,  subject  to  a  trust  to  pay  tj 
the  retiring  incumbent  or  his  assigns  the  said  annual  sums  out  cj 
the  income  of  such  benefice,  and  for  that  purpose  should  use  a] 
due  diligence  to  receive  and  collect  the  income  of  the  unite; 
benefice,  and  that  if  such  annual  sum  should  be  in  arrear,  it  shoul; 
be  lawful  for  the  bishop  to  sequester  the  profits  of  the  benefice  i, 
satisfaction  of  the  arrears,  but  that  the  power  so  conferred  upoj 
the  bishop  should  not  in  any  wise  abridge  or  interfere  with  th 
rights  of  the  retiring  incumbent  or  his  assigns  to  recover  sucf; 
annual  sums  and  all  arrears  thereof  by  proceedings  at  law  or  ii 
equity. 

By  deed  of  the  22nd  of  May,  1873,  Dr.  Cox  resigned  his  ben 
fice  of  St.  Helen,  Bishojpsgate,  and  thereupon  under  the  provisions 
the  Order  in  Council  the  two  benefices  became  united  and  co 
solidated  into  one  benefice  by  the  name  of  "  The  United  Bectoryof  £ 
Helen,  Bishopsgate,  with  St.  Martin  Outwich"  The  Kev.  J.  B.  Dea 
became  the  incumbent  of  the  united  benefice,  and  Dr.  Cox  there! 
became  entitled  during  the  joint  lives  of  himself  and  the  Ke 
J.  B.  Deane  to  receive  out  of  the  annual  income  of  the  unit*! 
benefice  the  annual  sums  of  £42  10s.  and  the  £300  per  annum,  j 
provided  by  the  Order  in  Council,  and  he  had  from  that  tin1 
received  these  annuities. 

On  the  24th  of  November,  1876,  "a  deed  of  separation  w| 
executed  by  Dr.  and  Mrs.  Cox,  by  which  Dr.  Cox  covenanted  wi 
the  trustees  therein  named  for  the  payment  of  certain  annuities  f 
the  benefit  of  his  wife  and  the  children  of  the  marriage. 

By  deed  of  the  28th  of  April,  1880,  Dr.  Cox  assigned  ■ 
J.  N.  Upfill  all  the  stipend,  endowments,  and  emoluments  to  whi 
he  was  entitled  as  vicar  in  charge  of  the  united  parishes  of  J 
Helen  with  St.  Martin  Outwich,  and  also  all  further  and  ott  : 
stipend,  endowments,  or  emoluments  (if  any),  to  which  he  shon . 
thereafter  become  entitled  as  such  vicar  in  charge  as  aforesaid,  I 
as  vicar,  or  any  retiring  emoluments  which  he  might  thereafi ' 
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become  entitled  to  or  possessed  of — by  way  of  mortgage  to  secure  CHITTY,  J. 
a  sum  of  £436  9s.  lid.  and  interest  owing  to  Upfill.    On  the  1885 
23rd  of  July,  1880,  that  security  was  assigned  by  Upfill  to  the  mcBean 
Plaintiff,  A.  E.  McBean.  Deane. 

On  the  24th  of  January,  1885,  the  trustee  of  the  separation  deed   

recovered  judgment  against  Dr.  Cox  for  the  sum  of  £227  17s.  6d. 
which  was  then  owing  under  the  separation  deed,  and  execution 
was  issued  thereon.  The  trustee  then  applied  for  a  sequestration 
of  the  profits  of  the  living,  and  from  doubts  entertained  by  the 
Eegistrar,  whether  under  the  scheme  Dr.  Cox  was  a  beneficed 
clergyman,  the  matter  was  referred  to  Dr.  Tristram,  the  Chancellor 

I  of  the  diocese,  who  decided  that  the  emoluments  accruing  to  Dr. 
Cox  were  a  benefice  capable  of  being  sequestered,  and  accordingly 
directed  the  writ  to  issue.  It  appeared,  however,  in  the  course  of 
the  present  hearing  that  all  incumbents  of  livings  in  the  city  of 
London  are  ipso  facto  fellows  of  Sion  College,  and  that  upon  the 
making  of  the  Order  in  Council  a  question  had  arisen  whether  Dr. 
Cox  was  still  a  fellow  of  the  college,  whereupon  it  was  decided  by 
the  late  Bishop  of  London,  as  visitor  of  the  college,  that  a  clergy- 
man who  retired  under  the  Union  of  Benefices  Act,  1860,  by  exe- 
cuting a  deed  of  resignation,  and  ceasing  thus  to  be  the  incumbent 
of  the  benefice,  ceased  also  to  be  a  fellow  of  the  college. 

On  the  14th  of  May  notice  of  his  charge  was  given  by  McBean 
to  the  trustee  of  the  separation  deed.  On  the  10th  of  June  he 
had  issued  a  writ  in  an  action  against  the  Eev.  J.  B.  Deane  and 
CraddocJc,  the  incumbent  and  the  churchwarden  of  the  united 
parish,  and  against  Pitman,  the  trustee  of  the  separation  deed,  and 
Dr.  Cox,  claiming  an  injunction  to  restrain  payment  to  the  trustee 

!  of  the  next  quarterly  payment  of  the  compensation  money  pay- 
able to  Dr.  Cox,  the  vicar  in  charge,  and  a  declaration  that  the 
Plaintiff  was  entitled  to  receive  the  same  and  all  future  quarterly 

'  payments  by  virtue  of  his  securities  of  the  28th  of  April  and  23rd 
of  July,  1880,  until  the  debt  due  to  him  under  such  deeds  was 
discharged. 

He  now  moved  for  an  injunction. 

The  question  argued  was  whether  the  mortgage  created  by 
Dr.  Cox  in  April,  1880,  upon  the  stipend,  endowments,  and  emolu- 
ments to  which  he  was  entitled  as  vicar  in  charge  of  the  united 
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OHITTY,  J.  parishes  under  the  Order  in  Council,  was  a  charge  of  a  benefice ! 
1885       with  a  cure  of  souls,  and  therefore  void  under  13  Eliz.  c.  20. 

McBean 

Deane         ^r  Walter  Phillimore,  Q.C.,  and  Leicester  P.  Beaufort,  for  the } 
  Plaintiff,  in  support  of  the  motion  : — 

Dr.  Cox  has  formally  resigned  his  benefice  and  ceased  to  be  an 
incumbent,  and  the  annual  sums  payable  to  him  under  the  pro- 
visions of  the  Order  in  Council  by  way  of  compensation  cannot  be  j 
said  to  be  a  benefice  within  13  Eliz.  c.  20,  which  makes  utterly 
void  all  chargings  of  any  benefice  with  cure.  Such  compensation 
is  an  ordinary  chose  in  action  capable  of  assignment,  and  this  " 
confirmed  by  the  language  of  the  Order  in  Council  which  use 
throughout  the  words  "the  retiring  incumbent  and  his  assigns." 

[Chitty,  J* : — In  Gathercole  v.  Smith  (1)  it  was  held  under  the 
Incumbents  Resignation  Act,  1871,  s.  10 — which  declares  that  the 
pension  allowed  to  a  retiring  incumbent  shall  be  a  charge  upon  the 
revenues  of  the  benefice,  and  shall  be  recoverable  as  a  debt  at  law 
or  in  equity  from  the  incumbent  of  the  said  benefice  by  the  retired 
clerk,  his  executors,  administrators  or  assigns,  but  shall  not  be 
transferable  at  law  or  in  equity — that  such  pension,  notwith- 
standing the  use  of  the  words  "  assigns,"  was  incapable  of  alienatio 
So,  also,  in  Haivkins  v.  Gathercole  (2)  it  was  held  that  the  Act  o 
Elizabeth  had  not  been  repealed  by  the  general  words  containe ' 
in  1  &  2  Yict.  c.  110,  s.  13,  and  that  a  judgment  against  an  incum 
bent  did  not  create  a  charge  upon  his  benefice.] 

The  Order  in  Council  contains  no  prohibition  against  alien 
tion.  But,  even  if  the  annuities  payable  by  way  of  compens" 
tion  are  a  benefice,  it  is  a  benefice  without  cure  of  souls,  and 
such  can  be  validly  charged  :  Grenfell  v.  Dean  and  Canons  ot 
Windsor  (3),  where  a  mortgage  of  a  canonry  with  its  profits,  there 
being  no  cure  of  souls,  and  the  only  duties  residence  and  atten- 
dance in  chapel  for  twenty-one  days  in  the  year,  was  held  valid.  So 
here  there  is  no  cure  of  souls,  as  Dr.  Cox  is  not  bound  to  discharge 
any  ecclesiastical  duties  in  person,  but  may  perform  them  by! 
substitute,  for  which  the  bishop's  dispensation  is  not,  as  in  the  case 

(1)  17  Ch.  D.  1.  (2)  6  D.  M.  &  G.  1. 

(3)  2Beav.  544,  - 
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of  an  incumbent,  necessary.  At  most  the  duties  are  those  of  a  CHITTY,  J, 
stipendiary  curate,  whose  stipend  is  not  a  benefice  within  13  Eliz.  1885 


Bomer,  Q.C.,  and  Wedderhum,  for  the  sequestration  creditor : — 

We  admit  that  the  Easter  offerings  and  the  annuity  of  £42  10s. 
cannot  be  said  to  be  a  benefice,  or  part  of  a  benefice,  being  given 
without  duties  being  attached  to  the  receipt  of  those  amounts.  But 
with  respect  to  the  annuity  of  £300  it  is  clearly  a  benefice,  and  the 
Plaintiff's  charge  being  a  charge  upon  a  benefice  is  clearly  void 
within  13  Eliz.  c.  20,  which,  so  far  as  it  prohibits  chargings  of 
benefices,  is  still  in  force.  The  distinguishing  characteristic  of  a 
benefice  is  that  the  incumbent  holds  it  as  a  freehold  for  a  definite 
period  independently  of  the  will  of  another,  and  from  which  he 
cannot  be  expelled  or  excluded :  Watson's  Clergyman's  Law.  It 
is  plain  that  under  the  Order  in  Council  neither  the  bishop  nor  the 
incumbent  of  the  united  benefice  could  expel  Dr.  Cox.  A  benefice 
is  thus  defined  by  Duarenus  (De  Benef.  (1)) :  "  Bes  ecclesiastica  quse 
sacerdoti  vel  elerico  oh  sacrum  ministerium  utenda  in  perpetuum 
concedatur,"  see  Stephens'  Laws  relating  to  the  Clergy  (2),  where 
in  perpetuum  is  translated  "annexed  to  the  church  for  ever." 
Again,  "  Beneficium,  or  benefice,  is  a  large  word,  and  is  taken 
for  any  ecclesiastical  promotion  or  spiritual  living  whatsoever  :" 
Coke  (3) ;  Phillim.  Eccl.  Law  (4)  ;  Wharton's  Law  Lexicon. 
Dr.  Cox's  position  is  that  of  a  perpetual  curate  rather  than  a 
stipendiary  curate,  and  a  perpetual  curacy  is  a  benefice  within  the 
meaning  of  the  Benefices  Pluralities  Act  (1  &  2  Vict.  c.  106) : 
Cripps'  Law  of  Church  and  Clergy  (5)  ;  and  a  mortgage  of  pew 
I  rents  by  the  vicar  of  a  district  church  is  void  as  being  a  charge 
Ion  the  beneficial  interest  given  to  the  vicar  in  charge  for  his 
^maintenance :  Ex  parte  Arrowsmith  (6) ;  Coote  on  Mortgages  (7). 
So  also  ejectment  will  not  lie  for  a  canonry,  which  is  an  eccle- 
siastical office  only :  Doe  v.  Musgrave  (8).  The  use  of  the  term 
r  assigns  "  in  the  Order  is  not  inconsistent  with  our  contention, 


c.  20,  and  may  be  validly  assigned. 


McBban 


V. 

Deank 


(1)  Lib.  2,  cap.  4,  p.  1169. 

(2)  Page  140. 

(3)  2nd  Inst.  p.  29. 

(4)  Pages  306-7. 


(5)  5th  Ed.  p.  161. 

(6)  8  Ch.  D.  96. 

(7)  5th  Ed.  pp.  374-5. 

(8)  1  Man.  &  G.  625. 


526 


CHANCERY  DIVISION. 


[VOL.  XXX. 


CHITTY,  J.  as  it  may  refer  to  an  alienation  of  arrears  of  payment,  or  to 
1885       payments  to  a  substitute. 
McBean       [They  also  cited  Alchin  v.  Hopkins  (1)  and  Dean  and  Chapter 
Deane.     °f  Norwich's  Case  (2).] 

Sir  W.  Phillimore,  in  reply : — 

The  onus  is  on  the  Defendants  of  shewing  that  Dr.  Cox  could 
not  assign  the  sums  payable  to  him  by  way  of  compensation 
under  the  Order  in  Council.  We  submit  that  such  compensation 
is  not  "a  benefice  with  cure  of  souls"  within  the  meaning  of 
13  Eliz.  c.  20.  That  statute,  as  shewn  by  the  preamble,  deals 
with  "  benefices  and  other  ecclesiastical  livings  with  cure,"  and 
unless  the  Defendants  can  shew  that  the  Plaintiff's  mortgage  was 
a  charging  of  a  benefice  with  cure,  the  mortgage  is  not  within  the 
prohibition  of  the  Act,  and  is  valid.  The  compensation  allowance 
is  not  a  benefice,  as — 1st.  A  new  benefice  cannot  be  created  by 
Order  in  Council,  or  by  any  private  individual,  or  otherwise  than 
by  the  express  terms  of  a  statute.  2nd.  "  Benefice  "  and  "  incum- 
bent "  are  correlative  terms,  and  the  holder  of  a  benefice  can  only 
be  introduced  in  one  of  the  three  ways  known  to  law :  by  pre- 
sentation, institution,  or  induction. 

With  the  exception  of  donatives,  and  perpetual  curacies,  which 
were  "monks'  vicarages;"  the  cure  of  souls  remaining  in  the 
monks,  and  the  minister,  whom  they  employed,  being  a  mere 
stipendiary :  Duke  of  Portland  v.  Bingham  (3),  induction  was  the 
temporal  act  necessary  in  order  to  clothe  the  incumbent  with 
the  legal  fee  of  the  benefice  whereby  he  is  made  complete  in- 
cumbent of  the  living,  "  and  it  is  the  same  in  the  Canon  Law  as 
livery  and  seisin  at  the  Common  Law :"  Ayliffe,  Parergon  (4) ; 
after  which  it  cannot  be  questioned  in  the  Ecclesiastical  Court : 
Watson's  Clergyman's  Law  (5).  If  Cox  is  an  incumbent,  how  did 
he  get  his  incumbency?  Upon  the  passing  of  the  Order  in 
Council  he  formally  and  canonically  resigned  his  benefice,  and 
Deane  was  formally  admitted  to  the  united  benefice :  in  fact  the 
Order  in  Council  provides  for  his  institution,  but  is  silent  as  to 

(1)  1  Bing.  N.  C.  99.  (3)  1  Hagg.  Cons.  157,  165. 

(2)  3  Rep.  73  a.  (4)  Page  302. 

(5)  Page  7. 
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anything  of  the  kind  in  the  case  of  Dr.  Cox.    The  whole  scope  of  CHITTY,  J . 
the  Union  of  Benefices  Act,  1860,  is  to  get  rid  of  the  benefice  of  !885 
the  retiring  incumbent,  for  whom  provision  is  to  be  made,  and  McBean 
to  create  the  united  benefice.   Then  what  can  be  said  of  a  benefice  deane. 
which  is  to  cease  with  the  life  of  the  first  incumbent  and  is  not 
attached  to  the  church  for  ever.    No  benefice  yet  was  ever  held 
by  one  incumbent  and  made  determinable  with  his  life.  The 
passage  from  Buarenus,  the  meaning  of  which  is  open  to  dispute, 
is  thus  referred  to  in  Ayliffe,  Par  ergon  (1) :  "  And  it  is  said  to 
be  in  perpetuum,  because  the  clerk  is  to  enjoy  and  receive  the 
same  for  ever  during  life ;  or  (as  others  say)  because  the  thing  is 
annexed  to  the  church  for  ever."    And  see  Godolphin 's  Beperto- 
rium  (2),  from  which  Stephens  has  taken  his  translation  without 
acknowledgment.    All  that  Dr.  Cox  is  entitled  to  under  the  Order 
in  Council  is  compensation  in  the  shape  of  money  charged  upon 
the  united  benefice,  but  that  compensation  is  in  no  sense  a  bene- 
fice with  cure,  and  may  validly  be  charged. 

[Colt  v.  Bishop  of  Lichfield  (3)  ;  Willcock  v.  Terrell  (4) ;  Phillim. 
Eccl.  Law  (5),  were  also  referred  to.] 

J".  Simmonds,  for  Eev.  J.  B.  Deane. 

A.  Whitaher,  for  Craddock,  one  of  the  two  churchwardens  of  the 
united  benefice. 

Chitty,  J. : — 

The  question  in  this  case  is  whether  the  provisions  made  for 
Dr.  Cox  by  the  Order  in  Council  of  May,  1873,  are  assignable  or 
not.  It  was  suggested  in  argument  that  the  case  falls  within  the 
Incumbents  Besignation  Act,  1871  (34  &  35  Yict.  c.  44).  Plainly 
it  does  not.  The  resignation  of  Dr.  Cox  took  place,  not  under 
that  Act,  but  under  the  Order  in  Council.  The  question  turns 
on  the  Act  13  Eliz.  c.  20,  sect.  9  of  23  &  24  Vict.  c.  142  (the  Act 
which  relates  to  the  union  of  benefices),  and  the  Order  in  Council. 
In  the  argument  on  behalf  of  the  Defendant  any  argument 
founded  on  general  public  policy  was  expressly  disclaimed.  Are, 

(1)  Page  112.  (3)  Hob.  140, 150. 

(2)  Page  200.  (4)  3  Ex.  D.  323. 
(5)  Pages  1722,  1723. 
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CHITTY,  J.  then,  the  provisions  which  were  made  for  Dr.  Cox  by  the  Order 
1885  in  Council  a  benefice  with  cure  of  souls  within  the  statute  of 1 
McBean  13  Eliz.  c.  20  ?  These  provisions  are  :  1.  The  annual  sum  of  j 
£42  9s.  lOd. ;  2.  The  Easter  offerings ;  3.  The  annual  sum  of 
£300 ;  and  4.  The  annual  sum  of  £400 ;  and  of  these  four  the 
first  three  only  are  now  in  question.  Plainly  in  no  view  of  the  !  : 
case  are  the  £42  9s.  lOd.  and  the  Easter  offerings  a  benefice  or  j  i 
part  of  a  benefice  with  cure.  No  spiritual  duties  are  attached  to 
them.  The  substantial  question  then  is  as  to  the  £300  per  annum. 
The  word  "benefice"  occurs  in  Magna  Charta,  which  provides 
that  "  No  man  of  the  Church  shall  be  amerced  after  the  quantity 
of  his  spiritual  benefice,  but  after  his  lay,  and  after  the  quantity 
of  his  offence."  Upon  this  passage  Lord  Coke  observed  (1) : 
"  Beneficium  is  a  large  word,  and  is  taken  for  any  ecclesiastical 
promotion  or  spiritual  living  whatsoever."  The  term  as  used  in 
the  statute  13  Eliz.  c.  20,  is  plainly  used  in  a  large  sense,  as 
appears  by  the  context,  and  the  title  of  the  Act  is  "  An  Act 
.touching  benefices  and  other  ecclesiastical  livings  with  cure." 
The  recital  is  that  the  livings  appointed  for  ecclesiastical  ministers 
may  not  by  corrupt  and  indirect  dealings  be  transferred  to  other 
uses.  The  first  enacting  part,  which  relates  to  leases,  speaks  of  any 
benefice  or  ecclesiastical  promotion  with  cure  or  any  part  thereof, 
and  that  part  of  the  statute  which  is  more  directly  in  question 
before  me  enacts  that  all  charges  on  such  benefice  with  cure,  or 
with  any  pension  or  any  profit  out  of  the  same  other  than  certain 
rents,  which  I  need  not  mention,  shall  be  utterly  void.  The 
word  benefice  must  therefore  in  that  Act  include  ecclesiastical 
livings — livings  appointed  for  ecclesiastical  ministers  and  eccle- 
siastical promotion. 

The  material  [section  of  23  &  24  Yict.  c.  142,  is  sect.  9,  which 
authorizes  the  insertion  of  any  provisions  which  may  be  necessary 
for  the  compensation  of  any  of  the  incumbents  of  the  benefices  to 
be  united,  who  may  be  willing  to  retire  therefrom.  The  Act  does  j 
not  authorize  the  creation  of  any  new  benefice  except  the  bene- 
fice to  be  created  by  the  union  of  the  two  parishes  into  one 
benefice.  The  Order  in  Council  does  not  purport  to  create  any 
new  benefice  except  the  benefice  to  be  created  by  the  union  of  the 

(1)  2  Inst.  p.  29. 
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two  parishes  of  St.  Martin  Outwich  and  St.  Helen,  and  of  this  united  CHITTY,  J„ 
benefice  Dr.  Deane  became  the  incumbent.  J^f 

Of  the  four  provisions  made  for  Dr.  Cox,  who  was  the  incumbent  McBean 
of  St  Helen's,  and  who  retired  under  the  scheme,  three  are  wholly  deane. 
unconnected  with  any  cure  of  souls,  and  are  granted  in  express 
terms  by  way  of  compensation  (sect.  3)  ;  the  fourth,  viz.,  the  £400 
per  annum,  is  plainly  also  given  by  way  of  compensation  (sect.  4). 
Dr.  Deane  was,  in  compliance  with  the  terms  of  the  scheme, 
admitted  by  the  bishop,  and  duly  instituted  to  the  united  parishes. 
Institution  is  the  investiture  of  the  spiritual  part  of  a  benefice : 
by  institution  the  care  of  the  souls  is  committed  to  the  clerk. 
No  such  institution  was  required  in  the  case  of  Dr.  Cox.  He  was 
neither  presented,  nor  instituted,  nor  inducted.  Some  spiritual 
duties  are  undoubtedly  annexed  to  the  right  to  receive  the  £300 
per  annum.  ; 

The  material  part  of  sect.  3  limits  that  annual  sum  to  so  long  as 
he  shall  be  able,  ready,  and  willing  to  perform  in  person,  or  by  a 
substitute  to  be  approved  by  the  bishop,  the  duties  of  curate  of 
the  united  benefice.  And  it  provides  that  while  he  shall  so  per- 
form the  duties  of  such  curate,  he  shall  be  styled  the  vicar  in 
charge  of  the  united  benefice ;  but  the  performance  of  such  duties 
by  the  vicar  in  charge  is  not  to  affect  the  obligation  of  the  in- 
cumbent of  the  united  benefice  to  reside  on  the  benefice.  This 
therefore  is  a  conditional  limitation,  and  the  right  to  receive 
£300  per  annum  is  so  long,  and  so  long  only,  as  Dr.  Cox  performs 
these  duties.  Dr.  Cox  is  not  under  any  obligation  to  perform  the 
duties  in  person.  He  may  perform  them  by  substitute.  The 
substitute  must  be  approved  by  the  bishop.  Dr.  Cox  has  the 
right  to  appoint  a  substitute  if  he  thinks  fit.  The  bishop  could 
not  refuse  arbitrarily  to  exercise  his  right  of  approval.  He  could 
not  say :  "  I  consider  that  you  ought  to  perform  these  duties  your- 
self, and  I  decline  to  approve  of  any  substitute,  however  competent 
he  may  be." 

On  the  non-performance  of  the  duties  by  Dr.  Cox  personally  or 
by  substitute  the  annuity  of  £300  ceases.  Dr.  Cox  could  not  be 
required  to  resign.  He  has  nothing  to  resign.  It  is  entirely 
optional  with  him  to  perform  the  duties  or  not.  If  he  does  not 
perform  the  duties  the  annuity  of  £300  ceases.    The  Order  thus 
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CHITTY,  J.  contains  in  itself  a  special  remedy  for  the  mischief  against 
1885       which  the  statute  of  13  Eliz.  c.  20,  was  directed.    From  the 
McBean    foregoing  observations  it  appears  that  the  position  of  Dr.  Cox  is 
Djeane     anomalous,  and  that  it  differs  in  several  material  respects  from 

  that  of  an  incumbent  of  a  benefice  with  cure.    As  to  two  of  the 

points  of  difference,  it  is  scarcely  necessary  to  point  out  that  such 
an  incumbent  requires  institution,  and  that  he  has  no  power  of 
his  own  free  will  to  divest  himself  of  his  spiritual  duties  or  cure 
of  souls.  His  resignation  is  not  effective  unless  accepted  by  the 
bishop. 

Sect.  9  of  23  &  24  Vict.  c.  142,  does  not  prohibit  the  assign- 
ment of  the  compensation  which  it  authorizes.  The  Incumbents 
Resignation  Act,  1871  (34  &  35  Vict.  c.  44)  contains  an  express 
provision,  rendering  inalienable  the  pension  granted  under  that 
Act.  It  was  considered  by  the  Legislature  necessary  to  insert 
some  such  special  prohibition.  That  observation  is  not  con- 
clusive, but  it  is  not  immaterial  on  the  question  before  me.  The 
Order  in  Council  not  only  does  not  in  terms  prohibit  assignment, 
but  on  the  contrary  treats  the  provisions  as  assignable. 

Sect.  5  of  the  Order  relates  to  all  of  the  three  annuities  with- 
out distinction.  The  term  "  assigns "  occurs  throughout  in 
connection  with  the  clerk  who  retires.  The  term  is  studiously 
omitted  in  reference  to  the  incumbent  of  the  united  parishes. 
The  provisions  are  made  payable  to  the  retiring  clerk  and  his 
assigns,  and  the  retiring  clerk  and  his  assigns  are  empowered  to 
sue  at  law  or  in  equity  for  all  the  annuities  without  distinction. 
A  special  remedy  is  given  through  the  bishop,  but  it  is  declared 
that  this  remedy  shall  not  prejudice  the  ordinary  civil  remedies  at 
law  or  in  equity  of  the  retiring  clerk  or  his  assigns.  The  incum- 
bent of  the  united  benefice  is  constituted  a  trustee  for  the  retiring 
clerk  and  his  assigns  to  the  extent  of  the  annuities,  to  enforce  the 
charge  and  the  due  performance  of  the  trust.  The  retiring  clerk 
and  his  assigns  would  be  entitled  in  a  proper  case  to  the  ordinary 
equitable  remedy  of  a  receiver,  a  remedy  which  is  not  granted 
in  the  case  of  a  benefice  with  cure  of  souls.  In  Gathercole  v. 
Smith  (1),  the  Court  had  to  reconcile  the  meaning  of  the  word 
"  assigns"  with  the  express  declaration  rendering  the  provision 

(1)  17  CM,  D.  1. 
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inalienable,  and  was  compelled  to  give  a  somewhat  narrow  and  CHITTY,  J. 

restricted  meaning  to  .the  word  "assigns."    No  such  difficulty  1885 

occurs  in  the  case  before  me.  McBean 

For  these  reasons  I  hold  that  Dr.  Cox  has  not  a  benefice  with  dEane. 

cure  within  the  statute  of  Elizabeth,  and  further,  that  sect.  9  of  ~ — 
23  &  24  Yict.  c.  142,  authorizes  the  granting  of  an  alienable 
provision  by  way  of  compensation  to  him  on  his  retirement,  and 
that  the  Order  in  Council  has  granted  all  the  provisions  without 
distinction  in  such  terms  as  to  make  them  alienable. 

Solicitors :  A.  B.  Oldman,  agent  for  J.  M.  Upfill,  Croydon ; 
E.  &  F.  Bannister  ;  Bridger  &  Co.  ;  Combs,  Bayly  &  Henley. 

F.  CL  A.  W. 


CAKDIGAN  v.  CUKZON-HOWE.  chitty,  j, 

[1869    C.    30.]  J^f 

Settled  Land  Act,  1882—  Tenant  for  Life— Sale— Pendency  of  Administration    July  25,  27 ' 

Action. 

The  pendency  of  an  action  by  tenant  for  life  in  which  a  decree  has  been 
made  for  execution  of  the  trusts  of  a  settlement,  does  not  prevent  him  from 
exercising  his  power  of  sale  under  the  Settled  Land  Act,  1882,  without  the 
sanction  of  the  Court. 

ADJOURNED  SUMMONS  on  behalf  of  a  purchaser  from  the 
tenant  for  life  (the  Countess  of  Cardigan)  of  a  portion  of  the  real 
estates  settled  by  the  will  of  the  late  Earl  of  Cardigan,  that  the 
applicant  might  be  at  liberty  to  pay  into  Court  to  the  credit  of 
Lady  Cardigan  v.  Curzon-Howe  (1869  C.  30)  "Keal  Estate  Ac- 
count," the  purchase-money  (£452  12s.)  payable  by  the  applicant 
under  the  agreement  for  sale. 

By  his  will,  dated  the  24th  of  May,  1865,  the  late  Earl  of 
Cardigan  devised  and  bequeathed  his  real  and  personal  estates 
unto  and  to  the  use  of  trustees  upon  trust  to  permit  the  Countess 
during  her  life  to  inhabit  and  enjoy  for  her  own  use  and  benefit 
the  mansion-house  at  Deene,  with  the  gardens  and  park,  and  the 
pictures,  plate,  deer,  and  other  articles  in  and  about  the  mansion- 
house  and  park,  and  during  the  lifetime  of  the  Countess  to 
manage  and  let  all  other  the  said  manors,  messuages,  farms,  lands, 
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CHITTY,  J.  hereditaments,  estates,  and  premises  (except  the  said  mansion- 
1885  house,  park,  farms,  and  lands,  with  the  pictures,  books,  plate, 
Cardigan  furniture,  articles  and  things  there  which  might  be  held  or  occu- 
pied by  his  wife)  and  collect  and  receive  the  rents,  issues,  and 
profits  thereof ;  and  upon  trust  after  her  death  to  manage  and  let 
the  whole  of  the  said  manors,  &c,  and  collect  and  receive  the 
rents,  and  pay,  apply,  and  dispose  of  the  same  as  thereafter  men- 
tioned. Power  was  given  to  the  trustees  to  raise  by  mortgage  of 
all  or  any  of  the  testator's  estates  in  the  counties  of  Northampton, 
Leicester,  and  York  (except  the  mansion-house  and  park  and 
any  farm  and  lands  which  might  be  occupied  by  his  wife)  such 
sums  of  money  as  should  in  their  opinion  be  sufficient  for  pay- 
ment of  debts,  funeral  and  household  expenses,  and  legacies 
given  by  the  will.  In  case  the  trustees,  or  the  survivors  or  sur- 
vivor of  them,  or  the  heirs  or  assigns  of  each  survivor,  should  not 
within  six  months  after  the  testator's  death  be  able  to  obtain  a 
satisfactory  mortgage  for  the  money  required  for  the  purposes 
aforesaid  the  testator  empowered  them  or  him  to  sell  and  dispose 
of  so  much  and  such  part  and  parts  of  his  estates  in  the  counties 
of  Northampton,  Leicester,  and  York  (except  the  mansion-house, 
&c),  as  they  might  deem  requisite  for  payment  of  his  debts  and 
funeral  and  testamentary  expenses  and  legacies,  and  all  costs, 
charges,  and  expenses  attending  the  sale  or  sales  of  such  last 
mentioned  estates,  and  to  apply  the  moneys  so  to  be  raised  by 
such  sale  or  sales  in  payment  of  testator's  debts  (other  than 
mortgage  debts),  funeral  and  testamentary  expenses,  legacies  duty, 
and  costs  as  aforesaid.  And  for  the  purpose  of  effectuating  such 
sale  or  sales  testator  thereby  authorized  and  empowered  his 
trustees  to  convey  and  assure  all  or  any  parts  of  his  estates  in 
the  counties  of  Northampton,  Leicester,  and  York  in  such  manner 
as  they  should  deem  necessary  and  expedient. 

The  trusts  of  the  rents  were :  (1)  to  pay  all  costs,  charges,  and 
expenses  of  and  attending  the  receipt  thereof  or  incurred  in  the 
management  or  letting  of  the  estates  and  all  other  outgoings  : 
(2)  to  keep  down  the  interest  on  mortgages  of  the  same  premises  ; 
and,  (3)  to  pay  all  the  surplus  of  the  said  rents,  issues,  and 
profits,  which  should  from  time  to  time  remain  after  making- 
such  payments,  unto  his  wife  for  her  own  use  during  her  life. 
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From  and  after  the  death  of  the  testator's  wife  the  surplus  rents  CHITTY,  J. 
were  to  be  accumulated  for  the  purpose  of  paying  off  mortgages  1885 
on  the  real  estates  ;  and  upon  the  expiration  or  other  determina-  cardigan 
tion  of  the  period  of  accumulation,  but  subject  and  without  pre-  q^o^- 
judice  to  the  trusts  therebefore  declared  for  her  benefit  for  her  Howe. 
life,  the  trustees  were  directed  to  convey  and  assure  the  real 
estates  in  the  several  counties  of  Northampton,  Leicester,  and  York, 
or  any  of  them,  so  that  the  same  should  stand  limited,  settled, 
and  assured  to  certain  uses  (not  material  to  be  stated)  with  an 
ultimate  remainder  to  the  use  of  the  testator's  right  heirs  for 
ever.    The  testator  also  empowered  the  trustees  during  the  life 
of  his  wife,  with  her  consent  in  writing,  and  after  her  death  at 
their  discretion,  to  grant  leases  for  any  term  or  terms  of  years 
absolute  not  exceeding  twenty-two  years,  to  take  effect  in  posses- 
sion and  not  in  reversion. 

The  testator  died  in  March,  1868. 

In  1869  the  testator's  widow  filed  a  bill  (Cardigan  v.  Curzon- 
Howe,  1869  C.  30)  for  execution  of  the  trusts  of  the  testator's 
will,  and  by  the  decree  made  on  the  30th  of  January,  1869,  the 
trusts  of  the  will  and  codicils  were  ordered  to  be  performed  and 
carried  out,  and  accounts  and  inquiries  (including  an  inquiry 
whether  any  part  of  the  testator's  real  estate  consisted  of  lands 
adapted  for  building  purposes  and  whether  any  contracts  made 
by  the  testator  during  his  life  for  letting  such  lands  for  building 
purposes  remained  to  be  performed)  were  directed. 

By  the  order  on  further  consideration,  of  the  19th  of  January, 
1874,  the  Defendants,  the  trustees,  were  ordered  to  carry  into 
effect,  under  the  direction  of  the  Judge  in  Chambers,  the  several 
contracts  by  the  Chief  Clerk's  certificate  certified  to  have  been 
entered  into  by  the  testator  during  his  life  for  selling  or  letting 
portions  of  his  real  estates  for  building  purposes,  or  such  of  them 
as  still  remained  to  be  performed ;  and  it  was  also  ordered  that 
the  trustees  be  at  liberty  to  carry  into  effect  under  the  like 
direction  the  verbal  arrangement  or  agreement  certified  to  have 
been  entered  into  by  the  agents  of  the  testator  for  conveyance  of 
a  piece  of  land  at  a  perpetual  rent-charge.  Further  considera- 
tion was  again  adjourned,  but  the  case  had  not  yet  been  heard 
on  second  further  consideration. 
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After  the  passing  of  the  Settled  Land  Act,  1882,  Lady  Cardigan, 
in  April  last,  as  tenant  for  life  under  the  Act,  had  entered  into  a 
contract,  for  the  sale  for  £450  of  a  small  portion  of  the  settled 
estate. 

A  summons  having  been  taken  out  by  the  purchaser  for  pay- 
meat  of  the  purchase-money  into  Court,  the  Chief  Clerk  declined  j 
to  make  any  order  on  the  ground  that  there  was  no  evidence  of 
value,  or  as  to  the  propriety  of  the  sale ;  and  that  the  Plaintiff 
was  endeavouring  to  ignore  her  own  suit  for  the  purposes  of  sale,, 
and  at  the  same  time  to  obtain  the  benefit  of  the  decree  by 
having  the  purchase-money  paid  into  Court  in  the  suit. 

Ingle  Joyce,  for  the  purchaser. 

Bomer,  Q.C.,  and  Nalder  for  the  tenant  in  tail  in  remainder : — 

Lady  Cardigan  as  tenant  for  life  cannot  effect  a  sale  without  the 
sanction  of  the  Court  pending  the  suit  for  the  administration  of 
Lord  Cardigan's  estate  and  the  execution  of  the  trusts  of  his  will. 
As  tenant  for  life  under  the  Settled  Land  Act  she  is  not  in  any 
better  position  than  a  trustee  under  a  will  with  absolute  discre- 
tion as  to  a  sale,  who  would  not,  after  a  decree  for  administration,, 
be  entitled  to  exercise  his  power  without  the  sanction  of  the  Court. 
After  a  suit  has  been  instituted  for  execution  of  the  trust  and 
a  decree  made,  trustees  under  a  will  with  an  absolute  discretion 
as  to  a  sale  are  not  entitled  to  exercise  their  power  without 
such  sanction  :  Walker  v.  Smalwood  (1) ;  Lewin  on  Trusts  (2).  Is 
then,  the  tenant  for  life  under  the  Settled  Land  Act  in  any  better 
position  ?  We  say  not,  especially  as  in  this  case  Lady  Cardigan,. 
who  has  obtained  a  decree  for  the  execution  of  the  trusts,  claims 
the  right  to  sell  irrespective  of  the  decree,  so  as  not  to  be  bound 
thereby,  and  at  the  same  time  seeks  to  avail  herself  of  the  decree 
by  having  the  purchase-money  paid  into  Court  under  it.  More- 
over, by  sect.  53  the  tenant  for  life  in  exercising  his  powers  is 
bound  to  have  regard  to  the  interests  of  all  parties  entitled  under 
the  settlement,  and  is  in  effect  constituted  a  trustee  for  them, 
and  in  this  case  there  is  no  evidence  that  the  sale  is  proper  and 
for  the  benefit  of  the  parties  interested  under  the  settlement. 

(1)  Amb.  676.  (2)  7th  Ed.  pp.  388,  408,  516. 
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Ince,  Q.C.,  and  C.  T.  Simpson,  for  the  tenant  for  life  CHITTY,  J. 

The  effect  of  the  Settled  Land  Act  is  to  give  Lacly  Cardigan  Jf^J 
^      an  absolutely  unrestricted  power  to  sell  the  estates  of  which  she  Cardigan 
is  only  tenant  for  life,  and  the  Court  has  no  jurisdiction  to  in-  Curzon- 
y*     terfere  with  or  control  the  exercise  of  that  power  at  the  instance 
l^  |    either  of  the  trustees  or  of  the  persons  interested  in  remainder : 
°^     Thomas  v.  Williams  (1) ;  WJieelwright  v.  Walker  (2).    There  is 
^     no  such  rule  as  that  whenever  an  administration  decree  has  been 
^     made  the  tenant  for  life  is  paralyzed  from  exercising  the  power 
°J     of  sale  conferred  on  him  either  by  the  will  or  the  Settled  Land 
I   Act :  In  re  Mansel  (3). 

Stallard,  for  the  trustees  of  the  will. 

Northmore  Lawrence,  for  an  incumbrancer  on  Lady" Cardigan's 
life  interest. 


Chitty,  J. : —  ( 

This  is  a  question  of  some  importance  upon  the  Settled  Land 
Act,  1882.  Before  the  Act  came  into  operation  Lady  Cardigan, 
who  is  a  tenant  for  life  within  the  Act  (sect.  58,  sub-sect.  1,  cl.  ix.), 
had  applied  for  and  obtained  a  decree  in  the  usual  form,  for 
execution  of  the  trusts  of  the  will  of  the  testator  and  codicil 
thereto.  The  action  has  been  heard  on  further  consideration,  but 
some  matters  still  required  that  there  should  be  an  adjournment 
of  a  second  further  consideration,  and  the  cause  has  not  yet  been 
heard  on  the  subsequent  further  consideration.  Lady  Cardigan, 
who,  as  I  have  said,  is  tenant  for  life  by  virtue  of  sect.  58,  sub- 
sect.  1,  cl.  ix.,  is  not  entitled  to  the  legal  estate  herself,  but  the 
legal  estate  is  in  the  hands  of  the  trustees.  Consequently  one  of 
the  trusts  that  the  Court  directed  to  be  performed  was  the  trust 
which  affected  her  right  as  tenant  for  life  ;  that  is  to  say,  there 
were  powers  in  trust  for  management  and  repair,  and  the  like, 
which  preceded  the  trust  for  her,  and  she,  in  effect,  by  the  will 
of  the  late  Lord  Cardigan  and  his  codicil,  was  made  tenant  for  life 
of  the  surplus  remaining  after  the  due  execution  of  the  trusts  for 

(1)  24  Ch.  D.  558.  (2)  23  Ch.  D.  752. 

(3)  33  AY.  R.  727.  ,u( 


CHANCERY  DIVISION. 


[VOL.  XXX. 


management,  repairs,  and  the  like.    That  was  clearly  one  of  the  j 
trusts,  as  I  have  said,  which  was  in  the  scope  of  the  decree.  Now  1  c 
after  the  decree  was  made  and  the  suit  had  been  proceeded  with  || 
up  to  a  certain  point,  the  Settled  Land  Act  having  passed,  Lady  V 
Cardigan  wanted  to  exercise  the  powers  which  she  undoubtedly  \ 
had  under  the  Act  to  sell  a  portion  of  the  estate,  and  she  has  not  c 
asked  the  sanction  of  the  Court  before  proceeding  to  sell ;  and  to 
the  present  application  is  that  the  money  may  be  paid  into  Court  t  ~ 
either  in  the  usual  way  under  the  Settled  Land  Act,  or  to  a  proper  |  u 
account  in  the  suit. 

It  is  said  on  behalf  of  the  remaindermen  that  if  the  money  is 
to  come  into  Court  at  all,  they  prefer  it  should  come  into  Court 
in  the  suit,  and  that  seems  obviously  the  most  convenient  course 
for  the  parties,  because  there  are  some  special  trusts  in  this  will 
with  regard  to  timber  moneys  and  the  like,  involving  the  appli- 
cation of  the  timber  moneys  not  only  for  repairs  properly  so 
called,  but  for  something  that  is  more  than  repairs,  in  the  nature 
of  improvements  ;  and  there  are  also  questions  which  arise 
between  Lady  Cardigan  and  her  remaindermen,  with  reference  to 
the  application  of  any  moneys  that  may  come  in.  The  questions 
as  to  how  much  should  go  for  improvements  under  the  Act  are 
questions  of  what  are  improvements  under  the  Act.  It  would  be 
very  inconvenient  to  have  the  questions  with  regard  to  the  appli- 
cation of  money — i.e.,  capital  money — under  the  Settled  Land  Act 
dissevered  from  the  consideration  of  those  questions  which  arise 
on  the  application  of  the  trusts  with  regard  to  the  timber  money. 
But  Mr.  Homer's  submission  in  that  respect  is,  of  course,  simply 
made  on  the  assumption  that  my  judgment  is  against  him  on  the 
main  point,  which  is,  whether  the  tenant  for  life  is  justified  in 
selling  without  coming  to  the  Court,  in  such  a  case  as  the  present, 
for  its  previous  sanction.  Now  the  Settled  Land  Act  is  an  Act 
"  for  facilitating  sales,  leases,  and  other  dispositions  of  settled  land, 
and  for  promoting  improvements  thereon,"  and  it  seems  to  me ! 
the  general  object  of  the  Act,  as  deduced  from  its  particular  pro- 
visions, was  to  confer  upon  the  present  generation  of  landowners, 
using  that  term  in  a  very  wide  sense,  the  means  of  alienation, 
which,  by  the  ingenuity  of  conveyancers  and  in  the  process  of 
time,  they  had  become  deprived  of.    In  settlements  of  land,  and 
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e    a  large  portion  of  land  in  the  country  is  covered  by  settlements,  CHITTY,  J. 
ff    there  were  powers  of  alienation  undoubtedly  conferred  on  trustees,  1885 
h    but  it  was  found  in  practice  those  powers  were  not  sufficiently  cakdigan 
]    extensive,  and  that  land  was  not  dealt  with  with  the  freedom  that  ouezon- 
J    the  Legislature  considered  to  be  proper.    Consequently,  to  my  Howe. 

i  j  mind  one  of  the  very  objects  of  the  Act  was  to  strike  off  the 
[(i  fetters  against  alienation  which  in  process  of  time  had  become 
rt  i  attached  to  land.  The  Act  is  so  framed  as  to  confer  upon  the 
ei   tenant  for  life  the  widest  powers  of  sale,  not  for  the  purpose  of 

enabling  the  tenant  for  life  to  obtain  the  money,  but  for  the  pur- 
is  pose,  as  I  read  the  Act,  of  enabling  the  present  owner,  the  man 
[rt  in  possession  of  the  land,  to  make  the  land  alienable,  and  to  make 
se|  it  a  more  marketable  commodity  than  it  had  previously  been, 
ill  [  Another  point,  which  appears  to  be  an  important  one,  is  that  the 
li-  power  conferred  on  the  tenant  for  life,  and  those  who  by  sect.  58  are 
so  placed  in  a  similar  position,  is  a  power  overriding  the  settlement 
re  I  or  the  will — a  power  paramount  to  the  will,  a  power  which  cannot 
.so  be  fettered  and  cannot  be  incumbered,  cannot  be  lost  and  cannot 
to  be  released.  That  appears  to  be  a  very  important  consideration 
mi  with  regard  to  the  case  before  me.  Sect.  3  gives  the  tenant  for 
art  life  the  power  to  sell  the  land.  Sect.  4  requires  that  the  sale 
tf  -shall  be  made  at  the  best  price  that  can  reasonably  be  obtained, 
pli  Sect.  31  provides  that  the  tenant  for  life  may  contract,  and 
M  makes  the  tenant  for  life's  contract  binding  on  land  and  enforce- 
isi  able,  not  according  to  the  strict  view,  for  special  purposes,  as 
105  entertained  by  the  Court  of  Chancery,  but  it  renders  it  a  contract 
fli  which  affects  the  land  itself,  and  one  which  enures  to  the  benefit 
tt  of  the  successor,  so  that  the  successor  can  enforce  it.  Sects.  50-57 
li  are  important  as  shewing  that  no  restriction  can  be  placed  upon 
ei  the  powers  of  the  tenant  for  life — the  power  of  sale  and  the  other 
J   powers  conferred  upon  him.    According  to  sect.  50  a  contract  by 

ii  a  tenant  for  life  not  to  exercise  any  of  his  powers  under  this  Act  is 
i  void.  Sect.  51  contains  a  carefully  framed  enactment  (sub-sect.  1) 
i    with  reference  to  the  power  of  the  settlor  to  oust  the  tenant  for  life 

from  the  powers  which  are  conferred  upon  him  by  the  Act,  and 
if   all  prohibitions  and  limitations  against  the  exercise  of  those 
powers  are  rendered  void  :  and  (sub-sect.  2)  even  the  limitation  of 
in  estate  to  the  tenant  for  life  until  he  shall  exercise  the  powers  of 
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CHITTY,  j.  the  estate  is  so  treated  as  to  discharge  the  estate  from  the  limita- 
tion, and  allow  the  tenant  for  life,  notwithstanding  it,  to  exercise- 
the  power.  Sect.  52  also  enacts  that  the  exercise  by  a  tenant  for 
life  of  the  powers  shall  not  occasion  a  forfeiture,  notwithstanding 
anything  in  the  settlement.  Passing  by  sect.  53,  sect.  54  pro-! 
vides  that  a  purchaser  dealing  in  good  faith  with  the  tenant  for 
life  shall,  as  against  all  parties  entitled  under  the  settlement,  bej 
conclusively  taken  to  have  given  the  best  price,  consideration,  or} 
rent,  as  the  case  may  require,  that  could  reasonably  be  obtained! 
by  the  tenant  for  life,  and  to  have  complied  with  all  the 
requisitions  of  the  Act.  Sect.  56  provides  that  the  provisions] 
are  cumulative,  but  in  case  of  conflict  between  a  settlement  and 
the  Act,  the  provisions  of  the  Act  shall  prevail,  and  accordingly 
notwithstanding  anything  in  the  settlement,  the  consent  of  thd 
tenant  for  life  is  required  for  the  exercise  by  the  trustees  of  the! 
settlement  of  any  power  conferred  by  the  settlement,  exerciseablei 
for  any  purpose  provided  by  the  Act.  Sect.  58,  to  which  I  navel 
already  alluded,  places  the  persons  whose  estates  are  commensu-s 
rate  in  substance  with  their  own  lives,  in  the  same  position  as  a 
tenant  for  life. 

Now  it  appears  to  me,  as  I  have  said,  that  the  result  of  the  Ac 
is  to  give  an  overriding  power  to  the  tenant  for  life.    It  pr 
eludes  the  settlor  from  any  attempt  to  limit  or  destroy  th 
power.    It  precludes  the  tenant  for  life  himself  by  any  contr 
from  impairing  the  powers  conferred  on  him,  and  it  seems  to  m< 
it  would  be  a  strange  thing  that  upon  an  Act  so  framed,  conside: 
ing  the  powers  which  are  thus  strictly  guarded  and  preserved 
the  tenant  for  life,  that  the  effect  of  this  suit,  and  a  deer 
therein  obtained  before  this  Act  came  into  operation,  shoul 
impose  any  restraint  upon  the  tenant  for  life  in  the  exercise 
his  powers. 

This  point  occurred  during  the  argument.    There  are  man 
powers  which  have  been  annexed  to  an  estate,  such,  for  instan 
as  the  power  which  is  conferred  by  sect.  31  of  the  Conveyance 
Act,  1881,  upon  trustees.   It  was  argued  that  such  a  power  bei 
annexed  to  the  estate  would  be  a  power  or  a  trust  within  th 
decree,  so  that,  in  regard  to  the  exercise  not  merely  of  the  power 
of  trustees  which  are  conferred  by  the  will  or  settlement  itsel 
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but  by  an  Act  of  Parliament  annexing  them  to  the  estate,  the  CHITTY,  J. 
Court  would  have  directed  not  merely  the  execution  of  the  powers 
expressly  given  by  the  settlement  or  will,  but  also  those  which 
are  annexed  to  the  estate.  Now  as  a  general  proposition  I  think 
that  is  true.  The  trustees  of  a  will  ought  not  to  exercise  this  power 
of  appointment  of  new  trustees  without  the  sanction  of  the  Court. 
That,  to  my  mind,  is  conformable  with  the  course  of  decisions  on 
this  matter.  But  the  case  I  have  before  me  of  the  tenant  for  life 
is  one  where  powers  are  so  conferred  as  to  override  the  will  and 
override  the  settlement.  I  think  that  the  analogy  ceases,  and 
that  the  principle  which  I  should  apply  in  the  case  of  a  power 
conferred  upon  a  trustee,  of  the  nature  I  have  mentioned,  does  not 
apply  to  the  case  of  such  a  power  as  this  Act  of  Parliament  con- 
ferred on  the  tenant  for  life.  Cases  have  been  suggested  where 
parties  have  the  paramount  power,  such,  as  for  instance,  a  railway 
company's  power  to  purchase  and  take  land.  I  do  not  consider 
the  case  analogous  to  that,  because  the  railway  company  is  out- 
side the  suit,  and  is  not  bound  by  the  suit.  A  railway  company 
has  exercised  and  is  entitled  to  exercise  its  power  of  taking  the 
land  notwithstanding  that  there  happens  to  be  a  decree.  I  do 
not  proceed  on  that  analogy,  or  on  the  analogy  of  the  mortgagee. 
The  mortgagee  can  sell  standing  outside  the  suit.  That,  again, 
is  a  sale  by  a  person  who  is  not  bound  by  the  suit,  and  whose 
title  is  paramount  to  that  of  every  person  in  the  suit  itself.  The 
analogy,  again,  does  not  appear  to  me  to  apply  to  the  case.  I  pro- 
ceed really  on  the  broader  ground  that  if  I  were  to  say  that  the 
sanction  of  the  Court  was  required  to  a  sale  by  the  tenant  for  life 
in  the  present  case,  I  should  be  placing  a  fetter  upon  that  which, 
to  my  mind,  the  Legislature  intended  should  be  free,  and  that  is 
the  real  ground  of  my  decision. 

I  ought  to  add  one  word  on  sect.  53.  The  meaning  of  that 
section  is  that  the  tenant  for  life  is,  as  the  section  states,  to  have 
regard  to  the  interests  of  other  persons,  and  he  is  to  be  deemed 
I  to  be  a  trustee  in  the  exercise  of  the  powers  for  those  persons. 
He  is  not  to  exercise  this  power  simply  for  his  own  benefit.  At 
the  same  time,  I  have  always  acted,  and  until  I  am  better  in- 
structed shall  act,  on  this  view  of  sect.  53.  I  consider  that  the 
tenant  for  life  has  the  absolute  right  to  sell,  though,  it  may  be 
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CHITTY,  J.  suggested,  he  is  selling  out  of  ill  will  or  caprice,  or  because 
1885       he  does  not  like  the  remainderman,  because  he  desires  to  be  re- 
Cardigan   lieved  from  the  trouble  of  attending  to  the  management  of  land, 
Curzon-    01  fr°m  any  °ther  such  object,  or  with  any  such  motive.  The 
Howe.     object  of  the  section  is  best  seen  by  reading  it  in  connection 
with  sect.  54,  and  the  result  is  that  the  tenant  for  life  must  pur- 
sue his  powers  according  to  the  Act.    He  must  sell  for  the  best 
price,  and  if  he  does  not,  and  there  is  any  corrupt  or  underhand 
bargain  between  him  and  the  purchaser,  then  neither  is  his  sale 
good,  nor  does  the  purchaser  obtain  a  good  title.    But  if  the 
matter  of  sale  is  carried  forward  in  good  faith,  and  the  purchaser 
deals  in  good  faith  with  the  tenant  for  life,  then  his  contract  of 
sale  and  conveyance  stand.  Sect.  53  does  not,  to  my  mind,  make 
the  tenant  for  life  trustee  of  his  power  within  the  scope  of  the 
declaration  contained  in  the  decree  made  before  this  Act  came 
into  operation,  for  the  execution  of  the  trusts  under  the  settle- 
ment.   I  am  not  called  upon  to  say  what  the  effect  of  a  decree 
subsequent  to  the  Act  would  be,  but  I  intimate  my  opinion — it  is 
mere  dictum — that  I  should  still  have  taken  the  same  view  of  the 
case  if  the  judgment  had  been  made  subsequently. 


Minute  of  Order  : — The  Court  being  of  opinion  that  the  tenant  for  life  can 
sell  under  the  Settled  Land  Act,  1882,  without  obtaining  the  leave  or  sanction 
of  the  Court  in  the  administration  action,  Let  the  fund  be  paid  into  Court  to 
the  credit  of  the  action.  Purchaser  to  deduct  her  costs  ,  of  the  summons  out  of 
the  fund  before  paying  it  in.  Costs  of  other  parties  to  be  costs  in  the  action. 
Money  to  be  invested  in  Consols,  and  income  paid  to  tenant  for  life.  On  pay- 
ment of  the  money  into  Court,  the  receiver  to  deliver  up  possession  to  her  of 
the  purchased  property. 

Solicitors :  A.  B.  &  H.  Steele ;  Bloxams  &  Ellison,  agents  for 
John  Bryan,  Gloucester ;  Duncan,  Warren,  &  Gardner. 

F.  G.  A.  W. 
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In  re  BETHLEHEM  AND  BEIDEWELL  HOSPITALS. 

Practice — Payment  out — Permanent  Investment — Settled  Land  Act,  1882, 
s.  25  (iv.) — Bules  of  Supreme  Court,  1883,  Order  lv.,  r.  2,  sub-r.  7. 

In  applications  for  payment  out  of  Court  and  investment  under  the 
Settled  Land  Act,  1882,  of  funds  in  Court  representing  the  purchase-money 
of  lands  taken  under  the  provisions  of  the  Lands  Clauses  Act,  1845,  the 
Court  has  a  discretion  under  the  Kules  of  Supreme  Court,  1883,  Order  lxx., 
rule  1,  and,  where  an  application  by  petition  is  cheaper  and  more  expeditious 
than  by  summons,  will  not  disallow  the  costs  of  a  petition,  although  the 
proceeding  falls  within  the  Rules  of  Supreme  Court,  1883,  Order  lv., 
r.  2,  sub-r.  7,  as  business  to  be  transacted  in  Chambers. 

In  such  cases,  however,  the  option  of  proceeding  by  petition  or  summons 
is  at  the  applicant's  risk. 

These  were  petitions  for  payment  out  and  investment  under 
the  Settled  Land  Act,  1882,  sect.  25  (iv.),  of  sums  exceeding 
£3000,  forming  part  of  a  fund  in  Court  representing  the  purchase- 
money  of  lands  belonging  to  the  petitioners,  which  had  been 
taken  by  the  Metropolitan  Board  of  Works  under  the  Metropolis 
Improvements  Act,  1863,  which  incorporates  the  provisions  of  the 
Lands  Clauses  Act,  1845. 

The  proposed  investment  was  in  the  construction  of  sea-walls 
on  the  estates  of  the  hospitals  between  Margate  and  Westgate-on- 
Sea,  for  the  purpose  of  improving  the  land  for  building  purposes ; 
such  improvements  being  improvements  with  capital  trust-money 
authorized  by  the  Settled  Land  Act,  1882,  sect.  25  (iv.)  : — "  Em- 
banking or  winning  from  a  river  or  lake,  or  from  the  sea,  or  a 
tidal  water." 

Smart,  and  Yate  Lee,  for  the  Petitioners : — 

This  money  in  Court  may  be  invested  or  applied  as  capital 
money  arising  under  the  Settled  Land  Act,  sect.  32  :  In  re  Byron's 
Charity  (1).  No  extra  costs  have  been  incurred  by  the  applica- 
tion having  been  made  by  petition  instead  of  by  summons  under 
the  Kules  of  Supreme  Court,  1883,  Order  lv.,  rule  2,  sub-r.  7,  and 
in  a  similar  case  the  order  was  made  and  the  costs  of  a  petition 
were  allowed:  Ex  parte  Jesus  College,  Cambridge  (2). 

(1.)  23  Ch.  D.  171.  (2)  W.  N.  1884,  p.  37. 


CHITTY,  J. 

1885 
Aug.  8. 
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CHITTY,  J.      Geare,  for  the  Metropolitan  Board  of  Works,  submitted  that 

1885       this  being  an  application  for  permanent  investment  under  the 

In  re      Lands  Clauses  Act,  1845,  and  therefore  directly  within  Order  lv. 

rule  2,  sub-r.  7,  it  should  have  been  made  by  summons,  and  that 

Bridewell  the  Court  had  no  jurisdiction  to  make  the  order  on  petition.  He 
Hospitals.  ,  t  L 

  cited  Ex  parte  Maidstone  and  Ashford  Railway  Company  (1). 


BETHLEHE3I 
AND 


Chitty,  J. : — 

I  think  I  ought  to  allow  the  costs  of  these  petitions.  I  wish  to 
give  the  fullest  and  fairest  interpretation  to  Order  lv.,  and  when 
I  see  that  the  cheaper  and  better  course  is  to  apply  by  summons 
I  should  at  least  not  allow  the  costs  incurred  in  presenting  a 
petition.  But  there  are  cases  in  which  it  is  really  much  cheaper 
to  apply  by  petition,  and  in  such  a  case  not  to  make  an  order  or  to 
disallow  the  costs  would  be  monstrous.  Cases  where  a  petition  is 
preferable  are  not  unusual.  For  instance,  I  had  a  case  before  me 
where  it  took  nearly  six  months  to  get  the  order  in  Chambers, 
and  I  ascertained  that  the  cost  of  that  proceeding  by  summons 
far  exceeded  the  costs  that  would  have  been  incurred  on  petition. 
It  was  an  application  under  the  Lands  Clauses  Act  for  payment 
out  to  a  person  whose  reversionary  interest  had  accrued  in  posses- 
sion. The  tenant  for  life  had  lived  for  a  long  time,  and  many 
incidents  had  in  the  meantime  occurred.  It  was  a  case  of  compli- 
cated title  and  involved  most  difficult  investigations  of  pedigree 
and  other  matters  before  the  title  to  the  fund  could  be  ascertained. 
The  practice  in  my  Chambers  is  in  such  cases  to  require  a  written 
statement,  which  is  often  as  long  as,  and  practically  is,  an  imper- 
fect petition.  Yery  often  neither  counsel  nor  solicitors  attend  on 
the  summons,  but  gentlemen  come  before  me,  subordinate  clerks, 
who  are  not  very  competent  to  transact  the  business,  and  after  a 
question  or  two  as  to  the  matters  entrusted  to  them  are  found  to  be 
perfectly  at  sea,  without  rudder  or  compass.  There  are  therefore 
some  cases  in  which  a  petition  would  be  rightly  presented,  and  in 
my  experience  I  have  found  cases  where  it  would  be  far  cheaper 
to  proceed  by  petition.  In  Ex  parte  Jesus  College,  Cambridge  (2), 
Mr.  Justice  Kay  held  that  an  application  for  an  investment  in 


(1)  25  Ch.  D.  168. 


(2)  W.  N.  1884,  p.  37, 
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buildings  was  not  in  reality  an  application  for  an  interim  or  per-  CHITTY,  J. 
manent  investment  within  the  Kules  of  Supreme  Court,  Order  lv.,  1885 
r.  2,  sub-r.  7,  and  that  in  such  a  case  as  that  a  petition  would  be      jn  re 
the  right  course.  Here,  however,  the  application  is  for  the  invest-  Bet™em 
ment  of  capital  money  under  the  Settled  Land  Act,  in  improve-  ^IDE™^ 

ments  authorized  by  sect.  25  (iv.),  and  the  investment  is  in  fact  of   

a  permanent  kind.  That  the  Court  has  a  discretion  in  a  case  like 
the  present  is  well  established.  Eules  of  Supreme  Court,  1883, 
Order  lxx.,  rule  1,  provide  that  non-compliance  with  any  of  the 
rules  shall  not  render  any  proceedings  void  unless  the  Court  or 
a  Judge  shall  so  direct,  and  goes  on  to  confer  in  such  cases  upon 
the  Court  or  Judge  the  most  ample  discretion.  Looking  at  the 
cases  before  me  I  am  of  opinion  that  expense  and  trouble  have 
often  been  avoided  by  presenting  petitions.  If  these  applications 
had  been  made  in  my  Chambers  I  should  have  considered  them 
proper  cases  for  the  attendance  of  counsel.  I  feel  no  difficulty  in 
making  orders  on  the  petitions.  The  orders  will  be  as  prayed, 
with  costs,  according  to  the  Act.  I  have  to  add  that  of  course 
where  it  is  possible  to  proceed  either  by  petition  or  summons, 
and  the  application  is  made  by  petition,  the  applicant's  choice  of 
procedure  rests  with  himself  and  at  his  own  peril. 

Solicitors :  W.  F.  Fearn  ;  Still  &  Son ;  B.  Ward. 

F.  G.  A.  W. 
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i8^  MARTIN  v.  LACON. 

July  30; 

Aug.  5,  12.  [1881    C.  2260.] 

Will — Mortmain — 9  Geo.  2,  c.  36  [Revised  Ed.  Statutes,  vol.  ii.,  p.  403] — 
Assignment  of  Harbour  Duties — Interest  in  Land. 

A  bond  by  Harbour  Commissioners,  in  form  prescribed  by  their  Act,  A 
assigning  the  duties  arising  by  virtue  of  the  Act  (which  directed  the  appli-Bj 
cation  of  such  duties  :  1st,  in  payment  of  the  costs  and  expenses  of  obtaining  d 
the  Act ;  2,  in  payment  of  the  interest  of  moneys  advanced  for  defraying  \  | 
such  expenses ;  3,  in  payment  of  the  interest  of  moneys  borrowed  under  1 
the  Act ;  4,  in  defraying  working  expenses ;  and,  5,  in  payment  of  principal  f 
moneys  borrowed  under  the  Act)  is  an  interest  in,  or  affecting  land  within  | 
•  9  G-eo.  2,  c.  36,  and  therefore  cannot  be  given  by  will  for  charitable  purposes. 

Knapp  v.  Williams  (1)  followed ;  Attree  v.  Hawe  (2)  and  In  re  Harris  (3) 
distinguished;  Jervis  v.  Lawrence  (4)  not  followed. 


1 


URTHER  CONSIDERATION. 

The  question  was  whether  a  bond  for  £400  granted  under  thei 
Act  by  the  Great  Yarmouth  Port  and  Haven  Commissioners,  of 
which  the  testator  was  possessed  at  the  time  of  his  death  in 
February,  1881,  was  pure  or  impure  personalty,  and  as  such 
applicable  or  inapplicable  for  the  charitable  purposes  expressed 
and  declared  in  the  testator's  will  of  the  7th  of  May,  1880. 

The  Great  Yarmouth  Port  and  Haven  Act,  1835  (5  &  6  Will.  4, 
c.  xlix.),  provided,  sect.  4,  that  the  property  belonging  to  the  Com 
missioners  under  the  former  repealed  Acts,  including  the  "  Haven 
House  "  and  all  warehouses,  workshops,  and  other  buildings  and 
erections,  and  the  piers,  jetties,  and  breakwaters,  and  other  works 
should  be  vested  in  the  Commissioners  for  the  time  being  for  th 
purposes  of  the  Act.    Sect.  42  provided  that  it  should  be  lawfu 
for  the  Commissioners  from  time  to  time  to  demand,  receive,  an 
recover  the  several  duties  thereinafter  specified,  which  wer 
reckoned  upon  the  tonnage  of  vessels  entering  or  departing  from 
the  haven,  and  for  loading  and  unloading  goods.   Power  was  als 

(1)  4  Ves.  430,  n.  (3)  15  Ch.  D.  561. 

(2)  9  Ch.  D.  337.  (4)  22  Ch.  D.  202. 
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given  to  the  Commissioners  to  appoint  collectors  and  receivers  of  CHITTY,  J. 
the  duties,  with  powers  for  enforcing  payment  of  such  duties. 

Sect.  85  provided  that  it  should  be  lawful  for  the  Commissioners 
from  time  to  time  to  borrow  and  take  up  at  interest  any  sum  or 
sums  of  money,  not  exceeding  in  the  whole  at  any  one  time  the 
sum  of  £20,000,  upon  the  credit  of  the  duties  by  the  said  Act 
granted  ;  and  the  Commissioners  were  thereby  empowered  to  mort- 
gage, assign  and  charge  all  or  any  part  of  the  said  duties  by  the 
said  Act  granted  (the  costs  and  charges  of  assigning  the  same  to 
be  paid  out  of  such  duties),  as  a  security  for  any  such  money  to 
be  borrowed  as  aforesaid,  with  interest,  to  or  for  the  benefit  of  the 
party  who  should  advance  the  same  or  his  trustee  ;  and  all  such 
mortgages,  assignments,  and  charges  should  be  according  to  the 
form  therein  set  forth  (or  with  such  variations  therein  as  the 
circumstances  of  the  case  might  render  necessary),  by  which  the 
Commissioners  under  their  hands  and  seals,  in  consideration  of 

the  sum  of  £         advanced  and  lent  by  A.  B.,  assigned  unto  the 

said  A.  B.,  his  executors,  administrators  and  assigns,  "  such  pro- 
portion of  the  duties  arising  by  virtue  of  the  said  Act,  as  the  said 

sum  of  £         doth  or  shall  bear  to  the  whole  sum  which  hath,  or 

shall  have  been,  or  may  at  any  time  be  borrowed  or  become  due 
and  owing,  or  be  charged  upon  the  credit  of  the  said  duties  to 

hold  unto  the  said  A.  B.  until  the  said  sum  of  £  ,  together 

with  interest  after  the  rate  of          per  cent,  per  annum  for  the 

same  shall  be  repaid  and  satisfied." 

Sect.  97  provided  that  all  the  duties  by  the  Act  granted  to  the 
Commissioners,  and  all  other  sums  of  money  which  at  the  time  of 
the  passing  of  the  Act  should  be  in  hand  from  the  receipt  of 
duties  under  the  repealed  Acts,  and  all  other  sums  of  money  to 
be  received  from  time  to  time  by  the  Commissioners  for  executing 
the  Act  under  the  authority  of  the  said  Act,  should  be  vested  in 
the  said  Commissioners,  and  should  be  applied  by  them  and  dis- 
posed of — 1,  in  paying  all  the  costs,  charges,  and  expenses  incurred 
in  applying  for,  preparing,  and  obtaining  the  Act,  and  otherwise 
incident  or  relating  thereto  ;  2,  in  paying  the  interest  of  any 
money  which  should  have  been  advanced  for  defraying  such  costs, 
charges,  and  expenses ;  3,  in  paying  the  interest  of  any  money 
borrowed  and  then  due  under  the  repealed  Acts,  or  which  might 
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be  borrowed  under  the  authority  of  the  Act  as  and  when  the 
same  should  become  due  ;  4,  in  defraying  the  expenses  attending 
the  execution  of  the  several  works,  matters,  and  things  by  the 
said  Act  authorized,  and  in  paying  the  moneys  thereby  made 
payable  to  the  city  of  Norwich  and  the  counties  of  Norfolk  and 
Suffolk  respectively  as  aforesaid ;  and,  5,  in  paying  and  discharging 
any  principal  or  other  moneys  and  demands  borrowed,  incurred, 
and  then  due  under  the  authority  of  the  repealed  Acts,  or  which 
might  be  borrowed  under  the  authority  or  on  the  credit  of  this 
Act. 

W.  Baker,  for  the  Plaintiffs,  the  next  of  kin : — 

The  bond  of  the  Great  Yarmouth  Port  and  Haven  Commissioners 
acting  under  5  &  6  Will.  4,  c.  xlix.,  is,  on  the  authorities,  an  in- 
terest in  land  within  9  Geo.  2,  c.  36. 

Shares  in  the  Avon  Navigation  under  an  Act  of  10  Ann.  are  real 
estate,  and  as  such  were  held  to  be  subject  to  dower  :  Buckeridgel . 
v.  Ingram  (1).  KnappY.  Williams  (2)  (which  has  never  been  over-J|-8 
ruled  and  on  which  we  mainly  rely)  decides  that  turnpike  tolls 
are  an  interest  in  land  within  9  Geo.  2,  c.  36.  This  was  followed  in 
Ion  v.  Ashton  (3)  (charges  upon  the  rates  and  duties  of  a  naviga- 
tion company),  and  also  in  Alexander  v.  Brame  (4)  (debentures  of 
Dock  Commissioners,  in  form  assigning  "  the  duties  arising  by  f 
virtue  of  the  Act ").  Mortgages  of  turnpike  tolls  have  been  held 
to  be  real  securities  within  an  exception  of  "  mortgages  on  real 
and  leasehold  security " :  Cavendish  v.  Cavendish  (5)  following 
Robinson  v.  Robinson  (6)  which  decides  that  turnpike  road  bonds 
are  real  securities,  being  securities  on  tolls  and  toll-houses,  i.e.,  on 
certain  corporeal  and  certain  incorporeal  hereditaments,  "the 
remedy  of  the  mortgagee  or  bondholder  is  merely  against  the 
real  property  made  subject  to  the  charge,"  with  "  no  personal  right 
against  anyone  "  (7).  The  cases  which  will  be  relied  on  against 
this  contention  (of  which  Attree  v.  Hawe  (8)  is  the  principal)  are. 
cases  of  debenture  stock,  which  has  been  held  not  to  give  the, 

(1)  2  Ves.  652.  (5)  24  Ch.  D.  685;  reversed  on  ap-| 

(2)  4  Ves.  430,  n.  peal,  30  Ch.  D.  227. 

(3)  28  Beav.  379.  (6)  1  D.  M.  &  G.  247. 

(4)  30  Ibid.  153.  (7)  Ibid.  262. 

(8)  9  Ch.  D.  337. 
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holder  an  interest  in  land,  but  merely  a  charge  upon  the  net 
-earnings  of  the  undertaking.  The  bond  is  an  assignment  of  an 
incorporeal  hereditament,  viz.,  the  duties  arising  by  virtue  of  the 
Act,  which  are  to  be  applied  in  payment  of  our  interest  (sect.  97), 
and  on  failure  to  pay  the  interest  we  can  obtain  a  receiver,  which 
gives  us  an  interest  in  the  actual  soil  of  the  harbour. 

S.  B.  L.  Bruce,  for  parties  in  the  same  interest,  supported  the 
Plaintiffs'  contention,  and  relied  on  Alexander  v.  Brame  (1). 

Stirling,  for  the  Crown  : — 

The  bond  granted  by  the  Harbour  Commissioners  is  simply  an 
assignment  of  the  duties  arising  by  virtue  of  the  Act,  which  are 
enumerated  in  sect.  42,  and  does  not  constitute  any  charge  on 
land  within  9  Geo.  2,  c.  36.  The  earlier  authorities  relied  on  by 
the  other  side  have  been  completely  overruled,  and  it  is  now 
settled  that  in  order  to  create  any  interest  in  land,  the  land  must 
be  affected  directly  :  Attree  v.  Hawe  (2)  ;  In  re  Harris  (3)  ;  Jervis 
v.  Lawrence  (4). 

Baker,  in  reply  : — 

There  is  an  absolute  assignment  in  terms  of  a  proportionate  part 
of  the  duties,  and  such  duties  are  incorporeal  hereditaments  (5). 

Chitty,  J.  (after  stating  the  material  provisions  of  the  Act 
■5  &  6  Will.  4,  c.  xlix.,  proceeded)  : — 

The  mortgagees  are  thus  the  direct  assigns  of  these  duties. 
The  Act  contains  no  provision  in  reference  to  the  appointment 
of  a  receiver,  but  the  ordinary  law  of  this  Court  would  be  to 
appoint  a  receiver  for  the  purpose  of  assisting  the  mortgagees  in 
the  collection  of  dues  such  as  these  are.  Suppose  the  case,  which 
is  not  probable,  but  is  certainly  possible,  that  there  was  but  one 
mortgagee,  it  appears  to  me  that  he  would  have,  under  this  Act 
of  Parliament,  a  direct  right  to  receive  the  duties  himself,  and 
although  he  would  not  have  all  the  statutory  powers  of  distress, 

(1)  30  Beav.  153.  (3)  15  Ch.  D.  561. 

(2)  9  Ch.  D.  337.  *  (4)  22  Ch.  D.  202. 

(5)  2  Bl.  Com.  16  et  seq. 
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CHITTY,  J.  and  the  like,  which  are  conferred  particularly  upon  the  officer 
1885  of  the  Commissioners,  the  effect  would  be  that  the  mortgagee 
himself  (or  the  mortgagees,  if  they  combined  together  and  entered 
upon  the  receipt  of  the  duties),  would  be  able  to  take  payment, 
but  not  so  effectually  as  through  the  medium  of  the  Commissioners* 
collector. 

Now  this  case  appears  to  me  not  distinguishable  upon  any  solid 
ground  from  the  decision  in  the  case  of  Knapp  v.  Williams  (1), 
decided  so  long  ago  as  1798.  There  there  was  a  mortgage  of 
turnpike  tolls ;  the  security  taken  was  upon  the  tolls  simply,  and 
did  not  include  the  toll-houses  and  gates.  The  Lord  Chancellor 
(Loughborough)  held  that  such  a  security  as  this  fell  within  the 
provisions  of  9  Geo.  2,  c.  36,  and  in  giving  judgment  said  that 
the  mortgagee  would  have  a  right  to  come  to  this  Court  to  have 
an  account  and  a  receiver  appointed,  and  he  would  have  a  right, 
by  the  aid  of  this  Court,  to  have  the  tolls  specifically  applied  to 
his  mortgage.  Then  he  goes  on  thus :  "  Consider  what  the  point 
of  law  is,  from  the  nature  of  the  interest.  It  is  not  at  all  within 
the  mischief:  but  the  consequences  would  open  a  much  larger 
field  for  charitable  donations."  No  doubt  part  of  these  observa- 
tions have  been  disposed  of  by  Philpott  v.  St  Georges  Hospital  (2), 
where  their  Lordships  who  addressed  the  House  shewed  that  a. 
statute  of  this  kind  ought  not  to  be  construed  according  to  this 
tendency.  The  question  was  whether  what  had  been  done  was 
substantially  what  had  been  prohibited?  Then  Lord  Lough- 
borough proceeds :  "  From  the  nature  of  the  interest  created  by 
the  Act,  these  tolls  granted  in  perpetuity  are  certainly  a  heredita- 
ment." When  he  said  that,  he  was  referring  to  the  language  of 
9  Geo.  2,  c.  36,  which  prohibits  a  gift  for  charitable  purposes  of 
hereditaments  or  any  estate  or  interest  therein,  or  any  incumbrance 
affecting  any  hereditaments.  Then  he  proceeds  to  say  that  "  it 
is  in  its  nature  an  interest  affecting  land." 

Now  it  is  argued  that  in  the  case  before  me  the  duties  were  not 
a  hereditament  and,  as  I  understand,  part  of  the  argument  was 
founded  upon  this,  that  the  duties  are  not  granted  to  the  Commis- 
sioners and  their  heirs ;  but  that  appears  to  me  not  a  sound  argu- 
ment. These  duties  are  a  franchise  in  the  hands  of  a  subject, 
(1)  4  Yes.  430,  n.  (2)  6  H.  L.  C.  338. 
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granted  not  by  the  Crown,  but  granted  by  an  Act  of  Parliament.  OHITTY,  J. 
No  distinction  can  be  made,  that  I  can  see,  between  duties  such  as  1885 
these,  which  are  incidental  to  the  haven  and  to  the  land  which  is 
covered  by  the  water,  and  the  security  taken  upon  the  turnpike 
road  as  in  the  case  of  Knapp  v.  Williams  (1).  It  is  not  sufficient  to 
take  a  case  out  of  the  Act  merely  that  the  subject-matter  should 
in  the  hands  of  the  grantees  under  the  Act  of  Parliament  not 
descend  to  their  heirs.  Here  it  does  pass  to  their  successors  in 
perpetuity,  and  there  are  many  things  within  the  Act  (9  Geo.  2, 
c.  36)  which  are  not  hereditaments  in  the  testator  himself,  but 
where  he  has  an  interest  of  a  personal  nature  in  the  hereditament. 
The  simplest  and  most  obvious  illustration  of  that  is  the  case  of 
leaseholds,  where  the  interest  of  the  testator  is  an  interest  in  a 
hereditament,  but  he  has  not  in  himself  anything  which  will 
descend  to  his  heirs.  Knapp  v.  Williams,  which  was  decided  in 
1798,  has  been  repeatedly  followed.  In  Finch  v.  Squire  (2),  which 
was  a  similar  case,  Sir  William  Grant  said  there  was  no  valid  dis- 
tinction between  money  borrowed  upon  such  a  security  as  that 
which  was  before  him  (an  assignment  of  poor  rates  and  county  rates) 
and  money  borrowed  upon  turnpike  tolls.  He  said  :  "  It  is  difficult 
to  shew  that  a  charity  by  taking  money  borrowed  upon  the  latter 
.security  takes  any  interest  in  land."  That  was  his  own  opinion, 
apparently.  He  goes  on  to  say :  "  Those  tolls  are  duties  imposed 
by  Act  of  Parliament  upon  passengers,  in  respect  of  their  passage 
along  the  road.  The  right  to  collect  those  tolls  gives  no  direct 
interest  in  the  land  itself,  though  an  interest  in  the  duties  arising 
in  consequence  of  a  passage  along  or  through  the  land."  What- 
ever his  opinion  may  have  been,  as  shewn  by  these  observations, 
he  still,  following  Knapp  v.  Williams,  held  that  the  case  fell 
within  the  statute. 

In  Robinson  v.  Robinson  (decided  in  1851)  (3),  the  mortgage  was 
upon  tolls  and  toll-houses,  but  Lord  Cranworlh  in  giving  his  judg- 
ment says  (4) :  "  The  security  is  merely  a  security  on  the  tolls 
and  toll-houses,  i.e.,  on  certain  corporeal  and  certain  incorporeal 
hereditaments.  They  give  no  personal  right  against  anyone.  The 
remedy  of  the  mortgagee  or  bondholder  is  merely  against  the 

(1)  4  Vqs.  430,  n.  (3)  ID.  M.&  G.  247. 

(2)  10  Ves.  41,  44.  (4)  Ibid.  262. 
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CHITTY,  J.  real  property,  made  subject  to  the  charge  ;  "  and  he  there  treats 
the  tolls  as  incorporeal  hereditaments,  following  in  that  respect 
the  language  of  Lord  Loughborough  in  Knapp  v.  Williams  (1).  In 
Ion  v.  Ashton  (2)  Sir  /.  Bomilhj  decided  that  money  charged  upon 
the  tolls  of  a  harbour  was  within  the  statute,  being  satisfied  that 
he  could  not  hold  that  the  charitable  bequest  of  the  charge  upon 
the  tolls  was  valid,  without  overruling  Knapp  v.  Williams,  and 
after  referring  to  Thornton  v.  Kempson  (before  Wood,  V.C.)  (3), 
said  :  "  I  have  myself  followed  Knapp  v.  Williams,  and  have  known 
cases  in  which  it  has  been  followed  without  being  brought  into 
Court.    It  is  not  possible  for  me  to  overrule  Knapp  v.  Williams." 

In  Alexander  v.  Brame  (4)  Sir  J.  Bomilly  held  that  the  deben- 
tures of  Commissioners  of  a  dock  made  under  Act  of  Parliament, 
and  in  the  form  of  an  assignment  of  the  duties  arising  under  the 
Act,  were  within  the  statute.  No  doubt  he  relied,  to  a  considerable 
extent,  on  Ashton  v.  Lord  Langdale  (5),  the  authority  of  which,  at 
least  so  far  as  some  of  the  propositions  are  concerned,  has  been 
distinctly  overruled  in  the  Court  of  Appeal  in  a  recent  case  of 
Attree  v.  Hawe  (6).  In  giving  his  judgment  he  relied  on  Ashton 
v.  Lord  Langdale,  and  said  (7) :  "  Here  is  an  undertaking  in 
which  their  whole  possession  consists  of  real  estate,  and  the  right 
of  levying  tolls  on  vessels  arises  from  the  use  of  this  as  a  high- 
way, just  in  the  same  way  as  carriages  make  use  of  a  road." 
That  proposition  is  applicable  to  the  case  before  me,  and  that 
was  one  of  the  grounds  on  which  his  decision  proceeded. 

In  Thornton  v.  Kempson  it  was  held  that  money  secured  by  an 
assignment  of  rates  on  occupiers  of  houses  under  an  improvement 
Act  were  within  the  statute.  [His  Lordship  referred  to  pp.  599, 
600  :  "  When  commissioners  have  the  power  of  raising  rates,  I 
can  only  consider  them  to  be  like  those  corporate  bodies  who 
have  the  power  of  collecting  rates,  tolls,  and  dues ;  and  if  such  I 
corporation  mortgage  the  whole  fund,  they  pass  all  their  interest, 
including  their  right  of  raising  it  out  of  the  land  ;  and  that  was 
mainly  the  ground  of  the  decision  of  the  Lord  Justice  Knight 


(1)  4  Ves.  430,  n.  (4)  30  Beav.  153. 

(2)  28  Beav.  382.  (5)  4  De  G.  &  Sm.  402. 

(3)  Kay,  592.  (6)  9  Ch.  D.  337. 

(7)  30  Beav.  157. 
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Bruce,  when  Yice- Chancellor,  in  the  case  of  Ashton  v.  Lord 
Langdale  (1).    Here  the  commissioners  have  a  direct  interest  in 
the  rates  collected  or  to  be  collected,  and  it  is  an  interest  essen- 
tially affecting  land.    They  have  mortgaged  a  part  only  of  them, 
but  that  makes  no  difference,  for  the  mortgagee  is  at  all  events  a 
tenant  in  common  of  the  proportion  included  in  the  mortgage. 
With  that  proportion  they  have  assigned  the  power  of  collecting 
the  rates,  and  every  one  of  the  mortgagees  is  entitled  not  only  to 
the  money  raised,  or  an  action  or  suit  against  the  mortgagors  for 
not  raising  it,  but  also  to  have  the  powers  of  the  commissioners 
for  that  purpose  put  in  force,  either  by  a  mandamus  at  law,  or  a 
receiver  in  equity."]    Now  it  appears  to  me  that  that  is  a  body 
of  authority  supporting  the  proposition  that  the  mortgages  in 
question  are  within  the  statute,  and  that  it  is  impossible  for  me 
even  to  consider  the  question  of  overruling  those  authorities.  The 
only  point  that  is  open  for  me  to  consider  is  whether  the  principle 
laid  down  by  the  Court  of  Appeal  in  Attree  v.  Hawe  (2)  has  in  sub- 
stance overruled  Knapp  v.  Williams  (3),  and  the  authorities  founded 
upon  it.    It  appears  to  me  that  I  cannot  say  that  the  principle 
enunciated  in  Attree  v.  Hawe  has  that  effect.    In  that  case  the 
direct  question  was  with  reference  to  debenture  stock,  and  the 
Court,  holding  that  the  debenture  stock  was  not  within  9  Geo.  2, 
c.  36,  expressed  an  opinion  that  the  rule  would  apply  probably 
to  debentures  as  well  as  to  debenture  stock.     But  when  the 
judgments  are  examined  it  will  be  found  that  the  Court  considered, 
even  with  regard  to  the  debentures,  that  though  they  were  in 
form  mortgages  of  the  undertaking,  and  of  the  tolls  and  sums  of 
money  arising  by  virtue  of  the  special  Act,  yet  in  substance  the 
debentures,  and  certainly  the  debenture  stock,  were  merely  an 
assignment  of  the  net  earnings  of  the  railway  company  remaining 
after  payment  of  the  working  expenses  of  the  railway,  and  that 
on  the  true  construction  of  the  Acts  of  Parliament  the  railway 
•company  had  no  power  to  part  with  their  interest  in  the  sums 
which  they  received,  except  subject  to  their  retaining  in  hand  a 
sufficient  amount  for  the  due  performance  of  the  statutory  duties 
which  were  imposed  upon  them,  and  which  duties  were  not 

(1)  4  De  a.  &  Sm.  402.  (2)  9  Ch.  D.  337. 

(3)  4  Ves.  430,  n. 
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CHITTY,  J.  alienated  by  them ;  following  in  principle  the  well  known  case 
of  Gardner  v.  London,  Chatham,  and  Dover  Railway  Company  (1). 
In  this  case  there  is  a  direct  assignment  of  tolls  in  form,  and  it  is 
so  to  my  mind  in  substance,  because  the  first  charge  here  is  not 
the  working  expenses,  but  payment  of  the  interest  due  to  the 
mortgagees.  The  other  case  relied  upon,  not  as  overruling,  but 
as  impairing  the  authority  of  Knapp  v.  Williams  (2)  was  the  deci- 
sion of  the  late  Master  of  the  Kolls  in  In  re  Harris  (3).  There  the 
securities  were  given  by  justices,  who  had  no  power  to  mortgage 
the  rates  themselves,  but  merely  had  the  power  to  call  upon  the 
guardians  of  the  poor  to  raise  the  rates  and  pay  over.  The 
result,  therefore,  was  that  the  security  was  simply  the  security 
of  a  pure  money  fund,  and  that  was  the  principle  upon  which  Sir 
G.  Jessel  decided  the  case.  I  think,  therefore,  in  the  circum- 
stances that  I  am  bound  by  Knapp  v.  Williams  and  the  subsequent 
course  of  decisions,  and  that  I  must  hold,  as  I  do,  that  these 
mortgages  are  within  the  Act,  and  therefore  the  gift  of  them  to 
charity  is  void. 

Solicitors:  R.  8.  Fraser ;  Cattarns,  Jehu,  &  Hughes,  agents  for 
Worship  &  Rising,  Great  Yarmouth  ;  Hare  &  Co.,  for  Solicitor  to 
Treasury. 

(1)  Law  Eep.  2  Ch.  201.  (2)  4  Ves.  430,  n. 

(3)  15  Ch.  D.  561. 

f.  a.  A.  w. 
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SHEPHEKD  v.  COKPOBATION  OF  NORWICH,         nokth,  j. 

[1884   S.    291.]  ii! 

Junel5,16,l7~ 

Lands  Clauses  Act,  1845,  ss.  18,  19,  23,  25,  27,  28,  30  [Revised  Ed.  Statutes,   

vol.  ix.,  pp.  633-635] — Notice  to  treat — Service  on  Occupier  of  Part  of  Pre- 
mises— Notice  adopted  by  Owner — Validity  of  Service — Reference  to  Arbitra- 
tion— Arbitrator  neglecting  or  refusing  to  act — Power  of  other  Arbitrator  to 
proceed  ex  parte. 

Where  arbitrators  have  been  appointed  under  sect.  25  of  the  Lands 
Clauses  Act,  1845,  and  one  arbitrator  refuses  or  neglects  for  seven  days  to 
concur  in  the  appointment  of  an  umpire,  the  other  arbitrator  has  power, 
under  sect.  30  of  the  Act,  to  proceed  ex  parte  to  make  an  award,  and  the 
previous  appointment  of  an  umpire  is  not  in  such  condition 
precedent  to  the  ex  parte  proceedings. 

A  corporation,  three  days  before  the  expiration  of  their  compulsory 
powers,  without  making  any  attempt  to  discover  and  serve  the  owner  of 
the  property,  served  a  notice  to  treat  on  an  occupier  of  part  of  the  premises 
comprised  in  the  notice  to  treat,  who  was  the  agent  of  the  owner  for  the 
management  of  his  property.  The  occupier  took  it  the  same  day  to  the 
solicitor  of  the  owner,  and  also  wrote  to  the  owner ;  but  it  did  not  appear 
that,  as  a  matter  of  fact,  the  notice  came  to  the  hands  of  the  owner  before 
the  three  days  had  expired.  The  owner,  however,  after  the  expiration  of  the 
three  days  gave  a  counter  notice  under  sect.  92  requiring  the  corporation 
to  take  the  whole  of  his  property.  This  notice  he  subsequently  withdrew, 
and  required  the  corporation  to  proceed  with  the  purchase  of  the  land 
specified  in  their  notice  to  treat,  which  they  declined  to  do  : — 

Held,  that  the  service  of  the  notice  to  treat  was  irregular  and  invalid, 
and  that  the  owner  could  not,  by  his  subsequent  adoption  of  the  notice, 
cure  the  irregularity  and  compel  the  corporation  to  proceed  with  it. 

The  conditions  necessary  for  service  of  a  notice  to  treat  discussed. 

In  January,  1883,  the  Plaintiff  Shepherd  purchased  of  one  John 
Lee  Barber  certain  leasehold  premises  situate  in  the  city  of. 
Norwich,  demised  by  a  lease  dated  the  11th  of  October,  1840,  for 
a  term  of  sixty  years  from  the  date  of  the  lease,  at  the  yearly  rent 
of  £71  10s.  The  premises  at  the  time  of  the  purchase  comprised 
several  shops,  an  office,  and  a  timber-yard.  The  Plaintiff  paid 
the  purchase-money  at  once,  and  thereupon  received  the  title 
deeds,  and  was  let  into  immediate  receipt  of  the  rents  of  the 
property;  but  the  legal  assignment  of  the  lease  to  him  by  John 
Lee  Barber  was  not  executed  until  December,  1883. 
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NORTH,  J.      The  Defendants,  the  corporation  of  the  city  of  Norwich,  were 
1885       authorized  by  their  special  Act  (the  Norwich  Improvement  Act, 
Shepherd    1879),  which  incorporated  the  Lands  Clauses  Act,  1845,  to  make 
Corporation  a  cer^ain  new  roac^  '■>         by  sec*-       °^  their  special  Act  their 
of  Norwich,  compulsory  powers  to  purchase  land  expired  on  the  21st  of 
July,  1883. 

On  the  18th  of  July,  1883,  the  Defendants  left  on  the  said 
premises  of  the  Plaintiff  a  notice  to  treat,  stating  that  they 
required  to  purchase  the  land  and  hereditaments  specified  in  the 
schedule  thereto.  This  notice  was  dated  the  16th  of  July,  1883, 
and  was  addressed  "to  Mr.  James  Russell  Wellington,  and  to  all 
persons  having  or  claiming  any  estate  or  interest  in  the  said  land 
and  hereditaments."  The  land  and  hereditaments  described  in 
the  schedule  were  part  of  the  premises  comprised  in  the  lease  of 
the  11th  of  October,  1840 ;  and  James  Russell  Wellington  was  at 
this  time,  as  under-tenant  of  the  Plaintiff,  in  occupation  of  a 
small  portion  of  the  premises  affected  by  the  notice  to  treat,  the 
rest  of  the  premises  being  let  to  other  under-tenants. 

From  January,  1883,  and  until  service  of  this  notice  to  treat, 
James  Russell  Wellington  had,  under  an  arrangement  with  the 
Plaintiff,  been  acting  as  the  agent  of  the  Plaintiff  in  the  manage- 
ment of  the  entire  property.  As  such  agent  he  let  and  dealt 
with  it  and  collected  the  rents  in  his  own  name  and  as  the 
ostensible  owner — but  duly  accounting  to  the  Plaintiff,  who  for 
certain  reasons  did  not  desire  to  appear  as  the  real  owner.  The 
Defendants,  at  the  time  they  served  this  notice  to  treat,  were 
aware  that  the  Plaintiff  had  some  interest  in  the  property,  but 
they  did  not  serve  him  with  a  notice  to  treat,  nor  did  they  make 
any  attempt  to  do  so.  They,  however,  served  a  similar  notice  on 
John  Lee  Barber  on  the  18th  of  July,  1883,  and  he,  on  the  4th  of 
August,  1883,  gave  them  notice  in  writing  that  he  was  trustee 
only  for  the  Plaintiff. 

James  Russell  Wellington  made  no  reply  to  the  notice  to  treat 
that  had  been  served  upon  him,  but  took  it  the  same  day  to  the 
Plaintiff's  solicitor,  Mr.  Prior,  who  a  day  or  two  afterwards  brought 
it  to  the  knowledge  of  the  Plaintiff.  The  Plaintiff  thereupon, 
on  the  30th  of  July,  1883,  served  the  Defendants  with  a  counter- 
notice  under  sect.  92  of  the  Lands  Clauses  Act,  1845,  requiring 
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them  to  purchase  the  whole  of  his  property.    This  counter-notice  NOKTH,  J. 
the  Plaintiff  withdrew  on  the  10th  of  April,  1884,  and  required  1885 
the  Defendants  to  proceed  with  their  notice  to  treat ;  and  on  the  Shepherd 
30th  of  April,  1884,  the  Plaintiff  gave  the  Defendants  notice  corporation 
claiming  £3328  10s.  as  compensation  for  the  land  and  heredita-  0P  Norwich. 
ments  comprised  in  their  notice  to  treat  to  James  Russell  Welling- 
ton, and  desiring  that  the  amount,  if  disputed,  should  be  settled 
by  arbitration  in  manner  provided  by  the  Lands  Clauses  Act, 
1845. 

On  the  6th  of  June,  1884,  the  Plaintiff  appointed  a  Mr.  Hunter 
to  act  as  his  arbitrator  in  settling  the  amount  of  compensa- 
tion, and  the  same  day  gave  notice  of  the  appointment  to  the 
Defendants. 

On  the  17th  of  June,  1884,  the  Defendants  served  on  the 
Plaintiff  a  document,  under  the  corporate  seal,  which,  after 
reciting  the  Plaintiff's  notice  of  appointment  of  his  arbitrator, 
proceeded  as  follows :  "  Now  the  mayor,  &c,  do  hereby  assert  and 
give  you  notice  that  you  have  no  claim  for  compensation  as 
aforesaid,  and  do  protest  against  any  such  claim  as  invalid,  and 
do  further  protest  and  deny  the  jurisdiction  of  your  so-called 
arbitrator.  And  do  further  give  you  notice  that  they  have  (under 
protest)  appointed  Mr.  Henry  Spelman  of  the  city  of  Norwich, 
auctioneer,  to  be  arbitrator  on  their  behalf  in  respect  of  the 
matters  and  alleged  question  in  your  aforesaid  notice  contained. 
And  they,  the  said  mayor,  &c,  further  give  you  notice  that  they 
reserve  all  rights,  remedies,  and  proceedings  which  they  have,  or 
are  entitled  to  take,  against  you,  and  otherwise,  in  respect  of 
your  said  notice  and  claim.  And  further,  that  they  do  in  fact 
deny  all  liability  in  respect  of  your  said  notice  and  claim,  and 
do  further  deny  that  any  arbitration  can  be  held  in  respect 
thereof." 

On  the  same  day  they  served  James  Russell  Wellington  with  a 
document  formally  withdrawing  the  notice  to  treat  they  had 
served  upon  him  on  the  18th  of  July,  1883. 

Immediately  on  the  appointment  of  Mr.  Spelman,  Mr.  Hunter,  as 
the  Plaintiff's  arbitrator,  requested  him  to  act  in  the  matter  of 
the  arbitration ;  but  he,  acting  under  instructions,  did  nothing, 
and  on  the  4th  of  July,  1884,  the  Plaintiff  served  him  with  a 
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NORTH,  J.  written  notice  requiring  him  "  to  proceed  in  the  matter  of  the 
1885  said  arbitration,  and  that,  if  you  for  seven  days  from  receipt  of 
Shepherd  this  notice  neglect  to  act,  William  Hunter,  the  arbitrator  appointed 
Corporation  on  my  kenalf>  will  proceed  ex  parte,  and  that  his  decision  will  be 
of  Norwich.  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by 
me  and  the  said  mayor,  &c." 

In  reply  to  this  notice,  Mr.  Spelman  stated  that  he  had  no 
instructions  to  act.  Some  negotiations  then  took  place  between 
the  Plaintiff  and  the  Defendants,  which  came  to  nothing,  and  on 
the  13th  of  August  Mr.  Hunter  proceeded  ex  parte  with  the  arbi- 
tration, and  made  an  award.  The  Defendants  declined  to  take  up 
the  award  or  to  move  at  all  in  the  matter,  and  thereupon  the 
Plaintiff  commenced  this  action  claiming  specific  performance  of 
the  agreement  between  the  Plaintiff  and  the  Defendants  for  the 
purchase  of  the  land  and  hereditaments  comprised  in  the  notice 
to  treat ;  and,  as  additional  or  alternative  relief,  a  mandamus  to 
the  Defendants  to  take  the  necessary  steps  for  carrying  out  and 
completing  the  purchase  of  the  said  land  and  hereditaments 
comprised  in  the  said  notice  to  treat. 

The  Defendants,  in  their  statement  of  defence,  denied  that 
they  had  at  any  time  served  a  notice  to  treat  on  the  Plaintiff,  or 
agreed  with  him  for  the  purchase  of  the  hereditaments  mentioned 
in  the  statement  of  claim ;  and  further  pleaded  that  the  Plain- 
tiff's arbitrator  had  no  power  to  proceed  ex  parte  in  the  arbitra- 
tion, and  that  the  arbitrator  appointed  by  the  Plaintiff,  and  the 
arbitrator  appointed  under  protest  by  the  Defendants  did  not, 
before  entering  upon  the  matter  referred  to  them,  appoint  an 
umpire  in  accordance  with  sect.  27  of  the  Lands  Clauses  Act,  1845. 

Issue  was  joined.  This  was  the  trial  of  the  action.  It  was 
conceded  that,  if  the  point  of  law  raised  by  the  Defendants  on 
sects.  27  and  28  of  the  Lands  Clauses  Act,  1845,  was  decided  in 
their  favour  (assuming  a  valid  notice  to  treat),  it  would  dispose 
of  the  case.  It  was  accordingly  agreed  that  this  point  should  be 
first  argued. 

Cozens-Hardij,  Q.C.,  W.  W.  Karslake,  Q.C.,  and  Sturges,  for  the 
Plaintiff:— 

We  rely  on  the  30th  section  of  the  Act,  The  neglect  or  refusal 
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of  Spelman  for  seven  days  to  concur  in  the  appointment  of  an  NOKTH,  J. 
umpire  brought  the  30th  section  into  operation,  and  enabled  1885 
Hunter  to  proceed  ex  parte,  and  to  make  a  valid  award.  Shepherd 

Corporation 

W.  Barber,  Q.C.,  and  B.  S.  Wright,  for  the  Defendants  : —        of  Norwich. 

The  question  turns  upon  the  construction  to  be  placed  on 
sects.  23  to  31  of  the  Lands  Clauses  Act,  1845,  which  are  the 
sections  that  point  out  the  procedure  to  be  followed  in  ascertain- 
ing the  amount  of  compensation  by  arbitration.  Beading  the 
sections  together  the  intention  of  the  Legislature  is  clear  that, 
where  two  arbitrators  have  been  appointed,  they  must  appoint  an 
umpire  before  they  proceed  to  act.  In  other  words,  the  appoint- 
ment of  an  umpire  is  a  condition  precedent  to  their  being  quali- 
fied to  act  in  the  matter  of  the  arbitration.  There  is  no  direct 
authority  on  the  point,  but  the  decisions  in  Bright  v.  Burnell  (1), 
Sherratt  v.  North  Staffordshire  Bailway  Company  (2),  and  Cudliff 
v.  Walters  (3),  support  this  view.  It  follows  that  if  one  arbitra- 
tor disqualifies  himself  the  other  must  apply  under  sect.  28  of  the 
Act,  as  amended  by  46  &  47  Vict.  c.  15,  to  the  Board  of  Trade  to 
appoint  an  umpire.  Unless  he  has  done  that  he  has  no  power  to 
act  at  all,  and  the  30th  section  does  not  apply.  The  Plaintiff, 
therefore,  is  in  default,  he  ought  to  have  taken  the  next  step,  and 
is  not  entitled  to  a  mandamus  from  this  Court. 

W.  W.  Karslake,  in  reply. 


Kokth,  J. : — 

In  this  case  I  was  asked  to  decide  one  point  before  dealing  with 
the  rest  of  the  case,  on  the  ground  that,  if  it  was  decided  in  one 
way,  it  would  render  it  unnecessary  for  me  to  hear  the  case  further, 
and  I  consented  to  do  that.  The  facts  of  the  case,  for  the  present 
purposes,  are  shortly  these: — [His  Lordship  stated  them,  and 
continued : — ]  And  for  this  purpose  I  assume  that  the  notice  to 
treat  given  to  the  Plaintiff's  agent,  James  Bussell  Wellington,  was 
in  every  respect  a  good  notice  to  treat  to  the  Plaintiff. 

Now  the  preliminary  point  which  I  have  been  asked  to  decide 

(1)  4  Dowl.  756.  (2)  2  Ph.  475, 

(3)  2  Mood.  &  Bob.  232. 
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NORTH,  J.  is  this.  It  is  contended  by  the  Defendants  that  the  proceedings 
1885  ex  parte  were  invalid  for  this  reason,  that  under  the  Act  the 
Shepherd  appointment  of  an  umpire  is  a  sine  qua  non,  and  that  no  steps 
Corporation  can  ^e  ta^en  tne  Parties  until  that  has  been  done.  The  ques- 
of  Norwich,  tion  whether  that  is  so  or  not  depends  upon  the  construction  of 
certain  sections  in  the  Lands  Clauses  Act.  The  first  one  that  is 
material  is  the  25th  section.  That  provides,  reading  the  earlier 
part  of  it  shortly,  that  when  any  question  of  disputed  compensa- 
tion requiring  to  be  settled  by  arbitration  has  arisen,  then,  unless 
both  parties  concur  in  one  arbitrator,  each  party  shall  appoint 
his  arbitrator  to  whom  the  dispute  shall  go.  It  then  goes  on  to 
point  out  the  way  in  which  the  appointment  of  arbitrator  is  to 
be  made,  and  the  effect  such  an  appointment  will  have.  Then 
towards  the  end  of  the  section  we  come  to  these  words,  "  If  for 
the  space  of  fourteen  days  after  any  such  dispute  shall  have 
arisen,  and  after  a  request  in  writing,  in  which  shall  be  stated  the 
matter  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitra- 
tor, such  last-mentioned  party  fail  to  appoint  such  arbitrator, 
then  upon  such  failure  the  party  making  the  request,  and 
having  himself  appointed  an  arbitrator,  may  appoint  such  arbi- 
trator to  act  on  behalf  of  both  parties,  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in 
dispute,  and  in  such  case  the  award  or  determination  of  such 
single  arbitrator  shall  be  final."  If  the  suggestion  of  the  Plain- 
tiff, that  Spelmans  appointment  was  no  appointment  at  all,  had 
been  sound  the  state  of  things  contemplated  by  this  section  would 
have  arisen.  The  Defendants  would  have  failed  to  appoint  an 
arbitrator,  and  the  Plaintiff,  having  himself  done  so,  might  have 
proceeded  to  appoint  Hunter  to  act  on  behalf  of  both  parties,  and 
then  Hunter  might  have  proceeded  to  hear  and  determine  the 
matters  in  dispute,  and  in  such  case  the  award  or  determination 
of  such  single  arbitrator  would  have  been  final.  That  is  to  say, 
if  either  party  failed  to  appoint  an  arbitrator,  the  other  might 
appoint  his  arbitrator  to  act  for  both,  and  his  award  made  ex  parte 
would  be  final.  In  that  clause  I  see  nothing  whatever  suggested 
in  any  way  that  it  is  necessary  or  desirable  to  appoint  an  umpire 
before  the  arbitrator  proceeds  to  act  alone,  and  there  is  nothing 
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•whatever  for  which  such  an  appointment  could  be  required,  NOETH,  J. 
because  the  umpire  could  not  be  wanted  to  do  anything  that  was  1885 
necessary.    That  case  is  not  the  present,  for  the  reason  that  two  Shepherd 
arbitrators  were  appointed.    It  comes  very  near  the  existing  Corporation 
state  of  things,  because  it  practically  makes  no  difference — I  am  0F  Norwich. 
not  speaking  of  the  provisions  of  the  Act — as  far  as  the  position 
of  the  parties  is  concerned,  whether  one  of  the  parties  fails  to 
appoint  an  arbitrator  altogether ;  or,  having  appointed  an  arbi- 
trator, says  he  shall  not  do  anything  from  that  time  forward. 
The  position  of  the  parties  is  substantially,  although  not  techni- 
cally, the  same,  and  there  is  no  reason  why,  if  an  arbitrator  can 
act  ex  parte  without  appointing  an  umpire  in  the  one  case,  he 
could  not  equally  do  so  in  the  other  :  though,  if  the  Act  draws  a 
distinction  and  says  there  shall  be  an  umpire  appointed  as  a 
condition  precedent  in  the  one  case  and  not  in  the  other,  it  must 
be  followed.    It  is  clear  that  the  Plaintiff  did  not  proceed  under 
this  section,  because  it  is  not  suggested,  that  having  appointed 
Hunter,  he  ever  did  appoint  him  to  act  as  arbitrator  for  both 
parties. 

The  next  section,  the  26th,  provides  that,  if  before  the  matters 
referred  are  determined,  any  arbitrator  shall  die  or  become  inca- 
pable then  the  other  arbitrator  may  proceed  ex  parte.  Now  the 
death  or  incapacity  may  take  place  at  any  period  of  the  arbitration. 
It  might  happen  at  the  very  beginning  before  an  umpire  was 
appointed.  It  might  happen  at  the  very  end,  when  everything 
had  been  completed  except  the  award.  That  section,  therefore, 
does  not  throw  any  light  upon  the  question  as  to  the  period  at 
which  the  umpire  is  to  be  appointed.  In  fact  down  to  this  time 
an  umpire  has  not  been  mentioned  at  all. 

Then  we  come  to  the  27th  section,  which  provides  for  the 
appointment  of  an  umpire.  It  says  "  where  more  than  one  arbi- 
trator shall  have  been  appointed  such  arbitrators  shall,  before 
they  enter  upon  the  matters  referred  to  them,  nominate  and 
appoint,  by  writing  under  their  hands,  an  umpire  to  decide  on 
any  such  matters  on  which  they  shall  differ,  or  which  shall  be 
referred  to  him  under  the  provisions  of  this  or  the  special  Act, 
and  if  such  umpire  shall  die,  or  become  incapable  to  act,  they 
shall  forthwith  after  such  death  or  incapacity  appoint  another 
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NORTH,  J.  umpire  in  his  place,  and  the  decision  of  every  such  umpire  on 
1885       the  matters  so  referred  to  him  shall  be  final."    Then  the  next 
Shepherd    section  relates  to  the  proceedings  in  default  of  appointment  of  an 
Corporation  umpire>  an(^  ^  says  that,  "  ^  i*1  either  of  the  cases  aforesaid  the 
of  Norwich,  said  arbitrators  shall  refuse,  or  shall,  for  seven  days  after  request 
of  either  party  to  such  arbitration,  neglect  to  appoint  an  umpire, 
the  Board  of  Trade,  in  any  case  in  which  a  railway  company 
shall  be  one  party  to  the  arbitration,  and  two  justices  in  any 
other  case,  shall,  on  the  application  of  either  party  to  such  arbi- 
tration, appoint  an  umpire."    Then  we  come  to  the  29th  section: 
"  If,  when  a  single  arbitrator  shall  have  been  appointed,  such 
arbitrator  shall  die  or  become  incapable  to  act,"  then  the  matter 
is  to  proceed  as  if  he  had  not  been  appointed. 

Then  sect.  30  takes  up  another  case  :  "  If,  where  more  than  one 
arbitrator  shall  have  been  appointed,  either  of  the  arbitrators 
refuse  or  for  seven  days  neglect  to  act,  the  other  arbitrator  may 
proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  shall 
be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed 
by  both  parties."  Now,  that  is  the  section  which  applies  in  the 
present  case.  More  than  one  arbitrator  has  been  appointed.  One 
of  the  arbitrators  has  refused  or  for  seven  days  neglected  to  act, 
and  then  the  section  provides  that  the  other  arbitrator  may  pro- 
ceed ex  parte.  It  does  not  begin  by  saying  "  if  more  than  one 
arbitrator  and  an  umpire  have  been  appointed."  It  simply  says, 
"  where  more  than  one  arbitrator  has  been  appointed."  It  does 
not  refer  to  any  particular  stage  of  the  proceedings.  It  does  not 
indicate  the  time  further  than  by  saying  this — it  must  be  after 
two  arbitrators  have  been  appointed.  But  I  see  nothing  in  the 
section  to  say  that  the  arbitration  need  have  gone  on  a  step 
further  than  that.  Then,  in  the  next  place,  it  is  said  by  the 
Defendants  that,  to  give  effect  to  this  section ,  the  arbitrators 
having  failed  to  appoint  an  umpire  by  the  refusal  of  one  to  act, 
the  proper  course  was  to  apply  to  the  Board  of  Trade  to  appoint 
an  umpire,  and  if  the  Board  of  Trade  declined  to  do  it,  then  to 
get  a  mandamus  to  compel  them  to  do  it.  In  considering  whether 
such  a  case  is  within  the  meaning  of  the  Act,  if  the  words  are 
doubtful,  it  is  important  to  see  whether  all  that  would  come  to 
anything.    It  is  clear  that  if  an  arbitrator  is  to  act  ex  parte, 
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there  is  nothing  whatever  that  an  umpire  can  do.    His  duty  is  NOKTH,  J. 
to  decide  only  on  matters  on  which  the  two  arbitrators  shall  differ,  1885 
or  which  are  referred  to  him  under  the  provisions  of  the  Act;  Shepherd 

that  is  to  say,  in  case  of  difference  between  the  other  two.    He  ~  v- 

J  7  Corporation 

therefore  can  have  nothing  to  do  unless  there  are  two  persons  °f  Norwich. 
who  differ  from  one  another,  who  cannot  decide  the  question 
without  the  umpire  ;  and  if  it  is  necessary  under  the  30th  section 
to  go  through  the  elaborate  process  of  getting  an  umpire  ap- 
pointed, it  would  be  for  the  purpose  of  appointing  a  man  who 
could  not  do  anything  whatever  when  he  was  appointed.  There- 
fore we  have  now  a  case  very  like  that  under  sect.  25,  but  dif- 
fering only  in  this — that  under  the  25th  section  only  one  arbi- 
trator has  been  appointed,  and  under  the  30th  section  two  have 
been  appointed.  It  not  being  necessary  to  appoint  an  umpire  for 
the  purposes  of  the  arbitration,  for  the  reason  I  have  pointed  out, 
namely,  that  the  umpire,  if  appointed,  would  have  nothing  to  do, 
the  question  is  whether  it  is  necessary  by  the  terms  of  the  Act  to 
go  through  the  form  of  appointing  an  umpire  as  a  condition  pre- 
cedent to  a  single  arbitrator  proceeding  ex  parte  under  the  30th 
section.  In  my  opinion  it  is  not.  First  of  all,  looking  at  the 
words  of  the  Act,  I  do  not  think  it  comes  within  the  words  of  the 
Act  at  all.  The  27th  and  28th  sections  provide  for  the  appoint- 
ment of  an  umpire  in  a  particular  condition  of  things  and  at  a 
particular  time.  What  is  the  condition  required  ?  All  that  the 
27th  section  says  is  :  "  Where  more  than  one  arbitrator  shall 
have  been  appointed  such  arbitrators  shall,  before  they  enter  upon 
the  matters  referred  to  them,  nominate  and  appoint,  by  writing 
under  their  hands,  an  umpire."  I  think  it  is  clear  that,  if  the 
two  were  proceeding  to  deal  with  any  matter  referred  to  them,  it 
is  a  condition  precedent  that  they  should  appoint  an  umpire ;  but 
I  can  see  nothing  there  to  indicate  that  it  is  necessary  that  there 
should  be  an  appointment  of  an  umpire  because  one  of  them 
desires  to  proceed  ex  parte  under  a  later  section.  It  seems  to 
me,  therefore,  that  the  words  of  that  section  do  not  necessarily 
or  in  terms  indicate  the  necessity  of  an  umpire  being  appointed 
before  one  arbitrator  proceeds  to  act  ex  parte,  where  under  the 
Act  he  has  power  to  do  so  :  but  are  confined  to  the  case  when 
two  persons  are  ready  and  willing  to  enter  upon,  and  are  pre- 
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NORTH,  J.  pared  to  enter  upon,  the  matters  referred  to  them  ;  and  there 
is  nothing  pointing  to  the  appointment  of  an  umpire  who  can 
Shepherd  have  nothing  to  do  in  the  case,  where  the  arbitrators  are  not 
Corporation  about  to  enter  upon  the  matters  referred  to  them,  but  refuse  to 
or  Norwich.  do  ga  What  is  contemplated  by  the  30th  section  is  one  person 
proceeding  ex  parte.  I  am  asked  to  read  that  section  as  if  it  had 
provided  for  either  of  the  arbitrators  refusing  or  neglecting  to  act 
after  an  umpire  has  been  appointed.  There  is  nothing  of  that 
sort  in  this  section.  There  is  nothing  that  I  can  find  in  the  Act 
indicating  that  those  words  should  be  so  read,  and  the  general 
words  that  are  used  seem  to  me  to  have  precisely  the  same  effect 
as  if  the  section  ran,  "if,  where  more  than  one  arbitrator  has 
been  appointed,  either  of  the  arbitrators,  either  before  or  after 
the  appointment  of  an  umpire,  refuses  or  neglects  to  act,"  and 
so  on.  If  the  refusal  only  took  place  after  they  had  entered 
upon  the  matters  in  difference,  then,  of  course,  the  umpire  must 
previously  have  been  appointed  to  make  that  entry  upon  the 
matters  in  difference  between  the  two,  a  proper  step  to  take ; 
but  if  they  had  not  entered  on  the  matters  in  difference  at  all, 
then  it  appears  to  me  the  thing  for  which  the  arbitrator  was  to 
be  appointed,  namely,  the  settlement  of  the  difference  between 
these  parties,  only  points  to  the  settlement  in  an  event  that  never 
can  arrive,  and  therefore  that  this  30th  section  does  not  neces- 
sarily refer  to  a  case  in  which  an  umpire  has  been  appointed.  It 
applies  to  such  a  case  if  that  stage  of  the  arbitration  has  been 
reached,  but  I  see  nothing  to  prevent  it  applying  at  the  earlier 
•stage  of  their  not  having  entered  on  the  matters  in  difference,  if 
immediately  after  his  appointment  one  arbitrator  refuses  to  enter 
upon  the  matter. 

The  argument  of  Mr.  Barber,  which  was  the  strongest  on  that 
point,  was  this.  He  says  that  it  cannot  be  said  of  an  arbitrator 
whether  he  does  or  does  not  refuse,  until  the  arbitrators  have 
been  appointed  and  the  umpire  has  been  appointed,  and  they  are 
ready  to  enter  upon  the  matters  in  difference  between  them.  But 
looking  at  the  facts  of  this  case,  it  seems  to  me  that,  although 
the  Defendants  did  choose  to  appoint  an  arbitrator  under  protest, 
they  deliberately  abstained  from  going  any  further — bond  fide,  I 
^do  not  doubt — and  gave  instructions  to  their  arbitrator  not  to 
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act,  although  they  were  warned  by  letter  of  what  the  consequences  NORTH,  J. 

would  be.   Under  those  circumstances  they  deliberately  accepted,  1885 

in  my  opinion,  a  position  by  which  they  are  bound.    The  result  Shepherd 

is,  I  hold  that,  on  the  construction  of  the  sections  referred  to,  the  r,  v- 

'  Corporation 

appointment  of  an  umpire  is  not  a  condition  precedent  to  an  of  Norwich. 
arbitrator  proceeding  ex  parte  under  the  30th  section,  where  the 
refusal  by  the  other  arbitrator  to  act  has  been  a  refusal  before  the 
appointment  of  an  umpire,  and  where  he  actually  refused  to 
concur  in  the  appointment  of  an  umpire. 

Now  three  cases  were  cited  as  throwing  some  light  upon  this 
matter.  One  was  Bright  v.  Burnell  (1).  In  that  case  there  was 
a  clause  in  a  partnership  deed  that  all  disputes  were  to  be 
referred  to  the  arbitration  of  two  persons,  who  were  directed  to 
choose  an  umpire  before  they  proceeded,  but  which  umpire  had 
not  been  appointed.  There  one  of  the  parties  revoked  the  sub- 
mission to  arbitration,  and  the  application  to  the  Court  was  to 
compel  them  to  go  on.  The  Court  said  it  could  not  do  so  for  this 
reason,  that  before  anything  further  was  done  an  umpire  was  to 
be  chosen,  and  inasmuch  as  the  parties  refused  to  appoint  an 
umpire,  and  it  was  impossible  to  compel  them  to  do  so,  it  was 
impossible  to  say  the  state  of  things  had  arisen  in  which  the 
parties  were  compelled  to  go  on.  That  case  does  not  bear  upon 
the  two  alternatives  suggested.  One  is,  proceeding  under  the 
arbitration  by  an  appointment  of  arbitrators  and  umpire.  The 
other  is,  where  in  default  of  the  appointment  of  an  umpire  by  the 
Board  of  Trade  the  arbitrator  of  the  other  has  power  to  go  on. 
The  case  of  Cudliff  v.  Walters  (2)  was  somewhat  similar.  There 
there  was  an  appointment  of  an  umpire  by  two  arbitrators,  under 
a  power  to  appoint  before  entering  on  the  cause  of  the  matter  in 
difference.  The  question  there  was  this,  the  appointment  of  an 
umpire  being  a  condition  precedent,  whether  the  award  which 
had  been  made  could  be  supported,  the  defect  in  the  award  being, 
if  it  was  a  defect,  that  the  award  had  been  made  out  of  time 
unless  the  enlargement  and  the  time  for  making  it  was  good,  and 
the  enlargement  of  the  time  for  making  the  award  had  been 
made  by  the  arbitrators  before  the  umpire  had  been  appointed. 
It  was  said  that  that  act  done  by  them  was  illegal,  and  there- 
(1)  4  Dowl.  756.  (2)  2  Mood.  &  Bob.  232,  235. 
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NORTH,  J.  fore  the  time  was  not  legally  extended,  and  the  award  was  made 
1885  too  late.  It  was  a  Nisi  Prius  case,  and  the  report  states  that, 
Shepherd  "  Justice  Coleridge,  in  summing-up,  said  that  he  had  no 
Corporation  (^ou^)t  °f  tne  appointment  of  the  umpire  being  valid.  That  the 
object  of  this  clause  in  agreements  of  reference  was  to  insure 
the  appointment  of  an  umpire  before  the  minds  of  the  arbitrators 
became  embarrassed  by  the  discussion  of  the  matters  in  differ- 
ence." Those  words  were  relied  on.  If  that  is  the  object  of  the 
clause,  the  present  case  is  not  within  it  at  all,  because  there  has 
been  no  discussion  of  the  matters  in  difference  between  the  arbi- 
trators before  the  appointment  of  an  umpire.  It  is  a  case  in 
which  the  matter  was  never  discussed  between  them  at  all,  but 
was  left  entirely  to  one.  The  object,  therefore,  of  the  require- 
ment that  an  umpire  should  be  appointed  as  a  first  step,  does  not 
apply  to  a  case  in  which  there  is  no  discussion  between  them, 
but  the  matter  is  left  entirely  under  the  control  of  one  by  reason 
of  the  other  having  declined  to  enter  into  the  matters  in  differ- 
ence altogether.  The  third  case  was  SJcerratt  v.  North  Stafford- 
shire Railway  Company  (1).  There  the  real  question  was  at  what 
time  an  umpire  had  to  make  his  award — from  what  time  the 
three  months  he  had  were  to  run — whether  it  was  to  be  from  the 
day  of  the  appointment  of  the  last  arbitrator,  or  from  the  day 
when  the  arbitration  devolved  upon  the  umpire.  That  decision, 
therefore,  does  not  affect  this  case,  but  the  Lord  Chancellor  said 
this  in  his  judgment,  which  is  relied  upon  by  the  Defendants  : 
"  The  27th  section  of  the  Act  provides  that  where  more  than  one 
arbitrator  shall  have  been  appointed,  such  arbitrators  shall, 
before  they  enter  upon  the  matters  referred  to  them,  appoint  an 
umpire.  That,  then,  is  their  first  duty,  before  any  question  of 
disagreement  between  them  has  arisen.  Then  the  31st  section 
provides  that  if  the  arbitrators  shall  fail  to  make  their  award 
within  twenty-one  days  after  the  day  on  which  the  last  of  such 
arbitrators  shall  have  been  appointed,  or  within  such  extended 
time  as  shall  have  been  fixed  by  them  for  that  purpose,  the  matter 
shall  be  determined  by  the  umpire ;  and  that  extended  time  is 
subject  to  the  limitation  of  the  23rd  section,  which  provides  that, 
if  the  arbitrators  or  their  umpire  shall  for  three  months  have 

(1)  2  Ph.  475,  476. 
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failed  to  make  their  award,  the  question  shall  be  settled  by  the  NOKTH,  J. 

verdict  of  a  jury."  That  is  saying,  with  reference  to  the  Lands  1885 

Clauses  Act,  what  Mr.  Justice  Coleridge  said  with  reference  to  the  shepherd 

particular  document  before  him  in  the  case  I  referred  to  last.  ~  v- 

¥  Corporation 

But  the  Lord  Chancellor  is  speaking  of  the  duty  to  appoint  an  of  Norwich. 

umpire  before  the  arbitrators  enter  upon  the  matters  referred  to 

them,  and  before  any  question  of  disagreement  has  arisen  between 

them — that  means  disagreement  upon  the  matters  in  difference, 

It  is  pointing  out  the  time  at  which  they  must  appoint  an  umpire 

where  an  umpire  has  to  be  appointed,  but  does  not  suggest  to 

me  that  the  Lord  Chancellor  had  in  his  mind  for  a  moment  the 

question  whether  a  man  who  proceeds  to  act  ex  parte  as  arbitrator 

under  the  30th  section  has  acquired  those  powers  by  reason  of 

the  two  persons  named  in  the  27th  section  not  having  appointed 

an  umpire  before  they  enter  upon  the  matters  referred  to  them 

in  a  case  in  which  they  had  never  entered  on  those  matters  at  all. 

Those  cases,  therefore,  do  not  affect  the  matter  before  me. 

Under  these  circumstances,  it  seems  to  me  that  the  course 
adopted  by  the  Plaintiff  in  this  case  was  right,  and  that  on  this 
point  the  Defendants  fail,  and  the  case  must  proceed. 

The  validity  of  the  notice  to  treat  was  then  argued. 

W.  W.  Karslahe,  Q.C.  (Cozens-Hardy,  Q.C.,  with  him),  and 
Sturges,  for  the  Plaintiff : — 

If  a  proper  formal  notice  to  treat  gets  into  the  hands  of  the 
real  owner,  that  is  a  sufficient  and  good  service.  The  notice  was 
properly  served  on  Wellington,  who  was  in  occupation  of  part  of 
the  property,  and  the  agent  of  the  Plaintiff.  But  if  the  service 
was  irregular,  yet  the  general  words  at  foot  of  the  notice  include 
the  real  owner,  and  the  notice  having  come  into  the  hands  of  the 
real  owner,  the  Plaintiff,  bound  him :  Metropolitan  Bailway  Com- 
pany v.  Woodhouse  (1).  And  it  was  competent  for  the  Plaintiff 
to  waive  the  irregularity  and  to  adopt  the  notice,  which  he  did. 
The  Defendants  could  not  withdraw  their  notice  to  treat,  and 
cannot  now  take  advantage  of  their  own  negligence  and  say  that 
it  is  a  nullity  because  it  was  not  served  personally  on  the  Plaintiff. 

(1)  U  L.  J.  (Oh.)  297.  , 
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NORTH,  J.  The  fact  that  their  compulsory  powers  expired  on  the  21st  of 
1885       July,  1883,  did  not  invalidate  the  notice  to  treat :  Tiverton  and 

Shepherd    North  Devon  Railway  Company  v.  Loosemore  (1). 

v.  .'  £ 

of  Norwich.     Barber,  Q.C.,  and  R.  S.  Wright,  for  the  Defendants  : — 

There  has  been  no  proper  service  of  a  notice  to  treat  on  the 
Plaintiff.  There  must  be  such  a  service  as  binds  both  parties: 
Reg.  v.  Great  Northern  Railway  Company  (2).  The  service  on 
Wellington  was  insufficient,  because  he  was  occupier  of  only  part 
of  the  premises  comprised  in  the  notice  to  treat ;  and  further,  the 
occupier  can  only  be  served  when  the  owner  cannot  be  found,, 
which  was  not  the  case  here.  The  service  on  Barber  was  also 
insufficient.  He  was  a  bare  trustee  for  the  Plaintiff :  Peters  v. 
Lewes  and  East  Grinstead  Railway  Company  (3)  ;  Earl  of  Harring- 
ton v.  Metropolitan  Railway  Company  (4).  Lastly,  the  general 
words  at  the  foot  of  the  notice  are  mere  surplusage,  and  were 
never  intended  by  the  Legislature  to  bind  the  real  owner. 

W.  W.  KarslaJce,  in  reply. 


Nokth,  J. : — 

In  this  case  there  is  a  further  point  for  decision  arising  upon 
the  Lands  Clauses  Act,  and  that  point  arises  in  this  way.  In  the 
month  of  August,  1881,  a  person  named  Wellington  agreed  to  buy 
from  an  owner  named  Barber  the  houses  with  respect  to  which  a 
notice  to  treat  is  alleged  to  have  been  given,  and  a  timber-yard 
behind  those  houses.  Towards  the  end  of  1882  Wellington,  who 
paid  part  of  the  purchase-money,  was  apparently  in  difficulties. 
He  communicated  with  Shepherd,  a  person  with  whom  he  did 
business,  and  to  whom  he  owed  a  good  deal  of  money.  It  ap- 
pears that  then  an  action  for  specific  performance  by  Wellington 
against  Barber  was  instituted  at  Shepherd's  instance,  Shepherd 
having  determined  to  take  over  the  property  under  some  arrange- 
ment between  him  and  Wellington,  the  particulars  of  which  are 
immaterial.  But  on  the  16th  of  January,  1883,  that  action  was 
compromised,  and  a  meeting  took  place  between  the  parties. 

(1)  9  App.  Cas.  480.  (3)  18  Ch.  D.  429. 

(2)  2  Q.  B.  D.  151, 154.  (4)  13  L.  T.  (N.S.)  658. 
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Shepherd  paid  £3000,  the  balance  of  the  purchase-money,  and  NOKTH,  J. 

had  all  the  deeds  handed  over  to  him.     That  was  done  with  1885 

Wellingtons  concurrence,  and  thereupon  an  arrangement  was  Shepherd 

made  between  the  three  by  which  Shepherd  stood  in  the  place  of  _  v- 

J  L  m  r         #  Corporation] 

Wellington,  and  was  to  have  the  contract  carried  out  in  his  of  Norwich. 
favour.  The  conveyance  to  Shepherd  was  delayed,  partly  by 
reason  of  the  ground-landlords  requiring  certain  repairs  to  be 
done  before  they  assented  to  the  assignment,  and  partly  on  other 
grounds  which  are  not  material.  But  ultimately,  in  December, 
1883,  the  assignment  by  Barber  to  Shepherd  was  completed.  It 
is  unnecessary  to  decide  what  interest  Wellington  had  in  the 
occupation  of  the  land  down  to  January,  1883 ;  but  in  January, 
1883,  when  Shepherd  took  Wellingtons  place,  Wellington  became 
tenant  of  the  timber-yard  behind  the  houses,  and  he  also  became 
tenant  of  a  small  portion  of  the  frontage — the  rest  of  the  fron- 
tage, which  comprised  six  or  seven  shops,  was  in  the  occupation 
of  other  persons.  He  was  also  manager  and  agent  for  Shepherd. 
This  also  appears,  that  for  reasons  of  his  own,  Shepherd  did  not 
wish  to  be  known  as  the  purchaser  of  this  property,  and  there- 
fore it  was  treated  as  if  it  was  Wellingtons,  and  certain  contracts 
were  entered  into  for  letting  some  of  the  shops,  and  those  were 
all  entered  into  in  Wellington's  name.  He  was,  therefore,  osten- 
sibly the  owner  of  part  of  the  property  at  any  rate.  On  the  18th 
of  July,  1883,  a  notice  to  treat  by  the  corporation  was  delivered 
to  Wellington.  It  was  in  the  usual  form,  and  was  addressed  to 
and  handed  to  him ;  and  then  at  the  foot  of  it  were  the  printed 
words  which  are  found,  as  far  as  my  experience  goes,  in  all 
notices  to  treat  under  the  Lands  Clauses  Act,  "  And  to  all  persons 
having  or  claiming  any  estate  or  interest  in  the  said  land 
and  hereditaments."  Then  it  appears  that  Wellington  took  the 
notice  which  he  had  received  and  handed  it  to  Prior,  the  solicitor 
for  Shepherd,  and  he  also  wrote  to  Mr.  Shepherd  on  the  same 
evening.  But  it  does  not  appear  that  he  sent  the  document, 
and  it  does  not  appear  that  the  notice  ever,  as  a  matter  of  fact, 
came  into  the  hands  of  Shepherd  at  all.  That  was  on  the  18th, 
and  the  time  for  giving  notice  under  the  Act  expired  on  the 
2 1st  of  July,  because  the  compulsory  powers  conferred  on  the 
Defendant  by  this  special  Act  expired  on  the  21st  of  July,  1883. 
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NORTH,  J.  But  omitting  for  a  moment  what   happened  afterwards,  the 
1885       question  is,  whether  at  this  time  that  notice  to  treat,  so  given, 
Shepheed    constituted  a  relation  between  the  parties  which  entitled  either 
Corporation  °^  them  ^°  na^e  the  proceedings  so  initiated  carried  out.  Now 
oe  Norwich,  the  position  of  parties  where  a  notice  to  treat  has  been  given 
was  for  some  time  a  subject  of  discussion  and  of  conflicting 
decisions;  but  it  has  been  settled  for  many  years,  and  it  is 
stated  very  clearly  in  the  case  of  Tiverton  and  North  Devon 
Hallway  Company  v.  Loosemore  (1).    There  (2)  Lord  Blackburn 
points  out  what  the  result  of  such  a  notice  is,  and,  says :  "  The 
effect  of  this,  as  is  now  settled,  was  to  create  a  relation  between 
the  company  and  the  respondent  analogous  to  that  of  purchaser 
and  vendor,  but  the  price  was  not  yet  ascertained.    Till  that  was 
done  the  land  still  remained  the  property  of  the  respondent,  in 
equity  as  well  as  at  law,  but  the  company  had  acquired  a  right 
to  have  the  price  ascertained,  and  for  that  purpose  to  summon  a 
jury,  and  then,  when  the  price  is  ascertained  (by  sects.  69  to  80) 
on  tender  of  the  price  to  have  the  land  conveyed  to  them,  or  if 
the  landowner  could  not  or  would  not  make  a  title,  to  deposit  the 
price  ascertained  in  the  bank,  and  execute  a  statutable  convey- 
ance, on  which  the  lands  shall  vest  absolutely  in  the  promoters  of 
the  undertaking.    The  landowner  has  a  correlative  right ;  if  he 
pleases,  he  may  at  any  time  before  the  company  have  issued  their 
warrant  for  summoning  a  jury,  have  the  amount  of  compensation 
settled  by  arbitration,  and,  if  the  company  do  not  issue  a  warrant 
for  summoning  a  jury,  he  may  by  mandamus  compel  them  to  do 
so  ;  "  and  then  he  went  on  to  point  out  the  further  result  of  that 
state  of  things,  which  I  need  not  stop  to  read  now.    He  points 
out  that  the  right  must  be  mutual,  that  both  parties  must  be 
bound.    Earl  Cairns,  in  his  judgment  in  the  same  case,  points 
out  the  same  thing  very  clearly.    He  says  (3) :  "  It  is  implied, 
rather  than  actually  decided,  in  some  of  the  observations  in  the 
Court  of  Appeal  that,  in  a  case  like  the  present,  the  landowner 
might  have  the  choice  of  two  rights, — a  right  to  get  back  his  land, 
if  he  wished  to  do  so,  and  also  a  right,  if  he  preferred  it,  to  get 
compensation  for  its  value  under  the  Lands  Clauses  Act.    Let  us 

(1)  9  App.  Cas.  480.  (2)  9  App.  Cas.  493. 

a.  (3)  9  App.  Cas.  490. 
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inquire  how  far  this  is  possible.    I  do  not  dwell  on  the  singular  NORTH,  J. 

position  in  which  the  company  would,  on  the  20th  of  July,  1880,  1885 

find  themselves,  not  knowing  whether  they  were  or  were  not  shepherd 

rightfully  in  occupation  of  the  land,  until  the  respondent  would  ~  v- 

.  .'  .  r  Corporation 

elect  which  of  his  remedies  he  would  pursue ;  " — then  he  proceeds  of  Norwich. 

to  the  important  part — "  But,  passing  from  this,  I  must  observe 
that  if  the  landowner  is  entitled  to  and  desires  to  receive  com- 
pensation he  must,  in  order  to  ascertain  the  compensation  value 
of  the  land,  call  upon  the  company,  and,  if  necessary,  force  them 
by  legal  proceedings  to  summon  a  jury  or  appoint  an  arbitrator. 
But  if  the  company  can  be  forced  to  do  this,  they  must  have  the 
power  to  do  it ;  and  if  they  have  the  power  to  do  it,  their  power 
must,  even  after  the  expiration  of  five  years,  be,  for  this  purpose, 
a  continuing  power."  Then  he  goes  on  to  deal  with  the  par- 
ticular >,cts  there,  which  I  need  not  refer  to  further.  The  same 
thing  was  pointed  out  very  clearly  by  Lord  Justice  Lush  in 
the  case  of  Beg.  v.  Great  Northern  Railway  Company  (1).  His 
observations  in  the  course  of  the  argument  seem  to  me  precisely 
in  point  here.  The  service  of  the  notice  in  that  case  was  very 
like  the  service  here.  It  was  served  upon  a  person  at  the  office 
of  the  plaintiff,  which  was  not  the  right  place.  Although  the 
remarks  made  by  Lord  Justice  Lush  were  only  made  in  the 
course  of  the  argument,  yet  they  seem  to  have  disposed  of  that 
part  of  the  case  altogether,  in  the  opinion  of  the  Court,  because 
there  was  no  further  argument  on  that  point,  and  the  judgment 
of  the  Court  afterwards  proceeded  on  the  assumption  that  that 
point  had  been  decided  by  what  Lord  Justice  Lush  had  said. 

JSTow  the  notice  in  this  case  was  given  under  the  18th  section 
of  the  Lands  Clauses  Act,  which  requires  that  where  the  promoters 
want  to  take  land  "  they  shall  give  notice  thereof  to  all  parties 
interested  in  such  lands  ....  and  by  such  notice  shall  demand 
from  such  parties  the  particulars  of  their  estate  and  interest  in 
such  lands,  and  of  the  claims  made  by  them  in  respect  thereof." 
Then  it  requires  certain  things  to  be  contained  in  that  notice. 
The  notice  in  the  present  case  complied  with  the  forms  required 
by  that  section.  Then  the  19th  section  proceeds  to  deal  with 
the  way  in  which  the  notice  is  to  be  served.  It  says :  "  All  notices 
(1)  2  Q.  B.  D.  151, 154. 
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NORTH,  J.  required  to  be  served  by  the  promoters  of  the  undertaking  upon 

1885       the  parties  interested  in  or  entitled  to  sell  any  such  lands  " — 

Shepherd    clearly  taking  up  the  18th  section  and  pointing  out  what  is  to  be 

v-        done  under  that — "shall  either  be  served  personally  on  such 
Corporation  <  r  J 

of  Norwich,  parties  or  left  at  their  last  usual  place  of  abode,  if  any  such  can 
after  diligent  inquiry  be  found,  and  in  case  any  such  parties  shall 
be  absent  from  the  United  Kingdom,  or  cannot  be  found  after 
diligent  inquiry,  shall  also  be  left  with  the  occupier  of  such  lands, 
or,  if  there  be  no  such  occupier,  shall  be  affixed  upon  some  con- 
spicuous part  of  such  lands."    Those  are  the  modes  in  which 
service  is  to  be  effected.    It  is  said  there  is  another  way,  and,  if 
there  is  one  other  way,  I  do  not  see  why  there  should  not  be 
a  good  many  other  ways.    But  it  seems  to  me  that  if  parties 
are  insisting  upon  their  rights  under  this  statute,  those  are 
the  only  ways ;  and  that  one  of  those  ways  must  be  followed  if 
the  parties  are  intending  to  have  their  rights  carried  out  under 
this  Act.    Of  course  notice  might  be  given  in  a  different  way, 
and  if  it  is  accepted,  well  and  good.     That  may  be  a  good 
contract  outside  the  Act ;  but  if  the  notice  under  which  the 
rights  of  the  parties  are  to  be  enforced  is  given  under  the 
Act,  it  appears  to  me  that  it  must  be  given  in  one  of  the  ways 
prescribed  by  the  Act,  or  it  is  not  a  good  notice  under  the 
Act.    Now,  in  the  first  place,  the  notice  here  was  not  served 
personally :  that  there  is  no  doubt  about.    Then,  again,  it  was 
not  left  at  the  last  usual  place  of  abode  of  the  Plaintiff :  that  is 
also  perfectly  clear.    But  then  it  is  said,  it  was  left  with  the 
occupier  of  the  land.    In  point  of  fact  it  was  not  left  with  the 
occupier  of  the  land.    It  was  left  with  the  occupier  of  a  small 
part  of  the  land,  about  one-seventh  or  one-eighth  of  the  land, 
comprised  in  the  notice,  and  no  more  ;  and  the  persons  who  occu- 
pied the  rest  of  the  land  were  not  served  with  this  notice  at  all. 
They  were  only  served  with  the  usual  notices  given  to  persons 
who  are  in  occupation  as  tenants.    Even  if  Wellington  had  been 
the  occupier  of  the  whole,  service  on  the  occupier  will  not  do 
unless  it  turns  out  that  the  owner  cannot,  after  diligent  inquiry, 
be  found.    There  is  no  doubt  whatever  that  here  he  could  have 
been  found.    He  came  forward  as  soon  as  he  was  wanted,  and  he 
could  have  been  found  at  the  time  at  which  the  notice  was  served, 
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if  the  parties  had  made  any  investigation  about  it,  or  if  they  had  NOETH,  J. 
asked  any  question  of  Wellington  or  Wellingtons  solicitor.    Then  1885 
it  was  suggested  that  the  promoters  cannot  be  heard  to  say  that  shepherd 
they  had  not  made  sufficient  inquiry,  that  they  cannot  set  up  Corp0rATION 
their  own  remissness  to  avoid  a  notice  so  given.    But,  according  of  Norwich. 
to  the  opinion  of  Lord  Justice  Lush,  it  is  clear  that  they  can ; 
and  in  the  next  place  it  does  not  appear  that  the  notice  which 
was  served  upon  Wellington  was  a  notice  served  upon  him  as 
representing  an  absent  owner,  as  distinguished  from  a  notice 
given  to  him  as  being  himself  in  occupation  of  part  of  the  pre- 
mises.   Under  the  section,  if  there  was  to  be  a  notice  served 
upon  him  as  representing  the  absent  owner,  it  must  be  something 
different  from  the  notice  given  to  him  as  being  the  person  in  occu- 
pation.   It  seems  to  me,  therefore,  that  in  point  of  fact  the  notice 
never  reached  the  Plaintiff's  hands  by  the  21st  of  July,  1883 ; 
and  none  of  the  modes  of  substituted  service,  if  T  may  so  call 
them,  pointed  out  by  the  19th  section,  were  complied  with  at  all. 

Then  it  is  said  that  at  the  utmost  there  was  an  irregularity  which 
was  cured  when  the  Plaintiff  accepted  the  notice  and  proceeded 
to  give  certain  counter-notices  under  it.  Now  the  question  I 
have  to  consider  is,  not  whether  the  Plaintiff  elected  to  take  cer- 
tain steps  under  it,  but  whether  he  was  bound  by  it :  whether,  if 
he  had  not  chosen  to  do  anything  further  but  to  object  to  it,  there 
was  a  service  that  would  have  been  good,  and  would  have  enabled 
the  Defendants  to  enforce  the  completion  of  the  initiated  arrange- 
ment upon  him.  With  respect  to  that,  it  appears  to  me  that 
there  was  no  service  whatever  upon  him  that  would  have  been 
good.  But  further  than  that,  it  is  said  that  what  subsequently 
passed  between  the  parties  amounted  to  a  further  bargain  of  some 
kind.  What  is  relied  upon  is  the  notice  which  the  Plaintiff, 
as  the  owner  of  the  property,  gave  to  the  Defendants  on  the  30th 
of  July,  1883,  requiring  them  to  take  the  whole  of  the  property 
under  the  92nd  section  of  the  Act.  Now  that  notice  does  not  say 
that  he  is  ready  and  willing  to  sell  the  whole.  It  would  not  be 
a  valid  notice  unless  he  was  ready  and  willing  to  sell  the  whole. 
But  I  will  assume  for  this  purpose  that  the  giving  of  that  counter- 
notice  amounted  to  an  offer  to  sell  the  whole  and  an  expression 
of  willingness  and  power  to  sell  the  whole.    But  that  is  not  what 
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NORTH,  J.  it  is  said  to  be.    It  is  said  to  be  an  adoption  of  the  proposal 
1885       initiated  by  the  notice  to  treat.    It  seems  to  me  to  be  nothing 
Shepherd    °f  the  sor^       jus^  the  opposite.    It  was  a  repudiation  of  that 

v-        instead  of  an  acceptance  of  it.  It  was  equivalent  to  this  :  "  I  will 

Corporation  1  ^ 

of  Norwich,  not  sell  you  that  part.  I  am  not  bound  to  sell  it  to  you.  I  will 
not  sell  it  to  you.  I  am  quite  willing  however  to  sell  you  the 
whole,  if  you  like  to  take  the  whole  ;  but  I  decline  to  carry  out 
the  notice  which  you  have  given  me  to  take  part."  The  result 
of  that  was  this,  that  the  Defendants  were  at  large,  and  they  were 
in  the  same  position  then,  while  that  counter-notice  was  pending, 
as  if  no  notice  had  been  given.  As  a  matter  of  fact,  therefore, 
instead  of  the  Plaintiff  accepting  the  notice,  assuming  that 
he  could  accept  it,  he  repudiated  it,  although  he  expressed  a 
willingness  to  have  a  different  offer  by  him  accepted.  Then  on 
the  10th  of  April,  1884,  he  proceeded  to  withdraw  that  notice, 
and  the  question  is,  what  the  effect  of  that  was.  I  will  assume 
now  the  construction  of  the  counter-notice  to  be  what  I  suggested 
just  now,  an  offer  to  sell  the  whole.  Down  to  that  time  there  had 
been  an  option  to  the  Defendants  to  take  the  whole,  if  they 
pleased;  but  on  the  10th  of  April,  1884,  that  offer  to  take  the 
whole  was  withdrawn.  The  effect  of  that  was,  not  to  adopt  the 
limited  notice  to  treat,  but  to  leave  matters  exactly  where  they 
were  before  the  counter-notice  was  given  on  the  30th  of  July, 
1883.  At  that  time  there  does  not  seem  to  me  to  have  been  any 
acceptance  whatever  of  the  notice,  as  a  good  notice.  Then,  on 
the  30th  of  April,  1884,  the  Plaintiff  gave  notice  that  he  wanted 
to  have  the  claim  settled  by  arbitration,  and  on  the  6th  of  June 
he  appointed  Hunter  his  arbitrator,  and  on  the  same  date  he 
called  upon  the  Defendants  to  appoint  an  arbitrator.  Now  it  is 
clear  that  on  the  17th  of  June,  1884,  the  Defendants  had  taken 
up  this  position.  They  gave  a  notice  at  that  time  to  the  Plain- 
tiff denying  any  jurisdiction  whatever,  denying  that  there  was 
anything  that  could  be  enforced  or  that  the  Plaintiff  was  entitled 
to  have  performed.  That  notice  contains  on  the  face  of  it  a 
definite  statement  by  them  that  in  their  view  they  are  not  bound 
at  all,  that  the  Plaintiff's  appointment  of  an  arbitrator  was  good 
for  nothing,  and  that  they  only  went  through  the  form  of  appoint- 
ing an  arbitrator  of  their  own  (under  protest)  to  prevent  the 
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Plaintiff  from  appointing  his  own  arbitrator  to  act  for  both  NORTH,  J. 
parties,  and  so  proceed  under  the  25th  section.    Now  under  1885 
these  circumstances  I  do  not  see  anything  whatever  amounting  shepherd 
to  such  a  taking  upon  himself  of  the  duty  of  carrying  out  the  corporation 
proposed  sale  and  purchase  as  could  prevent  the  Plaintiff  at  any  or  Norwich. 
time,  if  he  chose,  from  turning  round  and  saying  "  I  have  not 
received  the  proper  notice,  and  I  am  not  bound  by  what  you 
have  done."    It  appears  to  me  quite  clear  that  he  could  have 
done  so,  and,  that  being  so,  it  seems  to  me  quite  clear  the  De- 
fendants were  not  bound. 

There  is  only  one  thing  further  for  me  to  refer  to,  which  is 
this  :  It  was  suggested  that  this  was  a  good  notice  to  the  Plain- 
tiff because  it  eventually  came  to  his  hands  and  was  addressed  to 
Wellington  "  and  to  all  others  whom  it  may  concern ;"  and  that 
as  the  Plaintiff  was  one  of  the  persons  it  concerned,  he  might 
take  it  up  and  act  upon  it.  Willingness  on  his  part  to  act 
upon  it  does  not  seem  to  me  to  be  material  for  the  reasons  I 
have  pointed  out.  There  must  be  something  to  bind  him  to  act 
upon  it,  whether  he  liked  it  or  not,  before  the  Defendants  could 
be  bound  by  it.  It  seems  to  me  that  to  bind  him  there  must  be 
service  under  the  Act,  and  that  to  bind  the  corporation  therefore 
there  must  also  be  service  under  the  Act,  and  that  it  is  impossible 
for  him  to  say  that  the  present  notice  was  one  which,  if  he  chose 
to  take  up,  he  might  take  up  ;  any  more  than  if  he  had  picked  it 
up  in  the  street  and  taken  it  home  instead  of  its  being  handed  to 
Wellington  or  his  solicitor.  I  should  add  this  further.  It  seems 
to  me  it  never  really  came  to  the  Plaintiff's  hands  at  all,  and 
that  if,  in  point  of  fact,  it  did  come  to  his  agent  or  solicitor,  that 
is  not  enough  under  the  Act.  There  is  nothing  to  shew  that 
Wellington  was  such  an  agent  as  had  any  authority  to  accept  service 
of  such  a  notice  on  behalf  of  Shepherd,  and  of  course  his  solicitor 
iad  not  any  such  authority.  An  agent  or  solicitor  might  have 
such  authority,  but  there  must  be  something  to  shew  that  he  had. 
"ou  cannot  infer  it  from  his  position,  which  is  all  I  should  have  to 
ifer  it  from  here  ;  and  even  if  I  had  come  to  the  conclusion  that 
Lere  was  such  an  authority,  it  seems  to  me  that  an  authorized 
tgent  is  not  a  person  upon  whom  service  under  the  Act  of  a  notice 
treat  can  be  effected  so  as  to  bind  the  principal  of  that  agent, 
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NORTH,  J.  and  therefore  it  cannot  bind  the  Defendants.   The  result  is  that, 
1885       there  being  no  valid  notice  to  treat,  there  is  nothing  in  respect 
Shepherd    °f  which  I  can  grant  a  mandamus  to  the  corporation  to  take  any 

^     v-        further  proceedings.    The  action  must  therefore  be  dismissed 

Corporation     .  r  ° 

of  Norwich,  with  costs. 

Solicitor  for  Plaintiff:  C.  F.  Martelli,  agent  for  Turner  &  Prior, 
Norwich. 

Solicitors  for  Defendants :  Sharpe,  Parkers,  &  Co.,  agents  for 
H.  B.  Miller,  Norwich. 

H.  L.  F. 


Aug.  11. 


NORTH,  J.  WHETHAM  v.  DAYEY. 

[1884   W.  2198.] 

Partnership — Mortgage  of  Share — Foreclosure — Date  at  which  Account  of 
mortgaged  Share  is  to  be  taken — Form  of  Order. 

When  a  partner  mortgages  his  share  in  the  partnership  and  the  mort- 
gagee brings  an  action  to  realise  his  mortgage,  the  proper  order  is  to  direct 
an  account  of  what  the  mortgagor's  interest  in  the  partnership  was  at  the 
date  when  the  mortgagee  proceeded  to  take  possession  under  his  mortgage, 
i.e.,  at  the  date  of  the  writ ;  but  if  a  dissolution  of  the  partnership  has 
previously  taken  place,  the  date  of  the  dissolution^  the  date  at  which  the 
account  is  to  be  taken. 

By  deed,  dated  the  1st  of  January,  1872,  and  made  between  the 
Defendant  A.  S.  Bavey  of  the  first  part,  the  Defendant  G.  Alder 
of  the  second  part,  and  F.  Thompson  of  the  third  part,  the  De- 
fendants A.  S.  Davey  and  G.  Alder  and  F.  Thompson  entered 
into  partnership  as  merchants  and  wharfingers  under  the  style  of 
Davey,  Thompson,  &  Alder,  for  a  term  of  seven  years  from  the  1st 
of  January,  1872.  The  articles  of  partnership  contained  a  stipu- 
lation that  no  partner  should  do  anything  whereby  the  partner- 
ship assets  might  be  seized,  attached,  or  taken  in  execution ;  but 
did  not  otherwise  prohibit  a  partner  from  assigning  his  share. 

On  the  expiration  of  the  seven  years  the  partnership  was 
continued  for  a  further  period  of  three  years  on  the  conditions 
of  the  deed  of  partnership  of  the  1st  of  January,  1872 ;  and  on 
the  expiration  of  the  further  period  of  three  years  the  partners 


Whetham 

V. 

Davey. 
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continued  to  carry  on  the  partnership  business  on  the  conditions  NORTH,  J. 
and  subject  to  the  provisions  contained  in  the  deed  of  January,  1885 
1872. 

By  deed  dated  the  6th  of  April,  1882,  and  made  between 
F.  Thompson  of  the  one  part,  and  the  Plaintiffs,  who  were  the 
trustees  of  the  National  Provident  Institution,  of  the  other  part ; 
after  reciting  that  the  Plaintiffs  had  issued  a  writ  of  elegit  under 
a  judgment  recovered  by  them  against  the  said  F.  Thompson  in 
the  Queen's  Bench  Division  on  the  5th  of  April,  1882 ;  and  that 
the  sheriff  had  taken  formal  possession  under  such  writ  at  one  or 
other  of  the  places  of  business  of  the  said  firm  of  Davey,  Thomp- 
son, &  Alder  with  the  view  of  realising  the  share  and  interest  of 
the  said  F.  Thompson  in  such  business ;  and  that  the  Plaintiffs 
had  agreed  with  him  to  withdraw  the  sheriff  from  possession  in 
consideration  of  the  assignment  thereinafter  made;  it  was  wit- 
nessed that  the  said  F.  Thompson  in  consideration  of  the  premises 
assigned  to  the  Plaintiffs  all  his  share  and  interest  in  the  said 
partnership  business  and  the  assets  and  property  thereof  by  way 
of  mortgage  to  secure  the  payment  of  the  sum  of  £26,000,  and 
the  interest  thereon. 

Notice  of  this  mortgage  was  on  the  8th  of  April,  1883,  duly 
given  by  the  Plaintiffs  to  the  Defendants  Davey  &  Alder. 

On  the  27th  of  November,  1883,  the  Defendants  Davey  &  Alder, 
in  consequence  of  breaches  of  the  partnership  articles  committed 
by  F.  Thompson,  in  exercise  of  a  power  contained  in  the  deed  of 
partnership  of  the  1st  of  January,  1872,  dissolved  the  partner- 
ship theretofore  subsisting  between  themselves  and  F.  Thompson, 
and  from  that  date  carried  on  the  business  without  him. 

On  the  29th  of  December,  1883,  F.  Thompson  was  adjudicated 
bankrupt,  and  the  Defendant  Henderson  was  duly  appointed  the 
trustee  in  his  bankruptcy. 

On  the  20th  of  June,  1884,  the  Defendant  Henderson  com- 
menced an  action  against  the  Defendants  Davey  &  Alder  to  take 
'the  accounts  of  the  late  partnership,  and  the  accounts  were  accor- 
jdingly  submitted  to  him  and  approved  of  by  him,  and  thereupon 
(all  further  proceedings  were  stayed  in  that  action.  These  accounts 
extended  from  the  31st  of  July,  1883,  to  the  31st  of  December,  1883, 
jmd  shewed  a  balance  due  from  F.  Thompson  to  his  late  partners. 
Vol.  XXX.  2  11  1 
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NORTH,  J.     The  present  action  was  commenced  on  the  21st  of  June,  1884, 
1885       the  Plaintiffs  claiming  that  under  and  by  virtue  of  the  deed  of 
Whetham    the  6th  of  April,  1882,  they  had  a  valid  charge  on  the  share  and 
DAyEY     interest  of  F.  Thompson  in  the  assets  and  business  of  the  late 

  partnership  ;  an  account  of  what  was  due  to  them  on  the  security 

of  the  deed ;  and  that  the  partnership  accounts  might  be  taken 
under  the  direction  of  the  Court,  and  the  share  of  F.  Thompson 
applied  in  payment  of  their  mortgage  debt  and  interest. 

The  Defendants,  Bavey  &  Alder,  by  their  statement  of  defence, 
offered  to  allow  the  Plaintiffs  to  take  the  accounts  of  the  late 
partnership  on  the  footing  that  no  partnership  dealings  or  trans- 
actions or  application  of  the  partnership  assets  prior  to  the  issue 
of  the  writ  were  disturbed ;  but  denied  the  right  of  the  Plaintiffs 
to  take  the  accounts  at  all  if  the  Plaintiffs  insisted  on  having 
the  accounts  taken  to  any  greater  extent  than  offered.  Issue 
was  joined,  and  this  was  the  trial  of  the  action. 

Barber,  Q.C.,  and  Northmore  Lawrence,  for  the  Plaintiffs : — 

The  question  is,  as  from  what  date  the  mortgagee  of  a  share  in 
a  partnership  is  entitled  to  an  account  of  the  share  and  interest  of 
the  mortgaged  partner.  There  is  no  direct  authority  on  the 
point ;  but  under  the  circumstances  we  are  entitled  to  an  account 
from  the  date  of  the  mortgage  at.  any  rate,  because  the  other 
partners  had  formal  notice  of  the  mortgage  at  the  time  and  did 
not  then  object,  or  insist  on  Thompson  going  out.  In  fact,  they 
waived  their  right  to  a  dissolution  at  that  time  and  continued 
the  partnership,  therefore  we  are  entitled  to  know  what  has  been 
done  in  the  partnership  since  then :  Faivcett  v.  Whitehouse  (1) ; 
Bedmayne  v.  Forster  (2) ;  Glyn  v.  Hood  (3) ;  Lindley  on  Partner- 
ship (4)  ;  Williams  v.  Boole  (5). 

[Nokth,  J. : — In  Williams  v.  Boole  the  plaintiff  was  trustee 
under  a  trust  deed.] 

Yes,  but  we  contend  that  an  assignee  of  a  share  in  a  partner- 
ship is  entitled  to  an  account  of  the  partnership,  although  the 
result  of  the  account  may  be  to  raise  very  important  points  between 

(1)  1  Russ.  &  My.  132.  (3)  ID.  F.  &  J.  334. 

(2)  Law  Rep.  2  Eq.  467.  (4)  3rd  Ed.  p.  1003. 

(5)  21  W.  R.  252. 
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the  assignor  and  other  partners.  An  assignee  by  operation  of  law  NORTH,  J. 
is  entitled  to  such  an  account :  Seton  on  Decrees  (1).   Why  should  1885 

a  distinction  be  drawn  between  an  assignee  by  operation  of  law  "Whetham 
and  any  other  assignee  ?    We  are  not  bound  by  anything  that 
^|  Sender  son,  the  trustee  in  bankruptcy,  did  in  his  action. 

Warmington,  Q.C.,  and  Farwell,  for  the  Defendants  Bavey  & 
Alder : — 


V. 

Davey. 


Apart  from  authority,  if  a  mortgagee  of  a  share  in  a  partner- 
ship is  entitled  to  an  account  from  the  date  of  his  mortgage  it 
would  be  disastrous  to  the  general  course  of  business.  Such  a 
I  mortgage  is  very  like  a  floating  security  given  by  a  company. 
It  does  not  pass  any  particular  asset  or  prevent  the  partnership 
business  from  being  carried  on :  but  when  the  mortgagee  takes 
proceedings  to  enforce  his  security,  then  he  must  take  it  as 
he  finds  it,  and  cannot  disturb  anything  that  has  taken  place 
between  the  partners  in  the  meantime.  In  this  case,  therefore, 
the  Plaintiffs  are  only  entitled  to  an  account  as  at  the  date  of 
the  writ,  or,  at  the  earliest,  at  the  date  of  the  dissolution :  and 
the  account  rendered  to  the  trustee  in  bankruptcy  shews  that  at 
that  date  nothing  was  due  to  Thompson  in  respect  of  his  share. 
This  account,  therefore,  is  unnecessary,  for  what  binds  the  assignor 
binds  his  assignee,  and  there  is  no  privity  between  the  assignee 
and  the  other  partners :  Kelly  v.  Sutton  (2) ;  Cavander  v.  Bul- 
teel  (3) ;  Brown  v.  Be  Tastet  (4)  ;  Cassels  v.  Stewart  (5).  The  case 
is  analogous  to  those  in  which  the  sheriff  under  an  elegit  has 
seized  a  judgment  debtor's  share  in  a  partnership :  Par  Jeer  v. 
Pistor  (6) ;  Bindley  on  Partnership  (7).  The  sheriff  sells  the 
interest  of  the  debtor,  and  the  inquiry  in  form  is  what  was  the 
interest  of  the  judgment  debtor  at  the  date  of  the  judgment. 
In  Seton  on  Decrees  (8)  a  form  of  order  suggested  by  Lord  Justice 
Bindley  is  quoted. 

[Nokth,  J. : — Does  not  the  account  there  suggested  mean  an 
account  of  the  partnership  ?] 

(1)  4th  Ed.  p.  1208.  (5)  6  App.  Cas.  64. 

(2)  Law  Rep.  3  Ch.  703.  (6)  3  B.  &  P.  288. 

(3)  Ibid.  9  Ch.  79.  (7)  3rd  Ed.  p.  709. 

(4)  Jac.  284.  (8)  4th  Ed.  p.  1214,  n. 

2  B  2  J 
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NORTH,  J. 
1885 
Whetham 

V. 

Davey. 


No:  it  means  an  account  of  what  is  due  for  principal  anc 
interest  on  the  judgment  debt.  If  an  account  of  the  partnershr 
was  intended,  then  the  second  part  of  the  order  would  go  behin< 
the  first  part. 

[North,  J. : — Kelly  v.  Button  (1)  seems  to  be  against  you.] 

We  submit  not.  There  the  account  was  only  taken  from  th( 
last  settled  account  between  the  partners.  We  do  not  object  t( 
an  account  here  from  the  date  of  the  mortgage  provided  it  is 
taken  without  disturbing  any  settled  accounts  and  transactions 
between  the  partners. 

Yate  Lee,  for  the  Defendant  Henderson,  the  trustee  in  bank- 
ruptcy of  Thompson. 

Barber,  in  reply  : — 

On  general  principles  we  are  entitled  to  an  account  of  all  the 
partnership  dealings  and  transactions  from  the  very  commence- 
ment of  the  partnership,  subject,  no  doubt,  to  any  settled  accounl 
between  the  partners ;  but  we  are  content  to  take  it  from  th< 
date  of  the  mortgage.  There  is  no  precedent  for  fixing  the) 
account  at  the  date  of  the  writ  or  the  date  of  the  dissolution. 

North,  J. : — 

The  question  as  to  the  form  of  decree  to  be  made  in  cases  oi 
this  kind  does  not  seem  to  have  been  very  clearly  settled  ;  but  I! 
shall  be  doing  what  I  think  right,  and  what  I  think  comes  nearest 
to  the  decided  cases,  in  making  an  order  that  an  account  be> 
taken  of  what  the  interest  of  Thompson  was  at  the  date  of  the! 
dissolution. 

It  is  suggested  by  the  Defendants  that  it  ought  to  be  from  the1 
date  of  the  issue  of  the  writ ;  but,  inasmuch  as  the  writ  was  issued 
after  the  dissolution,  I  think  it  is  clear  that  it  must  go  back  to 
that  time  at  any  rate — and  I  do  not  think  that  was  seriously  dis- 
puted by  the  Defendants.  But  the  Plaintiffs  ask  that,  instead  of 
directing  an  account  of  what  was  the  interest  of  TJwmpson  at 
that  time — that  is  to  say,  ascertaining  the  state  of  things  at  the 
end  of  the  account— I  ought  to  go  back  to  the  beginning  of  the 
(1)  Law  Rep.  3  Ch.  703. 
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jmj  account  and  direct  from  what  time  it  is  to  commence :  and,  by  NORTH,  J0 

^  way  of  concession  and  giving  up  a  right,  they  say  they  are  con-  1885 

unj  tent  to  take  it  from  the  date  of  the  mortgage,  the  8th  of  April,  whetham 

1882.    It  seems  to  me  that,  if  it  is  right  to  commence  from  that     _  v- 

'  °  Davey. 

time,  it  will  be  necessary  to  go  back  further  still,  because  it  will  — 
be  necessary  to  find  out  what  the  state  of  the  assets  really  was 

^  j  at  that  time ;  and  to  do  that  all  the  earlier  accounts  will  have 

' li  to  be  taken. 

f 11     Now  it  seems  to  me  that  it  is  impossible  to  direct,  at  the 
m  j  instance  of  a  mortgagee  of  a  share  in  a  partnership,  an  account 
to  go  back  and  take  all  the  accounts  of  the  partnership  long 
nj,  before  he  became  a  mortgagee  at  all.    I  think  the  proper  course 
is  to  direct  an  account  of  what  the  interest  of  the  mortgagor  was 
at  the  time  when  the  mortgagee  proceeded  to  enter  into  posses- 
sion under  his  mortgage.    Therefore,  if  there  had  been  no  disso- 
(jjj  lution  in  this  case,  I  should  have  said  that  the  proper  date  was 
ce  the  issue  of  the  writ ;  and  it  is  only  because  the  dissolution  took 
m  place  before  that  time,  that  I  consider  the  inquiry  must  go  back 
J  j  to  the  date  of  the  dissolution.    That  form  of  order  seems  to  me, 
jilmore  nearly  than  any  other,  to  correspond  with  the  cases  that 
r  ^kave  been  cited. 

First  of  all,  taking  the  case  of  realising  the  share  of  a  judgment 
debtor  partner  by  a  sheriff  under  an  execution  against  the  share 
s  of  that  partner,  the  course  adopted  is  this.    The  sheriff  puts  up 
,t  jthe  property  for  sale,  and  what  the  person  purchasing  from  him 
gets  is  such  a  sum  as  represents  the  interest  of  the  execution 
i  debtor  in  the  concern.    The  form  of  order  proper  to  be  made  in 
(i  such  a  case  is  set  out  in  a  note  in  Seton  (1 ),  where  the  editors 
remark  that  they  are  indebted  to  Lord  Justice  Lindley  for  the 
t  jform  of  order  there  suggested :  "  A  reference  to  the  Master  (or 
the  Chief  Clerk)  to  inquire  and  state  the  value  of  the  judgment 
debtor's  interest  in  the  partnership  assets."    That  is  what,  as  it 
seems  to  me,  I  must  follow  here.    Then  the  case  of  Bedmayne  v. 
Farster  (2),  which  comes  nearest  to  it  of  all  that  I  have  seen,  points 
to  the  same  thing.    There  the  account  directed  was  "  an  account 
of  what  are  the  debts  and  liabilities  which  the  partnership  is  now 
liable  to  pay,  and  to  ascertain  what  proportion  of  such  debts  and 
(1)  4th  Ed.  p.  1214,  n.  (2)  Law  Eep.  2  Eq.  478. 
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1885       perly  attributable  to  the  mortgaged  shares."    Those  are  the  two 

Whetham    cases  which,  as  I  have  said,  come  nearest  to  this.    Therefore  the 

^  v-  account  must  be  in  that  form.  There  must  also  be  an  account 
Davey. 

  of  what  is  due  to  the  Plaintiffs  in  respect  of  their  debt,  and 

further  consideration  must  be  reserved. 

When  the  accounts  are  worked  out  in  Chambers,  and  the 
account  is  taken  of  what  the  share  of  the  mortgagor  partner  is,  it 
seems  to  me  clear  that  the  account  will  have  then  to  be  taken  as 
between  the  partners ;  and  it  will  have  to  be  taken  upon  the 
footing  that  the  partner  who  mortgaged  his  share,  and  who  was 
left  in  possession,  was  acting  for  and  was  agent  for  his  mort- 
gagee, who  was  content  to  leave  the  matter  in  his  hands.  I  do 
not  make  any  declaration  upon  that  point,  but  that  seems  to  me 
to  be  the  law  in  respect  of  which,  and  upon  the  footing  of  which, 
that  account  will  have  to  be  taken. 

I  do  not  make  any  order  at  present  as  to  the  costs,  because  I 
find  that  although  the  Plaintiffs  have  claimed  certainly  more  than 
it  seems  to  me  they  were  entitled  to,  at  the  same  time  the  Defen- 
dants have  set  up  a  greater  right  against  the  Plaintiffs  than  I 
think  they  were  entitled  to  set  up.  Therefore  the  costs  will  be 
reserved. 

Order  accordingly. 


Note. — The  following  is  the  form  of  the  Order  as  drawn  up  by  the  Regis- 
trar:— This  action  coming  on  this  day  for  trial,  &c,  this  Court  doth  order 
that  the  following  inquiry  and  account  be  made  and  taken,  namely,  1.  An  in- 
quiry of  what  Frederick  Thompson's  share  and  interest  in  the  assets  of  the  part- 
nership in  the  pleadings  referred  to  consisted  at  the  date  of  the  dissolution  of 
the  said  partnership.  2.  An  account  of  what  is  due  to  the  Plaintiffs  under  or 
by  virtue  of  their  mortgage  security  of  the  6th  of  April,  1882,  in  the  pleadings 
mentioned.  And  it  is  ordered  that  the  further  consideration  of  this  action  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be 
advised. 

Solicitors  for  Plaintiffs :  Davidson  &  Morriss. 

Solicitors  for  Defendants :  B.  F.  Brunskill ;  Alsop,  Mann,  &  Co. 

H.  L.  F. 
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JOHNSTONE  v.  EABL  SPENCER. 
[1883    J.  563.] 


NORTH,  J. 

1885 
June  17,  18, 


Copyholds — Purchase  of  several  distinct  Tenements  under  one  Disposition — Bight      19,  22  ; 

to  split  Admittance — Fines — Special  Custom — Evidence.  Aiig^l2. 

There  is  no  general  copyhold  law  that,  in  manors  in  which  a  fine  is  only 
payable  on  the  first  admittance  of  a  tenant,  a  purchaser  of  several  distinct 
copyhold  tenements  under  one  disposition — whether  a  will,  or  surrender, 
or  otherwise — is  entitled  as  of  right  to  split  his  admittances,  i.e.  is  entitled 
to  compel  the  lord  of  the  manor  to  admit  him  to  any  one  or  more  of  such 
several  tenements,  and  to  take  admittance  to  the  others  at  any  subsequent 
time,  as  and  when  he  pleases. 

A  special  custom  in  a  manor,  that  a  purchaser  of  several  distinct  copy- 
hold tenements  under  one  disposition,  must  take  admittance  to  all  at  one 
and  the  same  time,  and  pay  one  general  fine  in  respect  of  all,  is  good. 

Such  a  special  custom  may  be  evidenced  by  a  uniform  course  of  practice 
or  usage  in  the  manor  for  a  number  of  years,  although  it  does  not  otherwise 
appear  either  on  the  Court  rolls,  or  in  any  custumal  or  other  record,  of  the 
manor. 

The  Plaintiffs  were  the  devisees  in  trust,  under  the  will  of  one 
John  Scott,  deceased,  of  several  distinct  copyhold  tenements  of  the 
manor  of  Wimbledon,  in  the  county  of  Surrey,  to  which  John  Scott 
had  during  his  life  at  various  times  been  admitted.  The  Defen- 
dant was  the  lord  of  the  manor. 

It  was  a  custom  of  the  manor  that  a  purchaser  on  his  first 
admittance  paid  a  fine,  but  paid  no  fine  on  any  subsequent  admit- 
tances, "  because  he  was  a  tenant  before." 

The  Plaintiffs  were  not  copyhold  tenants  of  the  manor,  but 
claimed,  as  such  devisees  in  trust,  to  be  admitted  in  the  first 
instance  to  one  small  several  tenement  of  about  half  an  acre  on 
payment  of  the  fine  due  in  respect  thereof;  which  admittance, 
they  claimed,  would  entitle  them  to  be  admitted  to  all  the  other 
tenements  of  which  they  were  devisees  in  trust,  and  which  were 
of  considerable  value,  without  payment  of  any  further  fine. 

The  Defendant  denied  the  right  of  the  Plaintiffs  to  be  so 
admitted,  and  insisted  that,  by  a  special  custom  of  the  manor,  a 
purchaser  of  several  distinct  tenements  under  one  disposition  was 
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not  entitled  to  be  admitted  to  any  one  of  them  without  paying 
one  general  fine  in  respect  of  all  of  them. 

The  Plaintiffs  denied  the  special  custom,  and  further  alleged 
that  any  such  special  custom  was  oppressive  and  unreasonable, 
and  therefore  void. 

Barber,  Q.C.,  and  Elton,  for  the  Plaintiffs. 

Daveij,  Q.C.,  Giffard,  Q.C.,  and  C.  T.  Simpson,  for  the  Defen- 
dant. 

The  facts  and  the  arguments  are  fully  stated  in  the  judgment. 

The  following  authorities  were  referred  to  in  the  course  of  the 
arguments : — Hobart  v.  Hammond  (1) ;  Taverner's  Case  (2)  ;  Tra- 
herne  v.  Gardner  (3) ;  Everest  v.  Glyn  (4) ;  Bex  v.  Boughey  (5) ; 
Bex  v.  Hendon  (6)  ;  Denn  v.  Spray  (7) ;  Boe  v.  Barker  (8) ; 
Chapman  v.  Cowlan  (9)  ;  Boe  v.  Ireland  (10) ;  Diike  of  Bortland  v. 
Hill  (11) ;  Marquis  of  Anglesey  v.  Lord  Hatherton  (12) ;  Evelyn 
v.  Worsfold  (13)  ;  Beg.  v.  Garland  (14) ;  Eraser  v.  Mason  (15)  ; 
Scriven  on  Copyholds  (16). 

Aug.  12.    The  following  written  judgment  was  delivered  by 
North,  J. : — 

The  Plaintiffs  in  this  action  are  the  trustees  under  the  will  of 
one  John  Scott,  who  died  on  the  18th  of  January,  1859,  having 
been  in  his  lifetime  admitted  tenant  of  several  copyhold  tene- 
ments held  of  the  manor  of  Wimbledon,  of  which  the  Defendant  is 
the  lord.  One  of  those  properties  was  a  piece  of  land  containing 
about  half  an  acre,  of  small  annual  value,  to  which  Scott,  upon  the 
surrender  of  one  Fitzgerald,  had  been  admitted  tenant  on  the  28th 
of  April,  1841.    By  a  deed-poll  executed  by  him  on  the  5th  of 

(1)  4  Eep.  27  b.  (9)  13  East,  10. 

(2)  Ibid.  27  a.  (10)  11  East,  280. 

(3)  5  E.  &  B.  913.  (11)  Law  Eep.  2  Eq.  765. 

(4)  6  Taunt.  425.  (12)  10  M.  &  W.  218. 

(5)  IB.  &  C.  565.  (13)  15  L.  T.  (O.S.)  4. 

(6)  2  T.  K.  484.  (14)  Law  Eep.  5  Q.  B.  269. 

(7)  1  T.  E.  466.  (15)  10  Q,  B.  D.  398;  11  Q.  B.  D. 

(8)  5  T.  E.  26.  574. 

(16)  6th  Ed.  pp.  168,  169. 
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June,  1847,  about  eight  perches  of  that  land  were  conveyed  to  the  NORTH,  J. 
London  and  South  Western  Bailwatj  Company.  The  remaining  1885 
portion  was  his  at  the  time  of  his  death,  and  is  known  in  this  case  jOHnstone 
as  Fitzgerald's  tenement.  Scott  was  also  admitted  to  divers  other  eabl 
tenements  held  of  the  manor  of  Wimbledon  of  very  considerable  Spencer. 
value,  as  to  part  on  the  6  th  of  May,  1840,  and  as  to  the  residue 
on  the  12th  of  May,  1856.  A  portion  of  the  former  (rather  less 
than  one  acre)  was  also  conveyed  by  him  to  the  same  railway 
company  on  the  5th  of  June,  1847  :  and  a  further  part  containing 
half  an  acre  he  in  1841  exchanged  for  Fitzgerald'' s  property.  By 
his  will,  dated  the  12th  of  January,  1859,  Scott  devised  all  his 
real  and  personal  estate  to  the  Plaintiffs  (and  two  other  persons 
who  disclaimed)  upon  trust  to  make  certain  payments,  which  have 
all  since  been  satisfied,  and,  subject  thereto,  he  empowered  them 
to  sell  any  part  of  his  estate,  and  directed  them  to  convey  the 
residue  to  the  trustees  of  a  certain  settlement  dated  the  17th  of 
February,  1851.  The  testator  was  at  the  time  of  his  death  owner 
of  all  the  copyholds  to  which  he  was  so  admitted,  except  the 
small  portions  which  he  had  disposed  of,  as  I  have  mentioned. 
Since  his  death  no  one  has  been  admitted  to  any  part  thereof. 
The  property  consists  of  many  different  tenements.  The  Plaintiffs 
have  recently  contracted  to  sell  a  part  thereof,  not  including  Fitz- 
gerald's tenement ;  and  the  trustees  of  the  settlement  of  1851 
have  called  upon  them  to  convey,  and  the  Plaintiffs  are  desirous 
of  conveying,  the  rest  of  the  copyholds,  including  Fitzgerald's 
tenement,  to  those  trustees.  Before  they  can  carry  out  the  sale 
and  conveyance  respectively  they  must  be  admitted.  They  now 
call  upon  the  lord  to  admit  them  to  Fitzgerald's  tenement  only,  and 
offer  to  pay  the  customary  fine  thereof:  and  they  propose,  accord- 
ing to  their  pleadings,  to  take  admission  to  the  rest  subsequently, 
as  may  be  convenient.  The  Defendant  declines  to  admit  them  to 
Fitzgerald's  tenement  alone,  on  the  ground  that,  according  to  the 
custom  of  the  manor,  he  can  require  them  to  be  admitted  at  the 
same  time  to  all  the  copyhold  tenements  comprised  in  the  devise 
to  them.  The  cause  of  the  contest  between  them  is,  that  accord- 
ing to  the  custom  of  the  manor,  every  new  purchaser  (in  the  legal 
sense  of  the  word)  of  customary  land  pays  a  fine  on  his  first  admis- 
sion, but  does  not  pay  any  fine  upon  any  subsequent  admissions 
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NORTH,  J.  to  any  other  customary  lands.  Not  one  of  the  Plaintiffs  is  a 
1885  copyhold  tenant  of  the  manor.  If,  therefore,  they  can  succeed  in 
Johnstone  procuring  admittance  to  Fitzgerald's  tenement  alone  on  payment 
Earl  °^  ^e  sma^  ^ne  ^ue  m  resPect  thereof,  they  will  subsequently 
Spencer.  claim  to  be  admitted  to  the  remaining  tenements  without  paying 
any  further  fine :  whereas,  if  they  are  admitted  to  all  the  tene- 
ments at  the  same  time,  the  amount  payable  for  fines  will  be 
considerably  larger.  I  need  hardly  say  that  the  thing  really  in 
dispute  is  the  sum  to  be  paid  by  the  Plaintiffs  in  respect  of  fines. 
If  that  question  were  once  settled,  the  lord  of  the  manor  would 
be  ready  to  meet  the  views  of  the  Plaintiffs  as  to  time  and  order 
of  admittance,  and  the  Plaintiffs  would  no  longer  have  any  reason 
to  wish  to  take  admittances  at  different  times.  The  relief  which 
the  Plaintiffs  ask  is  a  declaration  of  their  right  to  be  admitted  to 
Fitzgerald's  tenement  without  being  admitted  at  the  same  time  to 
the  other  copyhold  tenements  comprised  in  the  same  devise  ;  and 
a  mandamus  to  the  Defendant  to  compel  him  so  to  admit  them. 

The  Plaintiffs'  first  proposition  is,  that  by  the  general  law  a 
person  who  is  entitled  to  several  copyhold  tenements  within  a 
manor  has  a  right  to  be  admitted  to  them  in  any  order  he  pleases, 
and  a  right,  if  he  pleases,  to  be  admitted  to  one  or  more  without 
being  admitted  to  all  or  any  of  the  others.  It  is  not  disputed 
that  the  lord  may  have  some  right  of  forfeiture  or  seizure  quousque 
in  respect  of  copyholds  to  which  a  person  entitled  to  be  admitted 
will  not  take  admittance  ;  but  that  may  be  left  out  of  considera- 
tion in  the  present  case,  because  there  is  no  evidence  that  the 
Defendant  has  ever  threatened  any  such  proceeding,  and  so  much 
of  the  Plaintiffs'  pleadings  as  bears  upon  that  was  not  even 
opened  to  me — and  I  only  refer  to  it  now  that  the  Plaintiffs' 
first  proposition,  as  stated,  may  not  be  misunderstood. 

In  considering  what  the  general  copyhold  law  is,  it  must  be 
borne  in  mind  that  in  most  manors  the  fine  paid  by  a  purchaser 
on  admittance  is  the  same,  whether  such  purchaser  is  actually  a 
tenant  of  the  manor  or  not ;  and  that  the  question  now  raised 
is  of  little  or  no  importance  in  such  manors,  and  is  only  material 
in  those  (comparatively  few  in  number)  in  which  the  custom  is 
like  that  of  the  manor  of  Wimbledon  in  this  respect.  And  it- 
must  be  remembered  further  that  the  Defendant's  contention 
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only  goes  to  this,  that,  where  a  man  is  entitled  to  be  admitted  to  NORTH,  J. 
several  copyhold  tenements  under  one  disposition  in  one  instru-  1885 
ment,  the  lord  is  entitled  to  require  the  tenant  to  be  admitted  to  j0i^stone 
all  together.  To  put  it  in  another  way,  the  contention  is  that  a  eael 
tenant  is  not  entitled  to  split  his  admittances  so  as  to  take  sepa-  Spencer. 
rate  admittances  at  different  times  of  the  several  tenements  com- 
prised in  one  disposition  in  his  favour.  It  is  surprising  to  find 
how  little  authority  there  is  on  the  subject.  Tavemer's  Case  (1) 
shews  how  a  copyholder  of  several  tenements  holds  them  under 
several  distinct  tenures,  each  having  its  separate  fine,  rent, 
heriot,  &c,  and  a  forfeiture  of  one  being  no  forfeiture  of  the 
others:  the  essence  being  that  each  tenement  is  held  under  a 
separate  holding,  though  several  tenements  may  be  comprised  in 
one  copy.  The  counsel  for  the  Plaintiffs  also  relied  on  the 
third  and  fourth  points  resolved  in  Hdbart  v.  Hammond  (2), 
which  was  as  follows :  "  3.  It  was  resolved,  that  where  a  copy- 
holder has  several  lands  severally  held  by  several  services  by 
copy,  there  the  lord  ought  to  assess  and  demand  the  fines  sever- 
ally for  every  parcel  which  is  so  severally  held.  For  the  tenant 
may  refuse  to  pay  the  fine  for  one  parcel,  and  forfeit  that,  and 
pay  the  fines  for  the  others ;  and  as  it  was  agreed  in  Tavemer's 
Case,  every  several  tenure  has  a  several  condition  in  law  tacite 
annexed  to  it ;  and  therefore  the  lord  ought  for  every  several 
tenure  to  assess  and  demand  a  several  fine:  so  if  all  the  said 
several  copyholds  are  surrendered  to  the  use  of  another  and  his 
heirs,  and  the  lord  admits  him  tenendum  per  antiqua  servitia  inde 
prius  debita  et  de  jure  consueta,  there,  as  it  was  also  resolved  in 
Tavemer's  Case,  the  tenures  are  several,  and  therefore  the  fines 
ought  to  be  severally  assessed  and  demanded.  4.  Popham,  Chief 
Justice,  said,  it  was  adjudged  in  Sandes'  Case,  that  no  fine  is  due 
to  the  lord  either  upon  surrender  or  descent,  until  admittance  ; 
for  the  admittance  is  the  cause  of  the  fine,  and  if  after  the 
tenant  denies  to  pay  the  fine,  it  is  a  forfeiture."  But  these  cases 
afford  little  help  to  the  Plaintiffs,  for  they  merely  relate  to  the 
position  of  a  tenant  after  he  has  been  admitted  to  several  tene- 
ments, and  throw  no  light  upon  the  question  whether  he  can  be 
compelled  to  take  admittance  to  all  at  once  or  not.  Moreover 
(1)  4  Rep.  27  a.  (2)  4  Rep.  28  a. 
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^ORTH,  J.  they  are  dealing  with  cases  where  fines  are  payable  for  every 
1885  tenement,  and  a  tenant  might  prefer  to  forfeit  one  tenement  by 
Johnstone  refusing  to  pay  the  fine  and  yet  take  the  others,  and  do  not  refer 
to  cases  in  which  a  fine  is  only  payable  in  respect  of  the  tene- 
ment to  which  admittance  is  first  taken.  In  Rex  v.  Boughey  (1) 
the  custom  of  the  manor  was  that  a  purchaser  of  a  copyhold  tene- 
ment who  was  not  already  a  tenant  of  the  manor  paid  on  admit- 
tance a  larger  fine  than  if  he  was  such  tenant.  One  Stewart 
contracted  to  purchase  the  equity  of  redemption  in  several  tene- 
ments from  Littler,  not  being  already  a  tenant  of  the  manor. 
After  that  Stewart  purchased  from  Booker  a  small  copyhold  tene- 
ment of  half  an  acre  only  and  of  trifling  value,  and  sought  to  be 
admitted  to  that  before  he  was  admitted  to  the  more  valuable 
tenements  purchased  from  Littler,  and  indeed  before  the  time  for 
admittance  thereto  had  arrived,  the  avowed  object  being  that  he 
might  obtain  admittance  to  Littler' s  tenements  after  he  had 
already  become  a  tenant  of  the  manor  and  thus  reduce  the 
amount  of  fine  payable  therefor.  The  tenant  having  obtained  a 
mandamus  to  the  lord  to  admit  him  to  Booker  s  tenement,  the 
return  to  the  mandamus  stated  the  above  matters.  It  was  held 
that  the  return  was  not  good,  and  that  Stewart  was  entitled  to  be 
admitted  to  Bookers  tenement  at  once  in  the  absence  of  anything 
to  shew  that  the  purchase  of  that  tenement  was  colourable  only 
and  therefore  fraudulent.  But  it  will  be  observed  that  in  that 
case  the  title  to  the  several  tenements  were  not  all  derived  under 
one  disposition.  The  tendered  surrender  was  by  Booker  and  wife 
of  Booker's  tenement  only,  and  there  was  not  any  surrender  of 
Littler  s  tenements,  the  time  for  which  had  not  arrived.  The 
titles  to  the  two  properties  were  different,  coming  by  separate 
dispositions  by  different  persons,  at  different  times;  and  the 
purchaser  had  not  even  become  entitled  to  get  in  the  legal  estate 
in  Littler* s  tenements,  without  which  he  could  not  be  admitted. 
That  case  therefore  does  not  throw  any  light  upon  the  present, 
though  it  might  have  done  so  if,  after  the  mortgage  had  been 
paid  off,  the  question  had  been  as  to  the  right  of  the  tenant  to  be 
admitted  to  one  only  of  the  tenements  bought  from  Littler  with- 
out taking  admission  to  the  others  also.   The  case  of  Traherne  v. 

(1)  IB.  &C.  565. 
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Gardner  (1)  was  also  relied  on  by  the  Plaintiffs.  In  that  case  a  NORTH,  J. 
copyhold  tenant  died  seised  of  four  copyhold  tenements,  to  which  1885 
he  had  been  admitted  by  four  different  surrenders  at  different  Johnstone 
dates,  and  which  had  never  been  held  as  one  tenement.  His  earl 
devisees  claimed  to  be  admitted  to  all  four  tenements  by  one  Spencer. 
admittance,  with  one  heriot,  on  paying  one  set  of  fees,  and  they 
afterwards  proposed  two  admittances  instead  of  one.  The  lord's 
steward  insisted  on  four  admittances  with  separate  fees  on  each, 
and  the  devisees  ultimately  took  four  admittances  and  paid  four 
sets  of  fees  under  protest,  and  the  action  was  to  recover  back  the 
excess  so  paid.  It  was  held  that  the  fees  required  were  too  large, 
and  that  the  Plaintiffs  were  entitled  to  recover  back  a  part — but 
in  the  course  of  the  judgment  it  was  laid  down  by  Lord  Campbell 
that  when  four  tenements  were  united  in  one  person,  he  was  not 
entitled  to  be  admitted  to  all  by  a  single  admittance ;  but  that 
in  the  absence  of  any  special  custom  there  must  be  four  admit- 
tances, as  by  copyhold  law  there  must  be  an  admittance  for  each 
separate  tenement ;  and  that  whether  the  tenements  were  origin- 
ally separate,  or  had  become  so  by  subdivision,  was  not  material ; 
but  that  a  special  custom  to  the  contrary  might  be  good.  It  is 
said  by  the  Defendant's  counsel  that  all  that  was  decided  was 
that  a  tenant  could  not  insist  on  a  consolidation  of  several  tene- 
ments against  the  will  of  the  lord  to  his  prejudice,  but  Mr.  Justice 
Coleridge  points  out  that  such  an  admittance  would  be  against 
the  principles  of  copyhold  law.  But  it  will  be  noticed  that  no 
question  arose  as  to  whether  the  admittances  should  be  made  at 
the  same  time  or  not,  and  the  Judge's  remarks  were  not  addressed 
to  that  point.  Mr.  Justice  Coleridge  remarked  in  that  case  that 
though  there  might  legally  be  a  special  custom  under  which  the 
lord  was  not  entitled  to  more  than  one  admittance,  still  a  custom 
so  much  in  derogation  of  the  principles  of  copyhold  law  ought  to 
be  made  out  very  clearly,  and  Mr.  Elton  pressed  this  upon  me  as 
a  reason  why  I  should  require  any  special  custom  set  up  by  the 
Defendant  to  be  very  clearly  proved  in  the  present  case.  I 
willingly  give  due  weight  to  this  remark,  but  it  must  not  be 
forgotten  that  by  the  principles  of  the  general  copyhold  law 
several  rules  are  in  many  cases  relaxed  in  favour  of  the  lord 

(1)  5  E.&B.  913. 
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NORTH,  J.  where  the  non-relaxation  thereof  would  work  unfairly  to  him. 

1885  For  instance,  by  the  general  law  the  reasonable  amount  payable 
Johnstone  f°r  arbitrary  fine  on  admittance  is  two  years'  improved  value,  but 

Earl      where  the  admittance  is  of  joint  tenants,  or  tenants  for  lives,  the 
Spencer,    law  sanctions  a  larger  fine  :  and  by  analogy  it  appears  to  me  that 
any  argument  from  an  alleged  general  law  that  a  tenant  may 
take  his  admittances  at  such  times  and  in  such  order  as  he 
pleases — founded  on  the  customs  of  the  large  number  of  manors 
where  fines  are  payable  on  each  admittance,  and  it  is  therefore 
immaterial  to  the  lord  whether  the  admittances  are  at  the  same 
time  or  not — ought  not  to  have  more  than  due  weight  given  to  it 
with  respect  to  those  exceptional  manors  in  which  no  fine  is  pay- 
able by  a  purchaser  who  is  already  a  tenant,  and  therefore  the 
question  what  he  is  entitled  and  bound  to  be  admitted  to  on  his 
first  admittance  is  of  very  great  importance.    The  only  other 
case  bearing  upon  the  general  law  was  Evelyn  v.  Worsfold  (1), 
cited  on  behalf  of  the  Defendant,  and  decided  by  the  Court  of 
Queen's  Bench  in  1849.    In  a  manor  in  which  by  special  custom 
the  admittance  of  a  tenant  for  life  did  not  enure  for  the  benefit 
of  the  remainderman,  but  he  also  had  to  be  admitted  and  pay  a 
fine,  a  tenant  for  life  and  remainderman  agreed  to  sell  to  a 
purchaser  part  of  a  tenement  surrendered  to  them  for  those 
estates,  and  to  effect  that  the  remainderman  was  required  by  the 
lord  to  be,  and  was  in  fact,  admitted.    He  refused,  however,  to 
pay  his  fine,  and  was  sued  for  it,  and  it  was  held  to  be  reasonable 
that  he  should  be  required  to  pay  it  during  the  life  of  the  tenant 
for  life,  if  during  that  time  he  wished  to  surrender  his  estate  in 
remainder.  It  was  also  contended  that  he  ought  to  be  compelled 
to  pay  a  fine  only  in  respect  of  that  part  of  the  tenement  with 
Avhich  he  was  dealing,  and  one  such  instance  was  found  in  the 
Court  rolls.  But  it  was  held  that  one  instance  was  not  sufficient 
to  prove  a  customary  right  for  the  copyholder  to  split  his  admit- 
tance, and  that  it  must  have  been  done  by  consent  under  arrange- 
ment with  the  lord,  and  that  the  lord  was  therefore  justified  in 
his  refusal  to  admit  the  remainderman  to  part  only  of  his  copyhold 
tenement.    It  was  argued  before  me  that  in  that  case  the  parts 
were  not  portions  of  one  tenement,  but  were  different  tenements ; 
(1)  15  L.  T.  (O.S.)  4. 
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but  the  rolls  of  the  manor  of  Wested  were  produced  to  me  in  NOETH,  J. 
Court,  and  upon  examination  I  satisfied  myself  that  the  copy-  1885 
hold  premises  which  gave  rise  to  that  action  formed  together  one  Johnstone 
tenement  only.    The  Defendant's  counsel  however  insisted  that  eael 
even  then  the  case  was  an  authority  in  their  favour.    But  I  do  Spencer. 
not  think  it  helps  them,  for  the  decision  was  that  a  person  who 
claimed  to  be  admitted  to  part  of  a  tenement  could  not  refuse  to 
pay  the  whole  fine  due  in  respect  of  that  tenement.    It  is  quite 
a  different  thing  to  say  that  a  person  entitled  to  be  admitted  to 
one  entire  tenement,  and  who  offered  to  pay  the  whole  fine  due 
for  that  tenement,  could  not  be  admitted  to  it  unless  he  at  the 
same  time  took  admittance  to  another  separate  tenement.  On 
the  other  hand  I  do  not  consider  it  decided  by  the  case  of  Tra- 
herne  v.  Gardner  (1)  that  there  is  any  general  copyhold  law  that, 
in  manors  in  which  a  fine  is  only  payable  on  the  first  admittance 
of  a  tenant,  a  purchaser  who  takes  several  distinct  tenements 
under  one  disposition,  one  surrender,  one  devise,  can  compel  the 
lord  to  admit  him  to  one  of  such  tenements  when  the  tenant 
refuses  to  take  admittance  at  the  same  time  to  the  other  tene- 
ments also. 

It  is  now  necessary  to  consider  what  the  rights  of  the  Plaintiffs 
and  Defendant  respectively  are,  having  regard  to  the  special 
customs  of  the  manor  of  Wimbledon.  The  customs  of  this  manor 
are  to  be  sought  in  the  first ] place  in  the  Court  rolls,  which  have 
been  put  in  evidence,  and  extend  in  an  almost  unbroken  series 
from  the  reign  of  Edivard  IY.  to  the  present  time.  In  addition 
to  these  Court  rolls  four  custumals  or  customaries  are  produced, 
which  have  been  kept  and  handed  down  with  the  Court  rolls. 
One  of  these  is  called  the  English  Customary,  and  purports  to 
be  taken  out  of  "  ye  blacke  boke  of  Canterbury"  and  partly  out  of 
old  rolls  and  customary  rolls  which  rest  in  the  Archbishop's 
Treasury  House  at  Canterbury,  and  cannot  now  be  found.  Its 
date  is  unknown.  The  second  was  made  in  the  fourteenth  year  of 
King  Henry  VII.  (1498  or  1499).  The  date  of  the  third  is  not 
known ;  nor  is  that  of  the  fourth,  called  the  M.  H.  Custumal,  no 
doubt  from  the  words  Mens  Humana  occurring  in  the  first  line  of 
the  Latin  version.    A  comparison  of  these  four  custumals  shews 

(1)  5  E.  &  B.  813. 
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NORTH,  J.  that  no  one  of  them  is  exhaustive,  or  contains  everything  found 
1885       in  any  of  the  other  three,  and  they  do  not  agree  in  all  respects 

Johnstone  when  entries  relating  to  the  same  matters  occur  in  more  than  one. 
Earl      ^ne  stewar(l  °f  the  manor  also  proves  that  there  are  customs  of 

Spencer,  the  manor  recorded  in  the  Court  rolls  which  are  not  found  in 
any  of  these  custumals.  The  English  Custumal  was  not  relied 
upon  by  the  Plaintiffs,  but  it  contains  this  record : — "  Item : 
every  customary  tenant  shall  at  his  first  entry  pay  a  fine  or  a  relief : 
that  is  to  say,  if  he  be  an  heir,  to  pay  a  relief,  and  if  he  be  a  pur- 
chaser, then  to  pay  a  fine."  The  third  custumal  is  not  much 
relied  on.  It  appears  to  be  a  mere  series  of  notes  and  memo- 
randa, made  from  time  to  time,  with  little  regard  to  dates  or 
subjects  ;  and  the  last  entry  found  in  it  is  only  just  begun.  The 
fourth  custumal  also  does  not  give  one  much  assistance.  The 
Henry  VII.  Custumal  is  much  more  important  than  any  of  the 
others.  It  is  a  more  complete  document,  and  its  recitals  shew 
that  it  was  intended  to  set  at  rest  certain  variances  and  discords 
which  had  arisen  with  respect  to  ancient  customs.  At  the  same 
time  it  is  clear  that  it  does  not  mention  every  custom,  and  it  is 
clear  also  from  the  recitals  that  the  variances  and  discords  re- 
lated to  "  divers  articles  "  concerning  the  ancient  customs,  as  to 
which  knowledge  had  become  imperfect ;  and  in  my  opinion  it 
was  intended  to  be  not  a  complete  record  of  all  the  customs  of  the 
manor,  but  an  authoritative  settlement  of  the  points  which  had 
been  in  dispute.  The  important  passage  in  that  custumal  is 
"  The  new  purchaser  of  any  customary  land  shall  pay  to  the  lord 
a  fine  for  his  first  admission,  and  for  having  his  entrance  at  the 
pleasure  of  the  lord,  because  he  was  not  a  tenant  before.  And 
afterwards  the  same  tenant  shall  not  make  nor  pay  any  fine  for  the 
like  admission,  because  before  he  was  a  tenant ;  but  shall  give  to 
the  lord  for  each  virgate  of  land  for  relief  in  the  name  of  fine 
2s.  2cZ."  Now  this  custumal  is  clearly  admissible  in  evidence. 
See  Denn  v.  Spray  (1) ;  Boe  v.  Parker  (2)  ;  Chapman  v.  Cowlan  (3) ; 
Duke  of  Portland  v.  Hill  (4)  ;  and  it  is  a  strong  piece  of  evidence 
so  far  as  it  goes,  and  as  none  of  the  other  custumals  are  more 
explicit  than  this,  so  far  as  relates  to  the  questions  arising  in 

(1)  1  T.  R.  466.  (3)  13  East,  10. 

(2)  5  T.  R.  26.  (4)  Law  Rep.  2  Eq.  765. 
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this  case,  and  are  all,  as  I  have  pointed  out,  of  less  weight  and 
apparently  of  later  date  than  that  of  Henry  VII.,  dated  in  1498,  it 
will  not  be  necessary  to  refer  to  them  further.  The  Plaintiffs'  counsel 
also  tendered  in  evidence  a  certain  survey  of  the  manor,  preserved 
among  the  records  belonging  to  the  Augmentation  Office  at 
Westminster,  made  previously  to  the  sale  of  the  estates  of  Queen 
Henrietta  Maria  (of  which  the  manor  of  Wimbledon  formed  part), 
by  Commissioners  appointed  by  Parliament  for  the  purpose  by 
virtue  of  an  Act  of  the  Commonwealth.  The  Defendant's  counsel 
objected  to  the  admissibility  of  this  survey.  Before  deciding  this 
point  I  desired  to  see  the  Act  under  which  the  Commissioners 
were  appointed ;  but  before  it  was  produced  counsel  agreed  that 
the  extract  from  that  survey  set  out  in  the  statement  of  claim 
should,  but  that  no  other  part  of  that  survey  should,  be  treated  as 
evidence.  It  does  not  seem  to  me  to  help  the  Plaintiffs.  It  goes 
no  further  than  the  custumal  of  Henry  VII.  The  Plaintiffs  also 
tendered  in  evidence  two  records  of  customs  entered  on  the  Court 
rolls  in  the  years  1798  and  1809  respectively,  which  are  also  set 
out  in  the  statement  of  claim,  but  they  are  both  of  recent  date 
and  clo  not  carry  the  Plaintiffs'  case  further  than  the  custumal  of 
Henry  VII.  The  only  other  evidence  put  forward  by  the  Plaintiffs 
were  the  entries  in  the  Court  rolls  in  Godrigg's  Case  (1),  and 
Ustetvayfs  Case  (2).  [His  Lordship  stated  the  details  of  these  two 
eases  and  continued :  — ]  It  will  be  observed  that  in  neither  Godrigg's 
Case  nor  Ustetvayfs  Case  was  there  any  severance  or  splitting  of 
admittances  in  respect  of  different  tenements  previously  included 
in  one  disposition :  as  in  each  case  the  surrenders  upon  which  the 
separate  admittances  followed  were  themselves  separate.  It  is  not 
disputed  that  these  admittances  and  fines  were  perfectly  regular, 
and  according  to  the  custom  of  the  manor,  but  they  are  quite 
consistent  with  the  Defendant's  case. 

The  Defendant  maintains  : — 1.  That  it  is  incumbent  upon  the 
Plaintiffs  to  prove  that  a  special  custom  exists  entitling  them  to 
split  their  admittances,  and  that  they  have  not  proved  any  such 
custom  ;  but  if  the  burthen  of  proof  that  there  is  no  such  custom 
is  held  to  fall  upon  the  Defendant,  then  his  counsel  contend — 
2.  That  the  Court  rolls  of  the  manor  shew  a  uniform  practice 
(1)  19  Edw.  4, 1479.  (2)  12  Hen.  7,  1496. 
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NORTH ,  J.  that  a  purchaser  who  is  not  already  a  tenant,  is  on  his  first  admis- 
1885       sion  admitted  to,  and  pays  a  fine  or  fines  in  respect  of,  all  the 
Johnstone   tenements  to  which  he  is  entitled  under  the  disposition  in  pur- 
suance  of  which  he  requires  admittance ;  and  that  this  practice, 
Spencer,    proved  to  have  existed  as  far  back  as  the  Court  rolls  go,  and 
before  the  date  of  the  earliest  extant  custumal,  either  establishes 
a  special  custom  to  that  effect,  or  proves  what  was  the  construc- 
tion put  from  the  earliest  times  upon  the  admitted  custom  as  to 
a  purchaser  paying  a  fine  on  his  first  admission,  and  shews  what 
a  first  admission  under  that  custom  meant.    The  Court  rolls 
have  been  very  carefully  examined,  and  it  appears  that  upwards 
of  630  instances  have  been  found  in  which  persons  have  been 
admitted  under  limitations  to  take  effect  on  death,  or  death  uses, 
as  they  have  been  called.    In  a  large  number  of  these  cases  the 
death  uses  have  applied  to  more  than  one  tenement :  and  for  the 
purpose  of  grouping  the  results  of  such  examination  with  respect 
to  this  usage  or  custom,  Mr.  Davey  enunciated  three  propositions 
which  he  undertook  to  prove  from  the  Court  rolls.    They  were 
as  follows : — 1.  That  devisees,  or  surrenderees,  to  death  uses  are 
admitted  at  one  Court  to  all  the  premises  comprised  in  the  same 
instrument,  and  devised  or  surrendered  to  the  same  uses.  2.  That 
a  single  fine  is  paid  on  these  admittances  in  respect  of  all  the 
tenements  in  the  admittance.  3.  That  it  is  contrary  to  usage  for  a 
person  to  be  admitted  to  part  of  the  premises  comprised  in  such 
disposition,  and  then  to  be  admitted  to  the  remainder  without  fine 
as  an  existing  tenant.  In  support  of  these  propositions  Mr.  Davey 
referred  fully  to  a  large  number  of  instances  in  the  Court  rolls.  I 
shall  refer  to  some  of  them  only,  and  that  very  briefly.  They  are  all 
cases  of  death  uses.    [His  Lordship  then  quoted  in  detail  various 
instances  extending  from  the  year  1489  down  to  the  year  1869, 
and  continued : — ]    The  Court  rolls  furnish  very  numerous  other 
instances  in  which  persons  have  been  admitted  at  one  time  under 
death  uses  to  numerous  tenements,  and  paid  one  fine  in  each 
instance,  many  of  such  fines  being  very  large.  It  is  not  necessary 
for  me  to  go  into  further  detail,  but  I  may  mention  in  passing 
that  in  the  year  1814  the  first  Lord  Ellenborough  purchased  a  copy- 
hold consisting  apparently  (from  the  fact  that  four  separate  rents 
are  reserved),  of  four  tenements,  and  paid  one  fine  of  £850  upon  his 
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admittance  thereto.  Under  his  will  the  same  property  was  devised  NORTH,  J. 
to  his  eldest  son,  who  was  admitted  thereto  in  1819,  and  paid  1885 
one  fine  for  the  whole  of  £1000.  The  Court  rolls  do  therefore  Johnstone 
contain  a  large  body  of  evidence  in  support  of  Mr.  Daveys  pro-  eael 
positions :  and  the  next  question  is  whether  there  are  any  and  Spencer. 
what  other  instances  which  are  not  consistent  with  them.  In 
the  whole  range  of  the  Court  rolls  only  three  cases  are  found 
which  in  any  way  apparently  conflict  with  the  first  proposition. 
[His  Lordship  stated  the  particulars  of  two  of  these  exceptions, 
and  continued : — ]  It  is  not  clear  whether  in  these  two  cases  the 
properties  which  were  the  subject  of  the  separate  admittances 
formed  parts  only  of  one  tenement  or  not.  If  not,  the  cases  are 
not  really  exceptions  to  the  first  proposition.  If  they  were  sepa- 
rate tenements,  then  the  exceptions  were  merely  nominal :  for 
full  fines  on  the  whole  property  were  paid  in  each  case,  and,  as'  I 
have  already  pointed  out,  the  material  question  in  these  cases 
always  is  what  fine  is  to  be  paid ;  that  point  settled,  the  times  of 
admittance  are  unimportant.  In  neither  of  these  cases  was  the 
fine  omitted  on  the  second  occasion  upon  the  ground  that  the 
person  admitted  was  already  a  tenant.  And  it  seems  to  me  very 
probable  that  in  each  case  the  second  admittance  was  merely  the 
correction  of  a  slip  or  mistake.  The  third  exception  is  Coleman's 
Case,  who,  in  April  and  October,  1856,  was  admitted  to  separate 
parts  of  property  which  he  took  under  one  disposition  :  but  as  he 
paid  no  fine  on  either  admittance,  because  he  was  tenant  before, 
the  fact  of  there  being  two  admittances  at  different  times  is  un- 
important. Doubtless  it  was  arranged  for  some  reason  to  meet 
Coleman  s  convenience.  To  the  second  proposition  eleven  appa- 
rent exceptions  are  found.  [His  Lordship  quoted  them  in  detail, 
pointing  out  that  most,  if  not  all,  of  them  were  susceptible  of 
explanation,  and  that  several  of  them  were  evidently  a  matter  of 
arrangement  between  the  lord  and  the  tenant,  and  continued : — ] 
In  no  one  of  these  eleven  cases  was  the  person  admitted  relieved 
from  payment  of  the  fine  on  the  second  admittance  upon  the 
ground  that  he  was  tenant  before.  In  every  one  of  them  the  lord 
was  paid  his  full  fine  in  respect  of  all  the  tenements  comprised  in 
the  admittances,  except  where  he  agreed  expressly  to  accept  a 
smaller  sum.    None  of  them,  therefore,  in  any  way  support  the 
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NORTH,  J.  Plaintiffs'  contention.    In  every  case  except  two  there  is  a  clear 
1885       explanation  on  special  grounds,  very  probable,  if  not  certain. 

Johnstone  With  respect  to  those  two  cases  also  the  lord  was  in  no  way  pre- 
Earl      judiced,  and  I  think  it  very  probable  that  they  also  were  the 

Spencer,  subject  of  arrangement.  Doubtless  they  were  susceptible  of  easy 
explanation  at  the  time.  The  earlier  of  them  was  in  1787,  only 
100  years  ago ;  and  for  300  years  before,  viz.  from  1487,  and  ever 
since,  with  these  two  exceptions,  the  admittances  on  the  Court 
rolls  have  been  regular  and  uniform.  Under  no  circumstances 
could  two  recent  exceptional  cases  have  any  weight  as  opposed  to 
the  general  current  of  admittances :  see  Evelyn  v.  Worsfold,  and 
Lord  Gerard's  Case  (1).  With  regard  to  Mr.  Daveys  third  propo- 
sition, no  exception  to  it  can  be  found  upon  the  Court  rolls ;  and 
what  the  Plaintiffs  desire  is  to  introduce  a  first  exception. 

The  question  remains,  whether  the  Plaintiffs  have  made  out  a 
right  to  the  relief  they  ask  ?  If  they  are  right,  and  the  fines  paid 
upon  admittance  to  several  tenements  under  one  disposition  have 
in  every  case  for  400  years  been  excessive,  and  contrary  to  the 
custom,  and  therefore  illegally  demanded  and  wrongly  paid,  it  is 
not  too  late  for  the  Plaintiffs  to  have  redress,  so  far  as  they  are 
concerned,  even  at  the  eleventh  hour  and  fifty-ninth  minute. 
But  not  one  single  instance  has  been  found  in  the  Court  rolls  in 
which  that  has  been  done  which  the  Plaintiffs  ask  me  to  decide 
that  they  are  entitled  to  do :  and  no  such  claim  as  the  Plaintiffs 
now  make  has  been  made  in  the  time,  or  to  the  knowledge,  of  the 
present  steward,  nor  can  a  trace  of  such  a  claim  at  any  time  be 
found.  If  the  Plaintiffs  are  right,  why  has  not  the  view  they 
contend  for  been  acted  upon  in  numerous  cases  ?  Why  did 
White  (2),  for  instance,  in  the  year  1501,  pay  £13  6s.  8d.  for 
admission  to  twenty-two  tenements  ?  and  why  did  the  Juxons  (2), 
in  1626,  pay  fines  amounting  in  the  aggregate  to  upwards  of  £250 
for  a  large  number  of  tenements  ?  and  why  did  Pettyivard  (2),  in 
1749,  pay  one  fine  of  £1400  for  a  like  admittance  ? — if  in  each 
case  they  might  have  been  admitted  first  to  one  tenement,  for 
which  a  small  fine  was  payable,  and  afterwards  to  all  the  rest 
without  payment  of  any  fine  at  all.    White's  Case  is  noticeable, 

(1)  Godbolt,  p.  265,  case  365.  by  Mr.  Davey  in  support  of  his  three 

(2)  Cases  cited  from  the  Court  rolls  propositions. 
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because  it  took  place  immediately  after  the  date  of  the  Henri/  VII.  NOK  TH,  J. 
Custumal ;  and  the  Juxons'  Case  is  noticeable,  because  their  ad-  1885 
visers  (they  themselves  being  infants)  seem  to  have  been  quite  j0^nstone 
awake  to  the  point  that,  if  and  so  far  as  the  admittance  could  be  E^ 
split,  the  amount  payable  for  fines  would  be  diminished.  I  cannot  Spencer. 
believe  that  what  has  been  done  for  so  many  years  was  mere 
mistake,  by  parties  ignorant  of  their  rights ;  or  that  such  large 
payments  would  have  been  made  in  successive  generations  without 
objection  unless  the  payments  had  been,  to  the  knowledge  of  the 
tenants,  according  to  the  custom  of  the  manor.  If  such  a  claim 
ever  had  been  made,  some  record  of  it  would  probably  have 
appeared  on  the  Court  rolls,  where  notes  are  found  of  many  acts 
done  contrary  to  the  customs,  and  penalties  enforced  therefor: 
and  if  it  was  made  and  rejected,  the  case  is  still  stronger  against 
the  Plaintiffs.  It  was  suggested  in  reply  that  these  fines  were 
only  got  from  purchasers  who  were  not  tenants,  and  who  there- 
fore were  ignorant  of  the  customs:  and  that  persons  who  were 
already  tenants  did  not  pay  them.  But  what  is  here  suggested 
would  be  a  gross  fraud ;  and  I  see  no  ground  upon  which  I  can 
come  to  the  conclusion  that  such  payments  were  fraudulent  even 
in  their  inception.  Moreover,  the  purchasers  must  often  have 
been  advised  and  represented  by  persons  thoroughly  conversant 
with  the  customs  of  the  manor,  as  we  know  was  the  case  with  the 
infant  Juxons.  And  further,  the  suitors  at  the  customary  courts 
were  themselves  all  owners  of  copyhold  property,  the  value  of 
which  on  any  subsequent  disposition  would  be  impaired  if  claims 
by  the  lord  to  larger  fines  than  the  customs  warranted  were  in- 
sisted on  and  acquiesced  in.  And  I  can  come  to  no  other  conclu- 
sion than  that  the  course  of  admittance  and  payment  of  fines 
which  has  so  long  existed  is  in  accordance  with  the  law.  It  is 
immaterial  whether  it  is  a  special  custom  of  the  manor,  strictly  so 
called,  or  whether  it  is  a  usage  of  the  manor,  putting  a  construc- 
tion upon  the  custom  expressly  contained  in  the  custumals,  except 
with  reference  to  the  argument  urged  on  behalf  of  the  Plaintiffs 
that  it  cannot  be  a  special  custom,  because  it  is  not  found  in  any 
custumal — in  support  of  which  see  the  cases  of  Marquis  of  Anglesey 
v.  Lord  Hatherton  (1)  and  Duke  of  Portland  v.  Sill  (2).  It  is  said 
(1)  10  M.  &  W.  218.  (2)  Law  Eep.  2  Eq.  7G5. 
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NOETH,  J.  that  if  there  were  any  such  custom  as  alleged,  it  would  certainly 
1885       have  found  its  way  into  some  custumal.    However  forcible  this 

Johnstone  argument  would  be,  if  there  were  any  complete  customary,  it  is  of 
t,  Vm        infinitely  less  weight  when  it  is  remembered  that  there  is  not  any 

Spencer,  such  thing  as  an  exhaustive  custumal,  and  that  the  custumal  of 
Henry  VII.  does  not  profess  to  be  a  consolidated  edition  of  all  the 
customs  of  the  manor,  but  rather  a  settlement  of  differences  which 
had  been  stirred  up  as  to  "  divers  articles  "  concerning  the  customs. 
Moreover,  there  is  nothing  in  the  custumal  to  negative,  or  which 
is  inconsistent  with,  the  alleged  special  custom  which  might  be 
written  into  the  custumal  immediately  after  the  article  I  have 
quoted  in  full,  and  it  would  not  be  in  any  way  contradictory  to 
any  of  the  articles  already  there. 

Under  these  circumstances  I  come  to  the  conclusion  that  there 
has  been  a  course  of  practice  in  the  manor  of  Wimbledon  with 
respect  to  the  mode  of  taking  admittances  in  the  case  of  disposi- 
tions to  death  user  so  long  continued,  so  clear,  and  so  uniform,  as 
to  be  abundant  evidence  of  such  a  special  custom  as  the  Defen- 
dant alleges ;  and  looking  at  the  number  of  such  instances  which 
occurred  very  soon  after  the  date  of  the  Custumal  of  Henry  VII., 
in  the  same  form  as  those  which  had  shortly  preceded  it,  I  am 
satisfied  that  no  one  believed  at  the  time  that  such  admittances 
were  in  any  way  at  variance  with  the  customs  of  the  manor  or  the 
rights  of  the  copyholders.  If  such  practice  had  been  admittedly 
at  variance  with  the  customs  of  the  manor,  I  cannot  doubt  that 
when  discovered  it  would  have  been  discontinued.  If  any  variances 
or  discords  had  been  stirred  up  on  the  subject  (to  use  the  language 
of  the  custumal),  I  feel  assured  that  when  the  books  of  old  rentals, 
customaries,  and  Court  rolls  were  diligently  examined  and  in- 
spected after  mature  deliberation,  and  when  the  points  were 
looked  up  with  respect  to  which  knowledge  had  become  imper- 
fect, the  premises  would  have  been  reformed,  and  the  differences 
adjusted,  and  a  full  record  thereof  entered  in  the  custumal.  As 
neither  of  these  events  occurred,  I  can  only  come  to  the  conclu- 
sion that  there  was  nothing  to  reform  in  this  respect,  and  that  the 
practice  then  in  vogue  was  correct,  and  in  accordance  with  the 
custom  shewn  by  these  earlier  documents.  It  is  impossible  for 
me  to  alter  the  footing  upon  which  copyholds  have  been  bought, 
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sold,  and  settled  in  this  manor  for  hundreds  of  years  without  its  NORTH,  J 

being  made  clear  that  what  has  been  done  is  contrary  to  law;  1885 

and  the  Plaintiffs'  contention  to  that  effect  is,  in  my  opinion,  not  jOHnstone 

well  founded.    The  Plaintiffs'  experiment  to  reduce  the  fines  E^L 

they  have  to  pay  having  failed,  the  action  must  be  dismissed  Spencer. 
with  costs. 

Solicitors  for  the  Plaintiffs :  Janson,  Cobb,  Pearson,  &  Co. 
Solicitor  for  the  Defendant :  J".  Plashitt. 


H.  L.  F. 
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pearson,j.     In  re  MAESEILLES  EXTENSION  BAIL  WAY  AND 
1885  LAND  COMPANY. 

Junej^8,  9.  SMALLPAGE'S  AND  BRANDON'S  CASES. 

Conflict  of  Law — Bill  of  Exchange — Foreign  Indorsement — Company —  Winding- 
up — Liquidator —  Costs. 

Bills  of  exchange  were  drawn  in  France  by  a  domiciled  Frenchman 
in  the  French  language,  in  English  form,  on  an  English  company,  who 
duly  accepted  them.  The  drawer  indorsed  the  bills  and  sent  them  to  an 
Englishman  in  England  : 

Held,  that  the  acceptor  could  not  dispute  the  negotiability  of  the  bills 
by  reason  of  the  indorsements  being  invalid  according  to  French  law. 

Costs  of  successful  claims  in  a  winding-up  were  not  given  against  the 
liquidator  personally,  but  out  of  the  assets. 

This  was  the  hearing  of  two  summonses  in  the  winding-up  of 
the  Marseilles  Extension  'Railway  and  Land  Company,  a  limited 
company,  with  its  registered  office  in  London,  One  summons  was 
taken  out  on  the  part  of  John  Henry  Smallpage  that  he  might  be 
certified  to  be  a  creditor  of  the  Marseilles  Extension  Railway  and 
Land  Company  in  respect  of  two  bills  of  exchange  for  £2000 
and  £3000  respectively  accepted  by  the  company.  The  other 
summons  was  taken  out  on  the  part  of  Messrs.  G.  S.  &  H.  Brandon 
that  they  might  be  admitted  creditors  of  that  company  in  respect 
of  five  bills  of  exchange  of  the  aggregate  amount  of  £12,000 
accepted  by  the  company. 

All  seven  bills  of  exchange  were  drawn  in  duplicate  at  Mar- 
seilles  by  E.  Barry,  a  domiciled  Frenchman ;  they  were  similar 
except  as  to  the  amounts.  The  following  is  a  copy  of  the  first 
of  exchange  of  one  of  the  bills  : — 

fc  "  Marseille,  le  premier  Octobre  1866.  B.  P.  £2000. 

"  A  quatre-vingt-dix  jours  de  date,  payer  par  cette  'premiere 
de  change  a  Vordre  de  moi-meme,  la  deuxieme  ne  Vetant  la  somme- 
de  quinze  cents  livres  sterlings, 

"  Valeur  regue,  E.  Barry" 

"  Marseilles  Extension  Railway  and  Land 
Company,  Limited,  a  Londres. 
.  "  No.  144." 
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The  first  of  exchange  of  each  bill  bore  an  English  adhesive  PEARSON,J. 
stamp,  the  second  a  French  impressed  stamp.  1885 

The  bills  were  indorsed  by  Barry  to  the  order  of  H.  D.  Jenken,  smallpage''s 
an  Englishman  domiciled  in  London,  and  were  during  their  Br^^n^ 
currency  negotiated  with  one  John  Thomas  Dobson  for  value.  Cases. 
They  were  indorsed  by  both  Jenken  and  Dobson.    When  due 
the  bills  were  presented  and  dishonoured.    The  applicants  had 
obtained  the  bills  from  Dobson.    Messrs.  Brandon  had  received 
two  of  the  bills  before  they  were  due,  all  the  others  were  received 
by  the  holders  when  over  due. 

In  April,  1867,  a  resolution  to  wind  up  the  company  voluntarily 
was  passed,  and  on  the  26th  of  that  month  an  order  was  made  to 
continue  the  winding-up  under  the  supervision  of  the  Court. 

The  bills  in  question,  together  with  other  bills  to  the  amount 
of  £20,000  in  all,  were  renewals  of  bills  drawn  by  Barry  to 
provide  for  part  of  the  price  of  certain  land  he  had  contracted  to 
sell  to  the  company.  There  was  evidence  on  the  part  of  the 
liquidator  to  shew  that  the  contract  for  the  sale  of  the  land  had 
not  been  carried  out,  and  that  as  between  Barry  and  the  com- 
pany the  company  had  a  right  to  refuse  payment  of  the  bills.  A 
defence  to  the  summons  was  that  according  to  French  law  (Code 
de  Commerce,  arts.  137,  138)  the  indorsement  of  the  bills  was 
informal,  and  inoperative  to  make  the  bills  negotiable,  and  that 
they  were  in  the  hands  of  every  holder  subject  to  the  equities 
between  the  company  and  Barry. 

Uiggins,  Q.C.,  and  Levett,  for  Smallpage ;  and  Cookson,  Q.C.,  and 
Grosvenor  Woods  for  Messrs.  Brandon  : — 

The  bills  were  to  all  intents  and  purposes  English  bills,  in- 
tended to  be  paid  in  England ;  and  for  all  purposes,  including 
the  mode  of  indorsement,  were  to  be  governed  by  English  law  ; 
at  all  events  as  against  the  acceptors,  who  contracted  in  Eng- 
land. It  would  be  of  the  utmost  inconvenience,  and  prevent  the 
negotiability  of  any  bills,  indorsed  abroad,  if  the  burden  were 
cast  on  the  holder  of  seeing  that  all  the  formalities  required  by 
the  laws  of  the  several  places  of  indorsement  had  been  com- 
plied with :  Lloyd  v.  Guihert  (1)  ;  Lebel  v.  Tucker  (2)  ;  Trimbey  v. 
(1)  Law  Eep.  1  Q.  B.  115.  (2)  Law  Kep.  3  Q.  B.  77. 
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PEARSON, J.  Vignier  (1) ;  Allen  v.  Kemble  (2) ;  Hirschfeld  v.  Smith  (3) ;  Brad- 

1885       laugh  v.  Zte  ifo'w  (4) ;  Bothschild  v.  Currie  (5)  ;  Bouquette  v.  0#er- 

Smallpage's  waim  (6) ;  .Foote  on  Private  International  Law  (7) ;  Story  on  the 

n  AND  ,  Conflict  of  Laws  (8). 
Brandon s  *  y 

Cases.  In  case  the  claims  are  allowed  the  liquidator,  who  has  chosen 
to  contest  them,  ought  to  be  ordered  to  pay  the  costs,  getting 
them  back  from  the  estate,  if  he  can,  in  accordance  with  the  rule 
laid  down  by  the  Court  of  Appeal  in  Farraos  Case  (9). 

A  similar  rule  prevails  in  bankruptcy :  Ex  parte  Anger  stein  (10) ; 
Pitts  v.  La  Fontaine  (11). 

Everitt,  Q.C.,  and  E.  B.  Buckley,  for  the  liquidator : — 
According  to  the  law  of  France,  the  indorsement  of  Barry  was 
only  a  procuration,  and  did  not  make  the  bills  negotiable ;  it  left 
them  subject  in  every  person's  hands  to  the  equities  between  the 
acceptors  and  Barry.  The  effect  of  the  indorsement  is  for  all 
purposes,  in  England  as  well  as  in  France,  to  be  determined  by 
the  law  of  France,  the  place  where  the  bills  were  drawn,  and  the 
indorsement  made  by  a  domiciled  Frenchman.  If  the  contrary 
were  held,  the  absurdity  would  arise  that  on  the  same  bills  actions 
might  be  brought  by  different  parties :  Bothschild  v.  Currie ; 
Bouquette  v.  Overmann  ;  Bradlaugh  v.  Be  Bin  ;  Trimbey  v.  Vig- 
nier ;  Story  on  the  Conflict  of  Laws  (12). 

The  rule  as  to  the  costs  of  an  unsuccessful  appeal  by  a  liqui- 
dator, who  has  alrea  dy  had  the  decision  of  the  Court  against  him, 
does  not  apply  to  a  claim  resisted  in  the  Court  below,  or  proceed- 
ings taken  by  him  to  save  the  assets  of  the  company :  Ex  parte 
Bentley  (13). 

The  liquidator  is  not  the  real  party  to  the  proceedings,  whether 
taken  in  his  name  or  in  that  of  the  company.  The  real  party  is 
the  company,  and  the  company's  assets  are  alone  responsible  for 
costs  :  Ex  parte  Kintrea  (14). 

(1)  1  Bing.  N.  C.  151.  (7)  Page  350. 

(2)  6  Moo.  P.  C.  314.  (8)  8th  Ed.  s.'314,  p.  438. 

(3)  Law  Kep.  1  C.  P.  340.  (9)  Law  Rep.  9  Ch.  355,  358. 

(4)  Ibid,  3  C.  P.  538;  Ibid.  5  C.  P.  (10)  Ibid.  479. 

473.  (11)  6  App.  Cas.  482. 

(5)  1  Q.  B.  43.  (12)  8th  Ed.  s.  316  b,  p.  445. 

(6)  Law  Rep.  10  Q.  B.  525.  (13)  12  Ch.  D.  850. 

(14)  Law  Rep.  5  Ch.  95. 
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The  liquidator  is  only  doing  his  duty  in  resisting  these  claims.  PEARSON,J, 
It  would  be  impossible  for  a  liquidation  to  be  properly  carried  1885 
out  if  each  contested  step  was  to  be  taken  at  the  risk  of  personal  sMallpage's 
liability.  Bs^,s 

Cases. 


Higgins  and  Coohson,  in  reply. 


June  9.    Peakson,  J. : — 

The  first  objection  taken  to  these  bills  was  this,  that  being 
indorsed  by  M.  Barry  in  France  the  indorsement  by  M.  Barry 
in  France  did  not  comply  with  the  laws  of  France,  and  with  the 
137th  section  of  the  Code  de  Commerce,  and  that  inasmuch  as  that 
was  informal  the  acceptors  in  this  country  are  not  liable,  because 
the  person  who  takes  the  bills  and  holds  the  bills  at  the  present 
moment  takes  them  through  a  person  who  derived  them  by  means 
of  this  informal  indorsement,  and  there  is  therefore  no  good 'title 
shewn  to  them  in  the  hands  of  the  present  holder. 

The  first  answer  that  is  made  to  that  is  this :  You,  the  acceptors, 
are  an  English  company,  you  accepted  the  bills  payable  in 
England,  the  contract  of  acceptance  therefore  is  an  English  con- 
tract, and  all  that  it  is  necessary  to  shew  is  that  there  is  an 
indorsement  which  is  good  according  to  the  law  of  England ; 
therefore  as  against  you  if  there  be  such  an  indorsement  there  is 
no  need  whatever  to  trouble  ourselves  with  the  law  of  France. 

Against  this  it  is  said,  and  with  great  force,  that  although  the 
drawer  of  this  bill  was  a  Frenchman  and  the  bill  was  drawn  in 
France,  nevertheless  as  against  the  acceptor  the  bill  is  an  English 
bill,  and  it  is  not  necessary  to  look  at  all  to  the  formalities  of  the 
French  law.  On  the  other  hand  it  is  urged  by  the  acceptors, — 
although  we  are  liable,  according  to  the  English  law,  upon  our 
English  contract  of  acceptance  in  England,  nevertheless  an  in- 
dorsement made  upon  the  bill  drawn  by  a  French  drawer,  must  be 
in  conformity  with  the  law  of  France,  otherwise  there  is  no  good 
indorsement  at  all.  If  I  had  to  decide  the  question  as  to  whether 
or  not  where  a  bill  is  indorsed  in  different  countries  the  indorse- 
ment must  be  in  every  case  in  conformity  with  the  law  of  the 
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PEARSON,J.  country  in  which  the  indorsement  takes  place,  I  should  certainly 

1885       take  time  to  consider  before  I  came  to  the  conclusion  that  that 

Smallpage's  was  tne  law-    But,  for  the  reasons  I  am  about  to  give,  I  think  it 

^  AND  ,  absolutely  immaterial  in  the  present  case  to  decide  that  point, 
Brandon's  j  a  1 

Cases.  because,  when  I  come  to  ]ook  at  this  bill,  I  find  that  the  bill 
though  drawn  in  the  French  language,  drawn  by  M.  Barry  in 
Marseilles,  is  in  all  other  respects  an  English  bill  of  exchange. 
It  speaks  of  English  current  money  and  not  of  French  current 
money,  and  it  is  drawn  in  a  form  which  according  to  the  French 
law  would  make  the  bill  itself  an  invalid  bill. 

Before  therefore  I  could  determine  that  this  was  to  be  considered 
a  French  bill,  as  regards  the  drawer  of  the  bill,  I  should  have  to 
come  to  the  conclusion  that  at  the  time  when  this  bill  was 
drawn  it  was  an  invalid  bill  altogether,  and  to  do  so  would  be,  to 
my  mind  to  decide  that  which  would  be,  on  the  face  of  it,  mani- 
festly absurd.  This  is  a  bill  purporting  to  be,  on  the  face  of 
it,  in  all  respects  drawn  as  an  English  bill,  not  drawn  in  the 
French  form  though  in  the  French  language,  drawn  according  to 
the  common  form  in  England,  valeur  regu — that  is  value  received — 
and  perfectly  good  according  to  the  law  of  England,  though 
invalid  according  to  the  law  of  France,  and  I  come  therefore  to 
the  conclusion  that  this  was  intended  to  be,  although  expressed 
in  the  French  language,  an  English  bill  of  exchange  for  all  pur- 
poses, at  all  events  as  regards  the  acceptors  of  the  bill ;  and  that 
it  is  not  possible  for  the  acceptors  of  the  bill  to  say  that  this  is  a 
French  bill  drawn  in  France,  and  that,  so  far  as  regards  the 
drawer,  it  must  be  considered  therefore  as  a  French  bill. 

In  one  of  the  cases  that  was  cited,  Trimley  v.  Vignier  (1), 
where  the  same  question  arose,  there  was  an  opinion  given  by  the 
French  advocate,  M.  Schonda,  upon  which  I  should  be  exceed- 
ingly pleased  to  act  if  I  properly  could.  The  opinion  of  the 
French  advocate  simply  proved  to  the  Court  at  that  time,  as  evi- 
dence in  that  case,  what  the  French  law  was,  as  a  matter  of  fact, 
and  I  cannot  import  into  this  case  the  evidence  given  in  another 
case  which  has  not  been  given  in  the  present  case.  M.  Schonda 
gives  an  interpretation  of  this  article  of  the  Code  de  Commerce 
(1)  1  Bing.  N.  C.  151. 
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which  to  my  mind  is  exceedingly  intelligible,  and  which  I  should  PEARSON, J. 

be  very  glad  to  adopt  as  the  rule  of  law  in  this  case.    He  says  1885 

that  when  there  is  an  informality  of  this  kind  in  the  indorsement  Smallpage's 

of  a  bill  of  exchange,  that  informality  may  be  pleaded  as  between  Be^JjN»s 

the  person  who  has  made  the  indorsement  and  the  person  who  is  Cases. 

claiming  under  the  indorsement,  but  that  it  cannot  be  set  up  as 

between  the  indorsee  and  the  acceptor.    But  in  the  present  case, 

as  I  have  said,  it  is  not  necessary  for  me  to  decide  that  that  is  the 

rule  which  ought  to  be  laid  down.     I  hold  that  as  between  the 

drawer,  and  therefore  as  between  his  indorsee  and  the  acceptors, 

this  was  intended  to  be,  and  to  be  treated  as,  an  English  bill  of 

exchange,  and  that  being  so,  the  indorsement  which  M.  Barry 

made  was,  to  all  intents  and  purposes,  a  good  indorsement. 

Upon  the  evidence  of  the  French  experts  before  me,  I  should 

have  very  great  difficulty  in  saying  what  the  law  of  France  was 

with  regard  to  the  indorsement,  but  I  think  I  should  come  to  the 

conclusion,  upon  the  evidence  in  this  case  (so  far  as  I  have  heard 

it),  that  the  indorsement  made  the  bills  negotiable  according  to 

the  law  of  France.    Whether  that  was  so  or  not,  I  hold  that  this 

bill,  at  all  events,  was  properly  indorsed  by  M.  Barry  by  merely 

writing  his  name  across  it  in  the  ordinary  way  in  which  a  bill 

would  be  indorsed  in  this  country,  and  that,  as  between  M.  Barry 

and  all  persons  claiming  under  him,  so  far  as  the  indorsement 

goes,  it  was  a  good  indorsement,  and  the  acceptors  therefore 

could  raise  no  objection  to  it. 

I  am  glad  to  be  able  to  come  to  that  conclusion,  because  it 
relieves  me  from  that  which  certainly  would  have  been  a  very 
serious  difficulty,  that  of  determining  upon  the  decided  cases  in 
these  Courts,  as  well  as  upon  the  French  law,  what  is  the  result 
of  an  indorsement  (which  is  informal  as  regards  the  person  who 
makes  it)  with  regard  to  those  who  claim,  not  against  that  person, 
but  who  claim  against  the  acceptors.  To  my  mind  there  is  ex- 
ceeding difficulty  in  determining  that  the  indorsement  is  to  be 
valid  for  any  purpose  in  this  country,  and  yet  that  objection  may 
be  taken  to  it,  and  that  the  acceptor  is  at  liberty  to  say,  I  am 
entitled  in  this  country,  although  for  some  purposes  the  indorse- 
ment is  treated  as  good,  to  take  advantage  of  any  equities  that 
there  may  be  between  myself  and  the  drawer  of  the  bill  as  against 
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PEARSON,J.  an  indorsee  or  holder  for  value  who  sues  upon  the  acceptance.  I 
1885  am  not  bound,  I  am  happy  to  say,  to  go  into  that  question  at  all. 
I  feel  very  strongly  the  observations  of  the  late  Mr.  Justice 
Willes  in  the  case  of  Bradlaugh  v.  Be  Bin  (1),  in  which  he  points 
out  that  it  is  hardly  possible  to  conceive  a  state  of  the  law  in 
this  country  in  which  there  should  be  two  persons  able  to  sue  at 
the  same  time  on  the  same  bill,  one  as  the  agent,  and  the  other 
as  the  holder  of  the  bill. 

However,  the  facts  being  as  they  are,  I  come  to  the  conclusion, 
and  I  so  decide,  that  the  indorsement  of  this  bill  is  a  good  indorse- 
ment, and  that  the  acceptors  are  liable,  so  far  as  the  indorsement 
goes,  to  be  sued  and  are  bound  to  pay  upon  the  bill  if  they  have 
no  other  objection. 

With  regard  to  the  costs,  of  course  the  applicants  must  have 
their  costs.  But  in  giving  them  I  treat  the  company  as  if  they 
were  the  Kespondents,  and  give  the  costs  against  the  company. 
I  am  asked  to  make  the  liquidator  personally  pay  costs  and  leave 
him  to  get  them  out  of  the  assets  of  the  company  if  he  can.  If 
the  practice  of  the  Court  shall  be  changed,  and  I  am  told  by  the 
Court  of  Appeal  that  all  liquidators  who  resist  any  claim  are 
to  be  made  personally  responsible  for  costs,  I  shall  bow  to  the 
authority,  as  I  shall  bow  to  any  other  decision  that  may  be  made 
by  a  superior  Court.  But  as  far  as  I  know  the  practice,  the 
practice  has  not  been  to  make  the  liquidator  liable.  And  I 
conceive  that  it  might  render  it  almost  impossible  to  wind  up 
any  company  if  such  a  practice  were  to  be  established,  because  the 
result  would  be,  that  except  in  cases  where  the  assets  were  very 
large  indeed,  no  liquidator  would  choose  to  resist  a  claim  brought 
against  a  company,  without  the  authority  of  the  Judge,  and  with- 
out being  indemnified  from  all  personal  liability  for  costs  in  case 
of  the  claim  being  successful.  I  cannot  imagine  how  any  Judge 
at  Chambers  is  to  deal  with  an  application  for  such  authority,  and 
tell  the  liquidator  whether  he  is  to  resist  a  claim  or  whether  he 
is  to  bring  forward  a  claim,  or  to  determine  before  a  claim  is 
argued  whether  or  not  the  liquidator  ought  or  ought  not  to  be  in- 
demnified. It  seems  to  me  that  such  a  practice  would  simply  tie 
up  all  proceedings  in  Chambers,  and  make  all  windings-up  in  this 
(1)  Law  Rep.  3  C  P.  543. 


YOL.  XXX.] 


CHANCEEY  DIVISION. 


605 


Court  absolutely  impossible.    In  one  view  it  may  be  thought  it  PEARSON,J. 
might  be  desirable  that  that  should  be  so ;  but  until  windings-up  1885 
are  stopped,  and  as  long  as  they  are  going  on,  I  think  the  only  Smallpage's 
reasonable  way  they  should  go  on  is  this,  that  the  liquidator  should  Brandon's 
be  considered  to  represent  the  company,  and  that  the  costs  should  Cases. 
be  given  in  the  same  way  in  which  they  would  be  given  if  the 
company  were  defendants,  leaving  the  Court  the  authority  which 
it  now  possesses  in  all  proper  cases  if  the  liquidator  disregards  his 
duty,  and  throws  upon  the  parties  costs  which  he  ought  not  to 
throw  upon  them,  to  make  the  liquidator  personally  responsible 
for  such  dereliction  of  his  duty. 

The  costs  in  this  case  will  come  out  of  the  assets  of  the 
company. 

Solicitors :  Mercer  &  Mercer  ;  G.  8.  &  H.  Brandon ;  C.  &  8. 
Harrison  &  Co. 


Settled  Land — Tenant  for  Life — Persons  having  Poivers  of  Tenant  for  Life- 
Discretionary  Trust  for  Application  of  Income  during  Life — Forfeiture  in 
Event  of  Bankruptcy — Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2, 
suh-ss.  5,  6,  10,  cl.  i.,  51,  58,  sub-s.  1,  els.  vi.  ix. 

The  words  "  entitled  to  possession  of  settled  land  for  his  life,"  as  used  in 
sub-sect.  5  of  sect.  2  of  the  Settled  Land  Act,  1882,  means  entitled  "  in 
possession  "  as  distinguished  from  entitled  "  in  reversion,"  and  the  words 
in  sub-sect.  6,  "  two  or  more  persons  so  entitled  as  tenants  in  common,  or 
as  joint  tenants,"  mean  entitled  "  for  life." 

A  testator  devised  real  estate  to  the  use  of  trustees  in  fee  during  the 
life  of  his  son,  on  trust  to  receive  the  rents,  and,  after  payment  of  costs 
and  outgoings,  to  hold  the  residue  of  the  rents  upon  the  trusts  therein- 
after mentioned.  And  after  the  death  of  the  son,  to  the  use  of  his  first 
and  other  sons  successively  in  tail  male,  with  remainders  over.  And  the 
testator  directed  that  his  trustees  should  during  the  life  of  the  son  pay  and 
apply  the  residue  of  the  rents  which  should  during  his  life  become  payable 
to  them  in  such  manner  in  all  respects  as  they  should  think  best  for  the 
maintenance,  or  otherwise  for  the  benefit  of  the  son  and  of  his  wife  and 
his  child  or  children,  or  for  the  benefit  of  any  one  or  more  of  them,  and  so 
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that,  in  case  the  son  should  at  any  time  assign,  charge,  or  attempt  to 
anticipate  his  interest  under  the  will,  or  should  do  any  act  whereby,  either 
directly  or  by  operation  of  law,  he  would,  if  absolutely  entitled  to  such 
interest,  be  deprived,  or  liable  to  be  deprived,  of  the  benefit  or  enjoyment 
thereof,  then  the  trust  thereinbefore  declared  in  his  favour  should  abso- 
lutely cease,  and  the  rents  should  thenceforth  during  his  life  be  applied  by 
the  trustees,  either  for  the  maintenance,  support,  or  benefit  of  the  son,  or 
for  such  other  purposes  and  in  such  manner  in  all  respects  as  the  trustees 
should  in  their  absolute  discretion  think  fit.  There  being  no  children  of 
the  son  and  he  not  having  forfeited  his  interest  under  the  will : — 

Held,  that  he  and  his  wife  did  not  together  constitute  a  tenant  for  life 
of  the  estate  by  virtue  of  sub-sect.  6  of  sect.  2  of  the  Settled  Land,  Act, 
1882,  and  that  they  had  not,  by  virtue  of  sect.  58,  the  powers  of  a  tenant 
for  life  under  the  Act. 

This  was  an  action  by  originating  summons  by  J".  E.  Atkinson 
and  his  wife,  as  Plaintiffs,  against  T.  D.  Bruce  and  A.  C.  Bruce  as 
Defendants  (entitled  also  in  the  matter  of  the  Settled  Land  Act, 
1882),  asking  for  the  directions  of  the  Court  (1)  whether  the 
Plaintiff,  J.  E.  Atkinson,  and  his  wife  and  their  children  (if  any) 
were  entitled  to  the  rents  and  profits  of  an  estate,  called  the 
High  Trewhitt  estate,  devised  by  the  will  of  Adam  Atkinson,  de- 
ceased ;  (2),  whether  the  Plaintiff,  J.  E.  Atkinson,  and  his  wife  and 
children  (if  any)  had  the  power  of  a  tenant  for  life  under  the 
Act. 

The  Defendants  were  the  trustees  of  the  will. 

Adam  Atkinson,  by  his  will,  dated  the  26th  of  May,  1875, 
devised  an  estate,  called  the  High  Trewhitt  estate,  to  the  use  of 
trustees,  their  heirs  and  assigns,  during  the  life  of  his  son,  the 
Plaintiff,  J.  E.  Atkinson,  upon  trust  to  receive  the  rents  and 
profits  thereof,  and  to  repair,  improve,  and  manage  the  same, 
and  after  payment  of  all  costs  and  outgoings  incurred  in  relation 
to  the  same,  and  of  the  interest  of  any  mortgages  then  affecting 
the  same,  to  hold  the  residue  of  the  rents  and  profits  upon  the 
trusts  thereinafter  mentioned,  and,  from  and  immediately  after 
the  death  of  /.  m  Atkinson  to  the  use  of  his  first  and  other  sons 
successively  in  tail  m  \le,  with  remainders  over.  And  the  testator 
declared  that  his  trut  should  during  the  life  of  J.  E.  Atkinson 
pay  and  apply  the  cl  ^sidue  of  any  rents  and  profits]  of  the 
hereditaments  thereinbeibre  devised  which,  under  [the  trusts 
thereinbefore  contained  should,  during  the  life  of  J.  E.  Atkinson, 
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become  payable  to  the  trustees,  in  such  manner  in  all  respects  as  PEARSON,J 
they  should  think  best  for  or  towards  the  maintenance  and  sup-  1885 
port,  or  otherwise  for  the  benefit,  of  J.  E.  Atkinson,  and  of  any 
wife  with  whom  he  might  intermarry,  and  his  child  or  children 
by  her,  or  for  the  benefit  of  any  one  or  more  of  such  objects,  and 
so  that  in  case  J.  E.  Atkinson  should  at  any  time  assign,  anti- 
cipate, or  charge,  or  attempt  to  anticipate,  his  interest  under  the 
will,  or  any  part  thereof,  or  should  do  any  act  whereby,  either 
directly  or  by  operation  of  law,  he  would,  if  absolutely  entitled 
to  such  interest,  be  deprived  or  liable  to  be  deprived  of  the 
benefit  or  enjoyment  thereof,  then  and  immediately  thereupon  the 
trust  thereinbefore  declared  in  favour  of  J.  E.  Atkinson  should 
absolutely  cease  and  determine,  and  the  said  rents  and  profits 
should  thenceforth  during  his  life  be  applied  by  the  trustees 
either  for  the  maintenance  and  support  or  benefit  of  J.  E.  Atkin- 
son, or  for  such  other  purposes  and  in  such  manner  in  all  respects 
as  the  trustees  should  in  their  absolute  discretion  think  fit. 

The  testator  died  on  the  6th  of  June,  1875. 

J.  E.  Atkinson  had  married,  but  he  had  no  children.    He  had 
done  nothing  to  forfeit  his  interest  under  the  will. 


Cookson,  Q.C.,  and  Mulligan,  for  the  Plaintiffs  : — 

The  Plaintiffs  and  their  children  (if  any)  are  entitled  to  receive 
the  rents  of  the  estate.  They  are  therefore  beneficially  "  entitled 
to  possession  "  (as  distinguished  from  reversion)  "  of  settled  land  " 
for  the  life  of  the  son,  and  together  constitute  the  tenant  for  life 
for  the  purposes  of  the  Settled  Land  Act,  sect.  2,  sub-sects.  5,  6,  and 
10,  cl.  i.  (1).    At  any  rate  the  Plaintiffs  have,  under  sect.  58  (2), 


(1)  Sect.  2,  sub-sect.  5 :  "  The  per- 
son who  is  for  the  time  being,  under 
a  settlement,  beneficially  entitled  to 
possession  of  settled  land,  for  his  life, 
is  for  purposes  of  this  Act  the  tenant 
for  life  of  that  land,  and  the  tenant 
for  life  under  that  settlement." 

Sub-sect.  6.  "  If,  in  any  case,  there 
are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants, 
or  for  other  concurrent  estates  or  in- 
terests, they  together  constitute  the 

Vol.  XXX.  2 


tenant  for  life  for  purposes  of  this 
Act." 

Sub-sect.  10.  In  this  Act — 
"  (i.)  Land  includes  incorporeal 
hereditaments,  also  an  undivided  share 
in  land;  income  includes  rents  and 
profits ;  and  possession  includes  receipt 
of  income." 

(2)  Sect.  58,  sub-sect.  1:  "Each 
person  as  follows  shall,  when  the  estate 
or  interest  of  them  is  in  possession, 
have  the  powers  of  a  tenant  for  life 
T  1 
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PEAIiSON,J.  sub-sect.  1,  clause  (i.)  or  clause  (ix.),  the  powers  of  a  tenant  for  life 
1885  under  the  Act,  and  can  sell  the  estate.  And  sect.  51  (1)  shews 
MM  that  no  attempted  restriction  of  the  powers  of  a  tenant  for  life 
contained  in  the  settlement  will  be  of  any  avail.  The  power  given 
to  the  trustees  in  the  present  case  to  select  which  of  a  class  of  per- 
sons shall  receive  the  rents  will  not  prevent  the  whole  class  from 
exercising  the  powers  of  a  tenant  for  life. 

In  In  re  Morgan  (2)  estates  were  devised  to  trustees  on  trust  to 
pay  the  net  rents  to  the  testator's  widow  for  the  maintenance, 
education,  and  benefit  of  his  son  until  he  should  attain  twenty- 
one,  and  without  being  liable  to  account  to  the  trustees  or  the 
son,  and  upon  his  attaining  twenty-one  on  trust  for  him  abso- 
lutely ;  but,  if  he  should  die  under  twenty-one  without  leaving 


under  this  Act,  as  if  each  of  them 
were  a  tenant  for  life  as  defined  in  this 
Act  (namely)  (inter  alios)  : 

"  (vi.)  A  tenant  for  his  own  or  any 
other  life,  or  for  years  determinable  on 
life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by 
expiration  of  the  estate,  or  by  condi- 
tional limitation,  or  otherwise,  or  to  be 
defeated  by  an  executory  limitation, 
gift,  or  disposition  over,  or  is  subject 
to  a  trust  for  accumulation  of  income 
for  payment  of  debts  or  other  pur- 
pose : 

"  (ix.)  A  person  entitled  to  the  in- 
come of  land  under  a  trust  or  direction 
for  payment  thereof  to  him  during  his 
own  or  any  other  life,  whether  subject 
to  expenses  of  management  or  not,  or 
until  sale  of  the  land,  or  until  forfeit- 
ure of  his  interest  therein  on  bank- 
ruptcy or  other  event." 

(1)  Sect.  51,  sub-sect.  1 :  "  If  in  a 
settlement,  will,  assurance,  or  other  in- 
strument executed  or  made  before  or 
after,  or  partly  before  and  partly  after, 
the  commencement  of  this  Act,  a 
provision  is  inserted  purporting  or 
attempting,  by  way  of  direction,  de- 
claration, or  otherwise,  to  forbid  a 


tenant  for  life  to  exercise  any  power 
under  this  Act,  or  attempting,  or  tend- 
ing, or  intended,  by  a  limitation,  gift, 
or  disposition  over  of  settled  land,  or 
by  a  limitation,  gift,  or  disposition  of 
other  real  or  any  personal  property, 
or  by  the  imposition  of  any  condi- 
tion, or  by  forfeiture,  or  in  any  other 
manner  whatever,  to  prohibit  or  pre- 
vent him  from  exercising,  or  to  induce 
him  to  abstain  from  exercising,  or  to 
put  him  into  a  position  inconsistent 
with  his  exercising,  any  power  under 
this  Act,  that  provision,  as  far  as  it 
purports,  or  attempts,  or  tends,  or  is 
intended  to  have,  or  would  or  might 
have,  the  operation  aforesaid,  shall  be 
deemed  to  be  void. 

Sub-sect.  2.  "For  the  purposes  of 
this  section  an  estate  or  interest  limited 
to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power 
shall  be  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for 
which  it  would  continue  if  that  person 
were  to  abstain  from  exercising  the 
power,  discharged  from  liability  to 
determination  or  cesser  by  or  on  his 
exercising  the  same." 

(2)  24  Ch.  D.  114. 
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issue,  then  on  trust  for  the  wife  for  her  life  if  she  should  continue 
a  widow,  and,  after  her  death  or  second  marriage,  on  other  trusts, 
and  it  was  held  that  the  infant  son  had  the  powers  of  a  tenant  for 
life  under  the  Act. 

"  Possession "  refers  to  an  immediate  right  as  distinguished 
from  a  right  in  reversion  or  expectancy;  the  equitable  right  to 
the  income  is  enough  :  In  re  Morgan  (1)  ;  In  re  Jones  (2). 

W.  W.  KarslaJce,  Q.C.,  and  Dunham,  for  the  trustees : — 

Neither  the  Plaintiffs  nor  their  children  (if  any),  nor  all  of 
them  together,  are  entitled  to  the  rents  of  the  estate  ;  the  trustees 
can  apply  them  as  they  think  fit  for  the  benefit  of  any  one  or 
more  of  them.  No  one  of  them  can  demand  from  the  trustees  the 
payment  of  any  specific  sum.  There  is  no  right  to  "  possession." 
The  trust  may  be  carried  out  without  the  payment  of  any  money 
to  any  of  the  persons  named  as  objects  of  the  trust ;  the  trustees 
have  an  unlimited  discretion  :  Chambers  v.  Smith  (3). 

[Peaeson,  J. : — If  the  clause  of  forfeiture  in  the  event  of  bank- 
ruptcy is  valid,  the  trustees  can  in  that  event  apply  the  income 
in  any  way  they  please ;  have  I,  then,  all  the  concurrent  interests 
during  the  life  of  the  son  before  me  ? 

Cooltson,  Q.C. : — It  is  sufficient  if  the  tenant  for  life  for  the  time 
being  is  here.] 

Neither  of  the  objects  of  the  trust  takes  any  actual  interest ; 
everything  is  in  the  discretion  of  the  trustees :  Holmes  v.  Penney  (4). 
The  husband  is  not  a  tenant  for  life  within  sect.  2,  sub-sect.  5,  nor 
4o  the  husband  and  wife,  or  they  and  their  children  together, 
constitute  a  tenant  for  life  under  sect.  2,  sub-sect.  6.  Sect.  58, 
sub-sect.  1  (els.  vi.,  ix.)  does  not  apply.  There  is  no  trust  or  direc- 
tion for  payment  of  the  income  to  them  or  any  of  them  during 
any  life.  Sect.  2,  sub-sect.  6,  is  the  only  provision  in  the  Act  for 
a  divided  tenancy  for  life,  and  the  Plaintiffs  are  not  "  so  entitled," 
i.  e.,  "beneficially  entitled  to  possession  of  settled  land  for  life" 
within  the  sub-section.  There  is  no  one  now  entitled  to  posses- 
sion of  settled  land :  In  re  HazWs  Settled  Estates  (5).    Sect.  51 
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(1)  24  Ch.  D.  114. 

(2)  26  Ch.  D.  736. 


(3)  3  App.  Cas.  795. 

(4)  3  E.  &  J.  90,  98. 
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PEARSON,J.  applies  only  where  there  is  a  tenant  for  life.    There  is  no  tenant 
1885       for  life  in  the  present  case. 


Coolcson,  in  reply : — 

The  husband  and  wife  together  are  at  the  present  moment 
entitled  to  the  interest  of  the  rent  of  the  settled  land. 

[Peakson,  J. : — Are  they  entitled  for  any  life  ?  If  children 
were  born  the  rents  might  be  applied  by  the  trustees  for  their 
benefit.] 

It  is  sufficient  that  all  the  concurrent  interests  for  the  time 
being  are  before  the  Court.  The  words  "  so  entitled  "  in  sect.  2, 
sub-sect.  6,  mean  "  entitled  for  the  time  being."  There  being  no 
children  now  in  existence,  the  possible  interests  of  children  may 
be  neglected.  Under  sect.  58,  sub-sect.  1  (cl.  vi.),  a  person  who  has 
an  interest  only  until  his  bankruptcy,  or  whose  life  estate  is  liable 
to  be  defeated  by  the  happening  of  some  other  contingency,  has, 
when  his  estate  is  in  possession,  the  powers  of  a  tenant  for  life. 
Holmes  v.  Penney  (1)  was  only  a  decision  that  the  tenant  had  had 
no  interest  which  passed  to  his  assignee.  Here  there  has  been  no 
bankruptcy.  What  can  the  trustees  do  with  the  income  but 
apply  it  from  time  to  time  for  the  benefit  of  the  husband  and 
wife?  There  is  no  provision  for  accumulation  of  the  surplus. 
Chamhers  v.  Smith  (2)  turns  on  the  absolute  power  of  the  trustee 
to  withhold  the  payment  of  either  principal  or  interest  from  the 
legatee.  It  is  enough  that  the  husband  has  a  present  right  to 
receive  the  rents.  So  long  as  there  are  no  children  the  husband 
and  wife  together  have  an  estate  for  the  life  of  the  husband. 
In  re.  Hazle's  Settled  Estates  (3)  was  quite  a  different  case. 


Peakson,  J. : — 

The  question  raised  in  this  ease  is  no  doubt  a  difficult  one* 
depending  as  it  does  upon  the  construction  of  some  sections  of 
the  Settled  Land  Act,  1882,  which,  so  far  as  I  know,  have  never 
been  construed  before,  and  have  to  be  construed  for  the  first  time 
with  reference  to  the  particular  circumstances  of  this  case.  [His 


(1)  3  K.  &  J.  90. 


(3)  29  Oh.  D.  78. 


(2)  3  App.  Cas.  795. 
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Lordship  stated  the  facts,  and  continued  : — ]    The  question  is  PEAKSON,J. 


whether  under  these  circumstances  J.  E.  Atkinson  and  his  wife 
together  constitute  the  tenant  for  life  of  the  property  within 
the  meaning  of  the  Settled  Land  Act,  so  as  to  be  entitled  to 
exercise  the  powers  of  the  tenant  for  life  under  the  Act,  and,  if 
they  please,  to  sell  the  estate.  In  my  view  this  question  depends 
on  the  construction  of  sub-sects.  5  and  6  of  sect.  2  of  the  Act,  and 
I  do  not  think  the  construction  is  aided  by  sect.  51  or  sect.  58* 
Sect.  51  only  relieves  the  settlement  of  any  prohibition  against,  or 
limitation  of,  the  exercise  of  the  powers  conferred  by  that  Act  on  a 
tenant  for  life,  and  I  do  not  think  there  is  anything  in  the  present 
will  which  affects  or  limits  in  any  way  the  exercise  of  those 
powers.  And,  as  to  sub-sect.  1  (cl.  vi.)  of  sect.  58,  in  order  that 
it  may  apply  you  must,  to  begin  with,  find  that  there  is  a  person 
who  is  "  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life."  And,  in  order  that  a  person  may  come  within 
sub-sect.  1  (cl.  ix.)  he  must  be  "  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment  thereof  to  him  during  his 
own  or  any  other  life."  I  do  not  think  either  of  these  clauses  of 
sub-sect.  1  of  sect.  58  applies  to  the  present  case.  Either  the 
case  comes  within  sub-sects.  5  and  6  of  sect.  2,  or  it  is  not  within 
the  Act  at  all. 

The  first  question  is,  what  interest  have  J.  E.  Atkinson  and  his 
wife  independently  of  the  Act  ?  In  my  view  of  the  construction 
.of  the  will  neither  the  husband  nor  the  wife  is  a  tenant  during  the 
..life  of  the  husband  or  for  any  other  period.  The  trust  is  not  to 
pay  the  rents  to  either  of  them,  but  to  pay  and  apply  them  as  the 
trustees  should  think  best  for  the  benefit  of  the  son,  and  of  the 
wife  and  his  child  or  children,  or  for  the  benefit  of  any  one  or 
more  of  such  objects,  and  if  the  son  should  become  bankrupt 
,  the  discretionary  trust  is  wider  still ;  the  trustees  may  then  apply 
the  rents  "for  such  other  purposes  and  in  such  manner  in  all 
respects  as  they  in  their  absolute  discretion  think  fit."  To  my 
mind  it  would  be  absolutely  impossible  for  either  the  husband  or 
the  wife,  or  their  children,  if  they  have  any,  or  for  all  of  them 
-  together  during  the  husband's  life  to  compel  the  trustees  to  pay 
r.the  whole  of  the  income  to  them.  If  the  husband  became  bankrupt 
the  trustees  might  apply  the  income  for  the  benefit  neither  of  the 
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husband  nor  of  the  wife,  nor  of  the  children,  hut  for  any  purpose 
they  pleased.  I  am  at  a  loss  to  see  how  either  the  husband,  or 
the  wife,  or  the  children,  or  all  of  them  together,  is  or  are  a 
tenant  for  life  under  the  provisions  of  the  will.  So  the  case 
stands  independently  of  the  Act. 

The  next  question  is,  whether,  looking  at  the  provisions  of  the 
Act,  they  or  any  of  them  are  or  is  a  tenant  for  life  under  the 
Act?    I  desire  not  to  forget  the  observations  made  by  Earl 
Selborne,  L.C.,  with  regard  to  the  Act  in  In  re  Hazle's  Settled 
Estates  (1) :  "I  do  not  think  it  was  intended  to  enlarge  or  alter 
the  substance  of  any  original  limitation  of  a  particular  estate 
(not  properly  an  estate  for  life)  which  might  be  lawfully  in  force 
when  the  statute  came  into  operation,  and  as  to  which  the  author 
of  the  settlement  had  neither  contemplated  nor  in  any  manner 
provided  against  any  such  acts  as  those  in  question,  nor  indeed 
could  rationally  have  done  so,  as  the  law  stood  when  the  settle- 
ment was  made."    I  think,  therefore,  that  though  the  Court  is 
bound  to  give  the  Act  a  liberal  interpretation  to  effect  the  pur- 
poses of  the  Act,  it  is  not  bound  so  to  interpret  it  as  to  destroy 
the  provisions  of  a  settlement  lawfully  made  before  the  Act  came 
into  operation.    Now  sub-sect.  5  of  sect.  2  says  that  "  the  person 
who  is  for  the  time  being,  under  a  settlement,  beneficially  entitled 
to  possession  of  settled  land,  for  his  life,  is  for  purposes  of  this 
Act  the  tenant  for  life  of  that  land,  and  the  tenant  for  life  under 
that  settlement."    I  take  it  that  the  words  "  entitled  to  posses- 
sion "  in  that  sub-section  mean  entitled  in  possession  as  contradis- 
tinguished from  reversion,  and  that  it  is  immaterial  whether  there 
are  or  are  not  any  surplus  rents  which  the  person  entitled  can  in 
fact  receive.    If  he  is  entitled  for  his  life  to  the  potentiality  of 
receiving  the  rents  he  is  the  tenant  for  life  within  sub-sect.  5.  Is 
there  then  in  the  present  case  any  person  now  in  existence  who 
can  be  called  the  tenant  for  life  within  the  meaning  of  sub-sect.  5  ? 
It  is  said  that  the  husband  and  the  wife  are  tenants  for  life.  On 
the  most  favourable  construction  of  the  words  they  are  only  the 
persons  now  m  esse  who  are  entitled  to  the  rents,  but  I  am  at  a 
loss  to  see  how  they  are  entitled  to  them  for  life,  either  for  their 
own  lives  respectively  or  for  the  life  of  the  husband.    At  the 
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most  they  are  entitled  only  until  children  of  the  marriage  come  PEAESON,J. 
into  existence,  in  which  case  they  would  be  no  longer  entitled  to  1885 
the  rents.  It  might  be  that  the  whole  of  the  rents  would  then  be 
applied  by  the  trustees  for  the  benefit  of  the  children.  Then  it  is 
said  that  sub-sect.  6  of  sect.  2  applies,  and  that  it  has  the  effect 
of  constituting  the  husband  and  wife  together  "  the  tenant  for 
life  for  the  purposes  of  the  Act."  I  read  the  words  "  so  entitled  " 
in  sub-sect.  6  as  meaning  "  entitled  for  life."  I  do  not  think 
that  either  the  husband  or  the  wife  in  the  present  case  is  "  entitled 
for  life,"  and  therefore  I  think  they  cannot  together  make  up  "  the 
tenant  for  life  for  the  purposes  of  the  Act."  I  cannot  disregard 
the  possible  interests  of  children  of  the  marriage,  and  if  I  could 
that  would  be  of  no  avail  if  the  husband  and  wife  are  not  tenants 
for  life.  In  my  opinion  the  Plaintiffs  are  not  entitled  to  exercise 
the  powers  conferred  on  a  tenant  for  life  by  the  Act.  I  think  I 
should  not  be  carrying  out  the  policy  of  the  Act,  if  I  were  to  hold 
that  there  is  a  compound  tenancy  for  life  which  might  be  used  to 
defeat  the  lawful  object  of  the  settlement.  I  must,  therefore, 
dismiss  the  summons. 


Goohson  asked  for  the  costs  out  of  the  estate. 
Karslake  opposed. 

Peakson,  J.,  gave  the  costs  out  of  the  rents.  The  costs  of  the 
Plaintiffs  as  between  party  and  party ;  the  costs  of  the  trustees 
as  between  solicitor  and  client. 


Solicitors  for  Plaintiffs :  Smiles,  Binyon,  &  OUard,  agents  for 
Welchman  &  Carrick,  Wisbech. 
Solicitors  for  Trustees :  Crowdy,  Son,  &  Tarry. 

W.  L.  C. 
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pearson,j.  SYER  v.  GLADSTONE. 


1885 
July  9. 


[1872    S.  269.] 
Will — Mortgage —  Onerous  Property — Devise  of. 

A  testator  devised  and  bequeathed  a  freehold  house  and  the  furniture 
and  effects  therein  on  trust  for  A.  and  B.  for  life.  The  house  was  subject 
to  a  mortgage  for  more  than  its  value  : — 

Held,  that  A.  and  B.  were  entitled  to  the  use  of  the  furniture  without 
keeping  down  the  interest  on  the  mortgage. 

This  was  a  suit  for  the  administration  of  the  estate  of  Charles 
Bell,  deceased.  He  made  a  will  dated  September,  1867,  by  which 
he  gave,  devised,  and  bequeathed  his  messuage  or  dwelling-house, 
known  by  the  name  of  Terrace  House,  Richmond,  and  all  his 
household  goods  and  furniture,  plate,  linen,  china,  articles  of 
ornament  and  vertu  (not  being  ornaments  of  the  person  or  articles 
of  jewelry),  books,  prints,  and  other  household  effects,  which  at 
the  time  of  his  decease  should  be  in,  upon,  or  about  the  same, 
to  Robert  Gladstone  and  Henry  Parkinson  Sharp  (the  Defendants 
to  the  suit),  whom  he  appointed  two  of  his  executors,  to  permit 
his  sisters,  Mary  Bell  and  Maria  Bell  (now  Madame  de  Valdrome), 
during  their  joint  lives,  and  the  survivor  of  them  during  her  life, 
to  have  the  use  and  occupation  of  the  said  messuage  or  dwelling- 
house  and  premises,  and  the  said  furniture  and  other  effects 
therein,  or  if  the  same  should  be  let  under  the  provisions  there- 
inafter contained,  to  receive  the  rents  and  profits  thereof,  they 
and  she  keeping  the  same  in  an  efficient  state  of  substantial  and 
decorative  repair  to  the  satisfaction  of  his  trustees,  and  keeping 
the  same  messuage,  furniture,  and  effects  insured  against  loss  or 
damage  by  fire,  and  after  the  decease  of  the  survivor,  the  testator 
directed  that  the  said  house  and  furniture  and  effects  should 
form  part  of  his  residuary  estate.  The  testator  also  bequeathed 
an  annuity  to  his  sisters  Mary  Bell  and  Madame  de  Valdrome. 
The  testator  devised  and  bequeathed  his  residuary  estate  to  the 
Defendants,  whom  he  appointed  two  of  his  executors,  on  trust, 
subject  to  the  payment  of  certain  annuities,  to  accumulate  the 
income  during  the  lives  of  his  sisters,  Mary  Bell  and  Madame  de 
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Valdrome,  and  until  the  youngest  for  the  time  being  of  the  five  PEAKSON,J. 
•children   of  Caroline  Syer  (the  Plaintiffs  in  the  suit)  should  1885 
attain  twenty-one,  and  stand  possessed  of  his  residuary  estate,  sYee 
and  the  accumulations  thereof  on  trust  for  such  of  the  Plaintiffs  qlaiJt0NE, 

as  being  a  male  or  males  should  attain  the  age  of  twenty-one  years,   

or  being  a  female  or  females  should  attain  that  age  or  marry,  and 
the  issue  of  the  Plaintiffs  if  they  should  be  dead. 

The  testator,  by  an  indenture  of  mortgage  dated  the  10th  of 
January,  1867,  conveyed  the  Terrace  House  to  his  sisters  Mary 
Bell  and  Maria  Bell  to  secure  a  sum  of  £10,000  advanced  to  him 
'  by  them,  and  interest. 

The  testator  died  in  February,  1869.  His  will  was  proved  by 
the  Defendants  alone.  They  paid  off  the  mortgage  debt  of 
£10,000,  and  the  Terrace  House  was  reconveyed  to  them.  Miss  Bell 
and  Madame  de  Valdrome  were  then  in  possession  of  the  Terrace 
House,  they  continued  in  possession  till  the  29th  of  September, 
1880,  when  it  was  sold  under  the  order  of  the  Court  in  this  suit 
for  the  sum  of  £9500.  The  furniture  was  also  bought  by  the 
purchaser  of  the  house,  and  Miss  Bell  and  Madame  de  Valdrome 
were  paid  the  income  arising  from  the  purchase-money  of  the 
furniture. 

The  suit  now  came  on  on  further  consideration  and  adjourned 
summons.  A  question  raised  on  summons  was  whether  the 
'  devisees  of  Terrace  House  for  life  were  bound  to  make  up  to  the 
testator's  estate  the  excess  of  the  interest  of  the  mortgage  debt 
over  the  rent  of  the  house.  The  question  was  raised  on  summons 
taken  out  by  the  Plaintiffs  in  the  suit  for  an  order  that  Mary  Bell, 
spinster,  and  Maria  de  Valdrome,  widow,  should  pay  into  Court 
the  sum  of  £698  15s.,  being  the  amount  due  from  them  in  lieu  of 
interest  on  the  mortgage  existing  at  the  testator's  death  upon 
Terrace  House,  Richmond,  from  the  1st  of  January,  1880,  to  the 
1st  of  July,  1882,  less  £277  18s.  4<i.,  the  amount  in  Court  repre- 
senting the  income  of  the  purchase-money  of  Terrace  House. 

Everitt,  Q.C.,  and  Benshaw,  for  the  Plaintiffs  in  the  suit : — 

Where  a  person  is  given,  by  one  clause  in  a  will,  beneficial 
property  and  property  subject  to  a  burden,  he  cannot  take  the 
beneficial  property  without  also  taking  the  burden :  Guthrie  v. 
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PEARSON,J.  Walrond  (1).    Under  that  rule  Miss  Bell  and  Madame  de  Val- 
1885       drome  must  keep  down  the  interest  on  the  mortgage  debt  during 
their  lives. 

V. 

Gladstone.      Cozens-Hardy,  Q.C.,  and  Buckley,  for  Miss  Bell  and  Madame 
de  Valdrome. 

Higgins,  Q.C.,  and  Mulligan,  for  the  Defendants. 
Peakson,  J. : — 

There  seems  to  me  to  be  an  absolute  difference  between  the  two 
things, — a  devise  of  real  property  subject  to  a  mortgage  coupled 
with  other  property,  and  a  gift  in  the  same  clause  of  several  lease- 
holds, some  of  which  are  onerous  and  some  profitable.  If  a  man 
wishes  to  accept  the  leaseholds  he  must  make  himself  liable  to 
all  the  burdens  of  the  leases.  Under  a  gift  of  mortgaged  property 
the  devisee  never  became  liable  for  the  mortgage  debt,  and  under 
the  old  law  he  would  not  only  not  have  been  not  liable,  but 
would  have  been  entitled  to  have  the  mortgage  debt  paid  out  of 
the  testator's  estate.  All  that  Locke  King's  Act  does  is,  not  to  make 
him  incur  a  personal  liability,  but  to  say  that  he  shall  not  be 
able  to  call  upon  the  testator's  representatives  to  pay  off  the  debt. 
If  the  interest  were  not  kept  down,  the  mortgagee  would  be 
entitled,  if  he  pleased,  to  enforce  his  remedy  by  sale  or  fore- 
closure, and  if  the  mortgaged  property  were  insufficient,  the  mort- 
gagee could  not  proceed  against  the  devisee,  but  only  against 
the  estate  of  the  testator.  Under  these  circumstances  I  am  of 
opinion  that  this  does  not  come  within  the  rule  applying  to  a 
gift  in  the  same  sentence  of  onerous  and  beneficial  property. 

Solicitors :  T ait  am  ;  Wordsworth,  Blake  &  Co. ;  Batten,  Proffitt, 
&  Scott. 

(1)  22  Ch.  D.  573. 

D.  P. 
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In  re  WAIT. 
WORKMAN  v.  PETGKAVE. 


PEARSON,J. 
1885 


[1883    W.  966.] 


July  14, 15. 


Power — Exercise — Special  Power — Exercise  by  Will — Intention. 

If  a  testator  manifests  an  intention  to  exercise  "by  his  will  a  special 
power  of  appointment,  by  reason  of  his  making  some  gifts  of  property 
which  he  describes  as  "  my  "  property,  but  the  words  of  which  gifts  cannot 
be  satisfied  unless  they  pass  property  subject  to  the  power,  the  Court  will 
assume  that  he  intended  also  to  exercise  the  power  in  the  case  of  other 
gifts  in  the  will  which  are  capable  of  passing  other  property  subject  to  the 
power,  although  the  words  of  gift  can  be  satisfied  by  means  of  property 
belonging  to  the  testator  himself. 

A  testator  had  under  a  settlement  a  special  power  to  appoint  by  will  two 
estates  at  B.  and  at  S.  respectively,  and  also  some  shares  in  the  B.  Colliery. 
By  his  will  he  made  gifts  of  "  my  estate  at  B.  "  and  of  my  estate  at  S." 
and  he  made  another  gift  of  "  all  my  share  and  interest  in  the  B.,  H.,  and 
W*  Colliery  Companies."  He  had  no  property  of  his  own  at  either  B.  or  &, 
but  he  had  some  shares  of  his  own  in  the  B.  Colliery : — 

Held,  that  the  will  operated  as  an  exercise  of  the  power,  not  only  as 
regarded  the  estates  at  B.  and  S.,  but  also  as  regarded  the  settled  shares 
in  the  B.  Colliery. 

This  action  was  brought  for  the  administration  of  the  estate  of 
D.  C.  Wait,  who  died  on  the  5th  of  December,  1881. 

By  a  deed  dated  the  15th  of  January,  1845,  D.  G.  Wait  granted 
and  assigned  to  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  all  that  quarter  part  or  share  in  the  Braysdown  Coal 
Works,  devised  and  appointed  to  him  by  the  will  of  Ann  Purnell 
Wait,  and  also  all  that  mansion-house  and  estate,  farm  and  lands, 
called  respectively  Belluton  and  Sideham,  situate  respectively  in 
the  parishes  of  Stanton-Drew  and  Pensford,  in  the  county  of 
Somerset,  to  hold  the  said  premises  unto  the  trustees,  their  heirs, 
executors,  administrators,  and  assigns  respectively,  to  the  use  or 
in  trust  for  the  testator  during  his  life,  without  impeachment  of 
waste,  and  after  his  death  to  the  use  of  or  in  trust  for  such  one  or 
more  of  the  children  or  grandchildren  of  the  testator  as  he  should 
by  deed  or  will  appoint,  and,  in  default  of  such  appointment,  then 
to  the  use  of  or  in  trust  for  all  the  children  and  grandchildren  of 
the  testator  as  therein  mentioned,  and,  in  case  there  should  be 
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PEARSON,J.  but  one  such  child  or  grandchild,  then  to  the  use  of  or  in  trust 
1885      for  such  one  child  or  grandchild ;  but,  in  case  there  should  be 
jn  re      no  such  child  or  grandchild,  then  to  certain  other  uses  therein 
Wait.  mentioned. 
Workman        p  a  made  hig  win  dated  the  24th  of  March>  1879>  and 

Petgeave.   thereby  gave  and  devised  unto  and  to  the  use  of  his  son  W.  S. 

Wait,  his  heirs  and  assigns,  "  all  my  freehold  estate  at  Belluton, 
in  the  parish  of  Stanton-Drew,'  subject  to  the  payment  thereout 
of  £200  to  each  of  the  testator's  sons  J".  B.  Wait  and  B.  E.  L. 
Wait.  And  the  testator  gave  and  devised  unto  and  to  the  use  of 
his  son  J.  P.  Wait,  his  heirs  and  assigns,  "  all  my  estate  known  as 
Sideham,  in  the  parish  of  Stanton-Drew"  And,  after  making  some 
other  specific  devises  of  property  described  as  recently  purchased, 
the  testator  gave  and  bequeathed  "  all  my  share  and  interest  in 
the  Braysdown,  Huish,  and  Writhlington  Colliery  Companies  unto 
and  equally  between  my  three  daughters,  Hester  Braund,  Ann 
Burnett  Hoofer,  and  Briscilla  Burnett  Workman,  as  tenants  in 
common,  share  and  share  alike."  The  will  contained  no  reference 
to  the  power  of  appointment  given  to  the  testator  by  the  settle- 
ment. By  a  codicil  the  testator,  after  stating  that  his  daughter 
Hester  Braund  had  died  leaving  three  children  her  surviving, 
revoked  all  bequests  and  devises  made  to  her,  and  he  gave  and 
bequeathed  "  one  third  part  or  share  of  all  my  shares  and  interest 
in  the  Braysdown,  Huish,  and  Writhlington  Collieries  "  unto  and 
equally  between  the  said  three  children  of  his  late  daughter  Hester 
Braund. 

At  the  date  of  his  will  and  at  the  time  of  his  death  the  testator 
had  no  property  of  his  own  answering  to  the  description  of  Bellu- 
ton  and  Sideham,  and  there  was  nothing  upon  which  the  gifts  of 
those  properties  could  operate,  unless  they  operated  as  an  exercise 
of  the  power  of  appointment  given  by  the  settlement.  The 
testator  had,  however,  a  one-forty-eighth  share  in  the  Braysdown 
Colliery  Company  which  was  his  own  absolute  property.  He  had 
also  some  shares  in  the  Huish  and  Writhlington  Colliery  Companies 
which  belonged  to  him  absolutely. 

In  addition  to  the  claim  for  administration  of  the  estate,  the 
Plaintiff,  Mrs.  Briscilla  Burnett  Workman,  claimed,  if  and  so  far 
as  might  be  necessary  or  expedient,  to  have  the  trusts  of  the 
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settlement  carried  into  execution  under  the  direction  of  thePEARSON,J. 
Court. 

This  was  the  further  consideration  of  the  action,  and  one  of  the 
questions  was  whether  the  will  operated  as  an  exercise  of  the 
power  of  appointment  as  regarded  the  one-fourth  share  in  the 
Braysdown  Colliery  which  was  included  in  the  settlement.  It 
was  admitted  that  the  will  did  operate  as  an  exercise  of  the  power 
as  regarded  the  Belluton  and  Sideham  properties. 

Cozens-Hardy,  Q.C.,  and  E.  Ford,  for  the  Plaintiff: — 

The  power  of  appointment  has  been  exercised  by  the  will  as 
regards  the  settled  share  in  the  Braysdown  Colliery,  no  less  than 
as  regards  the  Belluton  and  Sideham  properties.  The  fair  infer- 
ence is  ,that  the  testator  intended  to  dispose  of  all  the  shares  in 
that  colliery  of  which  he  had  power  to  dispose  by  will. 

Everitt,  Q.C.,  for  one  of  the  persons  entitled  in  default  of 
appointment : — 

I  do  not  dispute  that  the  Belluton  and  Sideham  properties 
pass  by  the  will,  there  being  no  other  properties  but  those  com- 
prised in  the  settlement  which  could  satisfy  the  words  of  the 
will.  But  that  is  not  the  case  with  the  shares  in  the  colliery,  as 
the  testator  had  shares  of  his  own  which  will  satisfy  the  words  of 
gift.  The  Court  is  not  compelled  to  hold  in  that  case  that  there 
was  an  intention  to  exercise  the  power.  It  is  not  a  question  of 
general  intention  ;  an  intention  must  be  shewn  as  to  each  particu- 
lar property.  There  is  no  such  irresistible  inference  of  intention 
in  the  case  of  the  colliery  shares  as  there  is  in  the  case  of  the 
other  properties.  There  must  be  found  on  the  face  of  the  will 
itself  an  intention  to  give  property  which  is  not  the  testator's 
own.  The  principle  of  the  cases  on  election  applies.  The  use  of 
the  word  "  my  "  is  not  sufficient ;  the  inference  that  the  testator 
meant  to  dispose  of  property  which  was  not  his  own  absolute 
property  arises  only  where  there  is  no  other  property  which  can 
answer  the  description.  The  rule  as  to  the  exercise  by  will  of 
special  powers  is  the  same  as  the  rule  before  the  Wills  Act  as 
to  the  exercise  of  all  powers ;  the  law  has  been  altered  only  as  to 
general  powers :  Maddison  v.  Chapman  (1) ;  Boohe  v.  BooJce  (2). 

(1)  1  J.  &  H.  470.     •  (2)  2  Dr.  &  Sm.  38,  46. 
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Trustram,  for  other  persons  entitled  in  default  of  appoint- 
ment ; — 

The  gift  of  the  shares  in  the  Braysdown  Colliery  is  combined 
with  a  gift  of  shares  in  other  collieries  to  which  the  power  of 
appointment  did  not  extend.  With  regard  to  those  shares  the 
word  "  my  "  must  necessarily  be  restricted  to  the  testator's  own 
absolute  property,  and  the  Court  cannot  give  different  meanings 
to  the  word  "  my  "  in  the  same  gift. 

The  true  inference  from  the  use  of  the  word  "  my  "  is  that  the 
testator  did  not  intend  to  exercise  the  power  :  Jones  v.  Curry  (1) ; 
Webb  v.  Honnor^(2)  ;  Lovell  v.  Knight  (3) ;  JEvans  v.  Evans  (4) ; 
Noel  v.  Noel  (5). 

W.  W.  KarslaJce,  Q.C.,  and  G.  Miller,  for  the  executors. 

Foo'ks,  Q.C.,  and  W.  Foohs,  for  the  trustees  of  the  settlement. 

Daw  ;  and  Clifford  ;  for  other  parties. 

Cozens-Hardy,  in  reply : — 

Webb  v.  Honnor  is  distinguishable.  In  the  present  case  the 
will  must  operate  on  some  property  which  was  not  the  testator's 
own,  but  which  he  could  only  dispose  of  by  means  of  the  power. 
Moreover,  the  persons  to  whom  benefits  are  given  are  all  objects 
of  the  power.  That  is  a  circumstance  of  some  weight.  The  gift 
of  shares  in  different  collieries  may  well  operate  as  an  appoint- 
ment, so  far  as  regards  the  shares  which  were  subject  to  the  power, 
and  as  a  bequest  of  such  of  the  shares  as  belonged  to  the  testator 
himself.  The  whole  tenor  of  the  will  shews  an  intention  to  exercise 
the  power  as  regarded  the  Braysdown  Colliery  shares. 


Pearson,  J.  (after  stating  the  provisions  of  the  settlement  and 
the  will),  continued : — 

It  is  admitted  that  the  testator  had  no  property  at  Belluton 
other  than  that  over  which  he  had  the  power  of  appointment,  and 
that,  therefore,  unless  he  is  to  be  taken  to  have  exercised  the 


(1)  1  Sw.  66.  (3)  3  Sim.  275,  280. 

(2)  1  Jac.  &  W.  352.  (4)  23  Beav.  1. 

(5)  4  Drew.  624. 
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power  (although  he  has  made  no  reference  to  it  in  any  part  of  his  PEARSON,J. 
will),  the  devise  of  his  estate  at  Belluton  must  fail.  It  is  plain,  1885 
according  to  the  settled  rule  of  this  Court,  that  under  these 
•  circumstances  the  testator  must  be  taken  to  have  exercised  the 
power  of  appointment  as  regards  the  Belluton  estate.  I  must, 
therefore,  read  this  gift  as  indicating,  as  plainly  as  anything  can 
indicate,  that,  at  the  time  when  he  made  his  will,  he  intended  to 
exercise  the  power  of  appointment  given  to  him  by  the  settle- 
ment. The  same  observation  applies  to  the  devise  of  the  Sideham 
estate.  Stopping  there  for  one  moment,  I  am  obliged  to  come  to 
the  conclusion  that,  at  the  time  when  the  testator  made  his  will, 
he  did  intend  to  exercise  the  power,  and  that  he  has  well  exercised 
it  as  regards  two  of  the  properties  subject  to  it.  The  third  pro- 
perty subject  to  the  power  was  the  quarter  share  in  the  Braysdown 
Colliery.  Between  the  gift  of  the  Sideham  property,  and  that  of 
the  Braysdown  Colliery  shares,  he  devised  some  property  which  he 
states  he  had  recently  purchased.  Then  he  makes  a  gift  in  these 
terms,  "  I  give  and  bequeath  all,  my  shares  and  interest  in  the 
Braysdown,  Ruish,  and  Writhlington  Colliery  Companies  unto  and 
equally  between  my  three  daughters  "  (naming  them)  "  as  tenants 
in  common,  share  and  share  alike."  The  question,  is  whether 
under  that  gift  the  settled  quarter  share  in  the  Braysdown  Colliery 
passed,  or  only  those  shares  which  belonged  to  the  testator  abso- 
lutely ?  It  is  said  that  the  only  reason  why  the  Belluton  and 
Sideham  properties  passed  by  the  will  is,  that  there  was  no  other 
property  of  the  testator  to  satisfy  the  gifts  contained  in  the 
will.  Had  there  been  other  property  to  satisfy  those  devises,  then, 
as  there  is  no  reference  whatever  in  the  will  to  the  power  of 
appointment,  and  the  property  is  described  as  belonging  to  the 
testator,  only  such  property  as  belonged  to  him  absolutely  would 
have  passed.  But,  inasmuch  as  there  was  no  other  property  to 
satisfy  those  devises,  and  it  is  admitted  that  therefore  the  Belluton 
and  Sideham  properties  did  pass,  it  follows,  as  a  matter  of  course, 
that  the  testator  must  be  considered  as  having  intended  to  exercise 
the  power  of  appointment.  Therefore,  in  construing  the  gift  of 
the  shares  in  the  Braysdown  Colliery,  I  am  dealing  with  a  will  by 
which  the  testator  was  intending  to  exercise  the  power  of  appoint- 
ment given  to  him  by  the  settlement,  and  by  which,  as  regards 
two  of  the  properties  subject  to  the  power,  he  has  beyond  all 
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EEAESON,J.  dispute  exercised  it.  When,  therefore,  I  come  to  the  third  property, 
1885  which  is  given  in  precisely  the  same  terms  as  the  two  properties 
lnre  which  are  admitted  to  have  passed  under  the  will,  how  can  I 
possibly  say  that  the  testator  did  not  intend  to  exercise  the  power 
with  regard  to  that  property  also,  and  to  appoint  those  shares 
which  he  had  the  power  to  appoint  ?  If  any  authority  had  been 
produced  shewing  that,  when  a  power  has  been  twice  exercised  in 
a  will,  I  must,  in  the  case  of  a  third  gift,  read  the  will  just  as  I 
should  if  that  were  the  only  gift  in  it,  and  I  had  to  determine 
whether  the  power  had  been  exercised,  I  might  have  felt  myself 
bound  to  follow  that  authority.  But,  in  the  absence  of  any  such 
authority,  I  think  that,  when  you  find  the  testator,  intended  to 
exercise  the  power,  and  did  exercise  it  with  regard  to  two  pro- 
perties subject  to  it,  you  ought  in  the  case  of  a  third  gift,  which 
may  also  comprise  property  subject  to  the  power,  to  consider  that 
the  testator  intended  to  exercise  the  power,  and  that  he  has 
exercised  it. 

Under  these  circumstances,  I  rnust  hold  that,  under  the  gift  of 
all  the  testator's  share  and  interest  in  the  Braysdown  Colliery,  the 
quarter  share  comprised  in  the  settlement  passed,  as  well  as  the 
shares  to  which  the  testator  was  absolutely  entitled. 

I  cannot  part  with  the  case  without  expressing  an  opinion 
which  I  have  entertained  for  a  great  many  years  (and  which  the 
experience  of  the  last  three  weeks  in  this  Court  has  most  strongly 
confirmed)  that  I  regret  exceedingly  that,  not  only  ordinary  lay- 
men, but,  as  it  seems  to  me,  professional  men,  do  not  understand 
the  great  difficulty  there  is  in  drawing  wills,  and  do  not  bestow  a 
little  more  care  and  pains  in  endeavouring  to  draw  them  in 
such  a  way  as  that  the  numerous  questions  which  often  arise  on 
them  should  be  avoided.  I  regret  to  say  that  these  questions 
often  throw  a  great  deal  of  expense  on  parties  interested  under 
the  wills,  and  are  the  cause  of  great  heartburnings  and  most  bitter 
animosities. 

Cozens-E'ardy : — The  gentleman  who  drew  this  will  was  a  new 
solicitor,  and  he  was  not  informed  of  the  existence  of  the  settle- 
ment. 


Peakson,  J. : — He  ought  to  have  been  informed. 
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Cozens-Rardy : — Still  he  was  not  to  blame. 

Pearson,  J. : — I  do  not  know  who  was  to  blame  in  this  instance, 
but  I  only  say  that  greater  care  ought  to  be  taken  in  drawing 
wills.  Very  often  a  will  is  most  carefully  drawn,  so  far  as  the 
phraseology  goes,  but  either  the  person  who  draws  it  is  improperly 
instructed,  or  in  some  other  way  a  mistake  is  made  which  creates 
difficulty  and  worse  than  difficulty.  During  the  last  three  weeks 
I  have  disposed  of  not  less  than  thirty  will  cases  in  which  questions 
have  arisen  through  some  mistake. 

Solicitors :  Mead  &  Daiibeny,  agents  for  Fox  &.  Whittuek,  Bris- 
tol ;  J.  E.  Fox  &  Co.,  agents  for  E.  C  Petgrave,  Bath  ;  Merediths, 
Boberts,  &  Mills  ;  Coode,  Kingdon,  &  Cotton. 

W.  L.  C. 


PEARSON,J. 
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BOBEBTSON  v.  BICHABDSON.  pearson.j. 

[1884    R.  800.] 

Life  Estate — Forfeiture  Clause—Bankruptcy — Discharge  of  Bankrupt — ■      JulyJ^  16. 
Reassignment  of  Estate. 

Under  the  trusts  of  a  marriage  settlement  a  life  interest  in  property 
"brought  into  settlement  by  the  wife  was  given,  after  her  death,  to  the 
husband,  but  the  trust  in  his  favour  was  to  cease  in  the  event  of  his  bank- 
ruptcy or  liquidation  and  there  was  a  gift  over  on  that  event.  In  August, 
1881,  he  filed  a  liquidation  petition  under  which,  in  October,  1881,  a  trustee 
of  his  property  was  appointed.  In  January,  1883,  he  obtained  a  discharge. 
In  April,  1884,  the  wife  died.  In  March,  1885,  the  trustee  assigned  for 
-value  to  the  debtor  all  the  property  belonging  to  him  at  the  commencement 
,of  the  liquidation  and  devolving  on  him  subsequently,  up  to  the  date  of  the 
discharge,  other  than  that  which  had  been  already  received  by  the  trustee. 
The  liquidation  was  never  formally  closed,  but  the  trustee  had  never  made 
any  claim  to  the  income  of  the  settled  fund : — 

Held,  that,  inasmuch  as,  before  the  re-assignment  by  the  trustee  to  the 
debtor,  income  had  become  due  to  him,  which,  but  for  the  forfeiture  clause, 
the  trustee  might  have  received,  the  forfeiture  had  taken  effect. 

White  v.  Chitty  (1),  Lloyd  v.  Lloyd  (2),  and  Ancona  v.  Waddell  (3) 
distinguished. 


T 


HIS  action  was  brought  for  the  execution  under  the  direction 
of  the  Court  of  the  trusts  of  two  indentures  of  the  14th  of  August, 

(1)  Law  Eep.  1  Eq.  372.  (2)  Law  Kep.  2  Eq.  722. 

(3)  10  Ch.  D.  157. 
Yol.  XXX.  2  U  1 
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PEARSON,J.  1879,  and  the  29th  of  September,  1879,  respectively,  the  latter 
1885       deed  being  a  settlement  made,  after  the  marriage  of  W.  W. 
Robertson  Bobertson  with  Mary  Jessie  his  wife,  in  pursuance  of  articles 
Richardson  en^ere(^  in^°  before  the  marriage.    By  virtue  of  these  two  deeds 

  W.  W.  Bobertson  was,  after  the  death  of  his  wife,  entitled  to  the 

income  of  certain  property  (part  of  which  had  been  brought  into 
settlement  by  her)  during  his  life  :  "  Provided  always,  that  if  the 
said  W.  W.  Bobertson  shall  charge,  assign,  or  otherwise  dispose  of 
the  said  income,  or  any  part  thereof,  or  purport  so  to  do,  or  shall 
become  bankrupt,  or  present  a  petition,  or  call  a  meeting,  or  do 
any  other  definite  legal  act  for  the  liquidation  of  his  affairs  by 
arrangement  with  his  creditors,  or  execute  any  deed  of  arrange- 
ment or  composition  for  the  benefit  of  his  creditors,  or  do  or 
suffer  anything  whereby  the  said  income,  or  any  part  thereof, 
would,  if  payable  to  him  absolutely,  become  vested  in  any  other 
person,  then  and  in  such  case  the  trust  hereinbefore  declared  in 
favour  of  the  said  W.  W.  Bobertson  shall  cease,  so  far  as  regards 
the  income  of  the  property  formerly  belonging  to  the  said  Mary 
Jessie  Bobertson,  or  of  the  investments  representing  the  same,  and, 
during  the  remainder  of  his  life,  the  said  trustees  may,  at  their 
discretion,  apply  the  whole  or  any  part  of  the  said  income  arising 
from  the  property  formerly  belonging  to  the  said  Mary  Jessie 
Bobertson,  which  would,  but  for  this  provision,  have  been  payable 
to  the  said  W.  W.  Bobertson  or  his  assigns  during  his  life,  for  the 
support  and  benefit  of  the  said  W.  W.  Bobertson  and  the  said 
W.  A.  B.  Bobertson  and  Constance  Bachel  Bobertson"  (infant 
children  of  Mrs.  Bobertson),  "  or  any  one  or  more  of  them,  as  the 
said  trustees  shall  think  fit,  and  shall  pay  and  apply  the  surplus 
(if  any)  of  the  said  income  arising  from  the  property  formerly 
belonging  to  the  said  Mary  Jessie  Bobertson,  which  would,  but  for 
this  proviso,  have  been  payable  to  the  said  W.  W.  Bobertson  or 
his  assigns  during  his  life,  to  the  person  or  persons,  or  in  manner, 
to  whom,  or  in  which,  the  said  income  would  be  payable  or  appli- 
cable under  these  presents  if  the  said  W.  W.  Bobertson  were 
dead."    And,  after  the  death  of  the  wife,  and  subject  to  the 
respective  determinable  and  absolute  life  interests  of  the  husband, 
the  trustees  were  to  stand  possessed  of  the  property  formerly 
belonging  to  the  wife,  and  part  of  the  property  formerly  belonging 
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to  the  husband,  in  trust  for  the  said  two  infant  children  of  the  PEAKSON,J 
wife  as  therein  mentioned ;  and  also,  after  the  deaths  of  the  wife  1885 
and  the  husband,  the  trustees  were  to  stand  possessed  of  the  Robertson 
remainder  of  the  property  formerly  belonging  to  the  husband  in  ricil^dson 
trust  for  three  children  of  his  by  a  former  marriage  as  therein  - — 
mentioned. 

On  the  4th  of  August,  1881,  W.  W.  Robertson  filed  a  liquida- 
tion petition  under  the  Bankruptcy  Act,  1869,  under  which  his 
creditors  resolved  on  a  liquidation  of  his  affairs  by  arrangement, 
and  a  trustee  of  his  property  was  appointed  on  the  8th  of  October, 
1881.  On  the  18th  of  December,  1882,  his  creditors  granted 
him  his  discharge,  in  consideration  of  the  payment  of  the  sum  of 
£400  (which  was  contributed  by  the  debtor's  friends)  to  the 
trustee.  The  £400  was  paid  to  the  trustee,  and  on  the  1st  of 
January,  1883,  the  discharge  of  the  debtor  was  duly  certified. 
On  the  1st  of  April,  1884,  Mrs.  Robertson  died.  This  action  was 
then  commenced  by  her  two  infant  children,  by  a  next  friend, 
against  the  trustees  of  the  deeds,  and  on  the  28th  of  May,  1884, 
judgment  was  pronounced  for  the  execution  of  the  trusts  of  the 
two  deeds,  and  certain  inquiries  and  accounts  were  directed  to 
be  made  and  taken.  On  the  9th  of  July,  1884,  an  order  was 
made  in  the  action,  giving  the  Defendants  liberty  to  pay  to 
W.  W.  Robertson  the  sum  of  £10  a  week,  so  long  as  (inter  alia) 
he  properly  maintained  the  Plaintiffs  during  their  respective 
minorities,  or  until  further  order,  and  also  giving  the  Defendants 
liberty  to  apply  the  sum  of  £99  per  annum  for  clothes,  &c,  for 
the  Plaintiff  W.  A.  B.  Robertson  during  his  minority,  or  until 
further  order,  and  to  apply  the  sum  of  £60  per  annum  for  clothes, 
&c,  for  the  Plaintiff  Constance  Rachel  Robertson  during  her 
minority,  or  until  further  order.  The  trustee  in  the  liquidation 
of  W.  W.  Robertson  never  made  any  claim  to  the  income  given  to 
him  by  the  settlement  of  the  property  formerly  belonging  to  the 
wife.  On  the  17th  of  March,  1885,  the  trustee  in  the  liqui- 
dation, in  consideration  of  £175  paid  to  him  by  the  debtor, 
granted  and  conveyed  to  the  debtor  all  and  singular  the  real  and 
personal  estate  whatsoever  and  wheresoever,  and  whether  in  pos- 
session, reversion,  remainder,  or  expectancy,  and  whether  vested 
or  contingent,  of  or  to  which  the  debtor  was  at  the  commence- 
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PEARSON,J.  ment  of  the  liquidation  proceedings,  or  subsequently  up  to  the 
1885  date  of  his  discharge,  seised,  possessed,  or  entitled  (other  than 
Eobertson  such  estate  as  had  already  been  received  by  the  trustee)  to  hold 
Richardson  ^e  same  un*o  and  to  the  use  of  the  debtor  in  as  full  and  ample 
- —  a  manner,  to  all  intents  and  purposes  whatsoever,  as  if  the  liqui- 
dation proceedings  had  not  been  instituted.  On  the  28th  of 
March,  1885,  an  order  was  made  in  the  action,  without  prejudice 
to  any  question,  giving  the  Defendants  liberty  to  continue  the 
payment  to  W.  W.  Robertson,  pursuant  to  the  leave  given  by 
the  order  of  the  9th  of  July,  1884,  he  undertaking  to  apply  all 
moneys  so  paid  in  (inter  alia)  properly  maintaining  the  Plaintiffs, 
and  also  undertaking  that,  in  the  event  of  his  being  held  not  to 
have  forfeited  his  life  interest  under  the  settlement,  he  would 
give  credit  for  all  moneys  already  paid  and  thereafter  to  be  paid 
pursuant  to  the  order  of  the  9th  of  July,  1884,  and  the  order  now 
being  stated,  as  payments  made  in  respect  of  such  interest.  On 
the  12th  of  May,  1885,  an  order  was  made  that,  notwithstanding 
the  orders  of  the  9th  of  July,  1884,  and  the  28th  of  March,  1885, 
the  Defendants  should  be  at  liberty  to  apply  the  sum  of  £200  per 
annum  for  the  maintenance  of  the  Plaintiff  W.  A.  B.  Robertson 
during  his  minority,  or  until  further  order,  and  to  apply  the  sum 
of  £200  per  annum  for  the  maintenance  of  the  Plaintiff  Constance 
Rachel  Robertson  during  her  minority,  or  until  further  order ;  and 
that,  without  prejudice  to  any  question  in  the  action,  the  Defen- 
dants should  be  at  liberty  to  pay  to  W.  W  Robertson  the  sum  of 
£400  per  annum  for  his  maintenance,  during  the  minority  of  the 
Plaintiffs,  or  until  further  order,  he  undertaking  that,  in  the 
event  of  his  being  held  not  to  have  forfeited  his  interest  under 
the  settlement,  he  would  give  credit  for  all  moneys  to  be  so  paid 
as  payments  made  in  respect  of  such  interest. 

The  action  now  came  on  for  further  consideration,  and  the 
principal  question  was  whether  W.  W.  Robertson  had  forfeited  his 
life  interest  under  the  settlement. 

Haldane,  for  the  Plaintiffs : — 

The  forfeiture  of  W.  W.  Robertson's  life  interest  has  taken 
effect.  The  trustee  in  the  liquidation  could  have  claimed  the 
income,  but  for  the  forfeiture  clause. 
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Coohson,  Q.C.,  and  /.  W.  Middleton,  for  W.  W.  Robertson:—     PEARSON,  J. 

The  forfeiture  clause  lias  not  operated.    The  trustee  never  JjJjJJ 
made  any  claim  to  any  part  of  the  income,  and  he  cannot  do  so  Robertson 
now  by  reason  of  the  re-assignment  to  the  debtor.  The  intention  Richardson. 
of  the  settlor  was  only  that  the  income  should  not  devolve  on 
strangers :  White  v.  Cliitty  (1)  ;  Lloyd  v.  Lloyd  (2)  ;  Ancona  v. 
Waddell  (3). 

Levett,  for  the  trustees. 

C.  Church,  for  the  children  of  the  husband. 

Haldane,  in  reply : — 

The  cases  cited  are  all  distinguishable.  During  the  interval 
between  the  filing  of  the  liquidation  petition,  and  the  re-assign- 
ment by  the  trustee,  the  income  was,  under  the  order  of  this 
Court,  applied  in  accordance  with  the  forfeiture  clause. 

Pearson,  J. : — 

I  should  have  been  very  glad  if  I  could  have  followed  the 
decisions  of  Wood,  Y.C.,  in  White  v.  Ghitty  and  Lloyd  v.  Lloyd. 
Whatever  might  have  been  my  own  view,  I  should  have  cheer- 
fully submitted  my  judgment  to  that  of  such  an  experienced 
Judge,  though  I  should  still  have  felt  that,  in  his  desire  to  carry 
out  the  intention  of  the  settlor,  he  had  gone  as  far  as  it  was 
possible  for  the  Court  to  go  in  holding  that  no  forfeiture  had 
taken  place.  But  it  is  remarkable  that  in  both  those  cases  the 
Yice-Chancellor  based  his  judgment  in  a  great  measure  upon 
this,  that,  between  the  time  when  the  right  to  the  income  in 
question  had  accrued  to  the  person  who  had  become  bankrupt, 
and  the  time  when  the  adjudication  of  bankruptcy  was  annulled 
or  superseded,  not  only  had  there  been  no  attempt  on  the  part  of 
the  assignee  in  bankruptcy  to  receive  that  income,  but  there  had 
been  no  income  in  fact  which  could  have  been  received.  In  White 
v.  Chitty  the  bankrupt  himself  had  been  in  occupation  of  the 
house  which  had  been  devised  to  him  for  his  life,  and  no  rent  could 
have  been  demanded  from  him  until  he  had  been  charged  with 
an  occupation  rent.  In  Lloyd  v.  Lloyd  the  gift  was  of  the  income 

(1)  Law  Eep.  1  Eq.  372.  (2)  Law  Eep.  2  Eq.  722. 

(3)  10  Ch.  I).  157. 
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PEAKSON,J.  of  a  share  of  residue,  and  the  bankruptcy  was  annulled  within  a 
1885  year  after  the  death  of  the  testatrix.  The  Vice-Chancellor 
Eobektson  sa^  (1) :  "  ^ne  °LUesti°n  being  whether  or  not  the  legatee  has, 

-n  v-  by  any  act  or  default,  or  by  operation  of  law,  aliened,  charged,  or 
— '  disposed  of  his  life  interest,  I  find  that,  although  there  was  an 
act  of  the  bankrupt  which  prima  facie  had  that  effect,  yet  that 
no  one  has  interfered  to  realize  the  property,  and  that  the  bank- 
ruptcy has  been  intercepted  by  annulment  of  the  adjudication." 
In  Ancona  v.  Waddell  (2)  the  legatee  became  bankrupt  in  the 
lifetime  of  the  testatrix.  He  took  under  the  will  a  life  interest 
in  a  share  of  the  residue,  and  his  creditors  assented  to  a  composi- 
tion within  a  month  after  the  death  of  the  testatrix.  The  residue 
was  not  divisible  till  a  year  after  the  death  of  the  testatrix,  and 
therefore,  before  the  legatee  was  entitled  to  receive  any  part  of 
the  income,  the  bankruptcy  had  been  put  an  end  to.  It  is  true 
that  this  was  not  finally  carried  out  for  several  years  afterwards, 
but  the  trustee  in  the  bankruptcy  had  made  no  attempt  to  inter- 
cept the  income.  In  the  present  case  the  bankrupt's  wife  died  in 
April,  1884,  and  in  J une  he  would  have  become  entitled  to  receive 
an  apportioned  part  of  the  income,  or,  at  any  rate,  he  would  have 
become  entitled  to  receive  the  income  six  months  after  his  wife's 
death.  At  that  time  he  had  no  protection  whatever  from  the  trustee 
in  the  liquidation.  But  for  the  clause  of  forfeiture,  the  trustee 
would  have  been  entitled  to  receive  the  income,  and  was  the 
only  person  who  could  have  given  a  discharge  for  it,  and  it  must 
be  assumed  that  he  would  have  performed  his  duty  and  would 
have  obtained  possession  of  the  income.  Indeed,  proceedings 
were  taken  in  this  action  on  behalf  of  the  children  on  the  footing 
of  a  forfeiture  having  taken  place.  The  circumstance  which  was 
relied  on  in  all  the  three  cases  to  which  I  have  referred  in  order 
to  escape  from  the  clause  of  forfeiture,  viz.,  that  no  right  to  receive 
the  income  in  question  had  accrued  to  the  assignee  in  bankruptcy, 
is  wanting  in  the  present  case,  and  I  am  bound  to  decide  that  the 
forfeiture  clause  took  effect,  and  is  still  in  operation. 

Solicitors:  Franh  Biehardson  &  Sadler;  Hatton  &  Westcott ; 
F.  J.  &  G.  J.  Braihenridge. 

(1)  Law  Eep.  2  Eq.  72-1  (2)  10  Ch.  D.  157. 

W.  L.  C. 
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In  re  LEICESTER  CLUB  AND  COUNTY  RACECOURSE  peakson, j. 


'Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  38,  subs.  7  [Revised  Ed.  Statutes, 
vol.  xiv.,  p.  211] — Priorities  of  Debts — Directors'  Fees. 

In  a  company  where  directors  were  obliged  to  be  members : — 
Held,  that  a  director's  unpaid  fees  were  debts  due  to  him  in  his  character 
of  member,  and  to  be  postponed  to  outside  creditors. 

Under  an  agreement  made  in  May,  1884,  by  the  official  liqui- 
dator of  the  Leicester  Cliib  and  County  Racecourse  Company,  Limited, 
the  whole  assets  of  the  company  were  sold  to  Mr.  John  Bobinson  for 
a  sum  equal  to  7s.  Sd.  in  the  pound  on  the  debts  of  the  company. 

The  Chief  Clerk's  certificate  of  debts  was  filed  on  the  24th  of 
November,  1884,  with  two  schedules  of  debts.  With  reference  to 
the  second  schedule  the  certificate  stated :  "  The  claims  which  are 
set  forth  in  the  second  schedule  have  been  allowed  at  the  sums 
therein  stated  with  the  costs  therein  mentioned  to  the  persons 
therein  named  for  their  fees  as  directors  of  the  company,  and  are 
payable  to  the  said  creditors  only  after  all  the  other  creditors  of 
the  company  have  been  paid  in  full."  Dividends  of  7s.  Sd.  in  the 
pound  had  been  paid  on  all  the  debts  mentioned  in  the  first 
schedule,  and  the  creditors  in  respect  of  those  debts  had  assigned 
their  debts  to  John  Bobinson. 

This  was  a  summons  on  behalf  of  Thomas  Cannon,  a  former 
director,  a  creditor  in  respect  of  a  sum  of  £212  2s.  allowed  in  the 
second  schedule,  for  an  order  on  the  official  liquidator  directing 
payment  of  a  dividend  on  the  £212  2s.,  and  if  necessary  a  decla- 
ration that  the  statement  in  the  Chief  Clerk's  certificate  that  such 
debts  were  only  payable  after  payment  in  full  of  the  debts  in  the 
first  schedule  was  erroneous,  and  that  if  necessary  the  certificate 
might  be  varied. 

One  of  the  articles  of  association  of  the  company  provided  that 
directors  should  vacate  their  office,  among  other  ways,  by  ceasing 
to  be  members.  No  qualification  of  directors  was  expressly  pro- 
vided by  the  articles.    Directors  were  disqualified  from  voting 


COMPANY. 
Ex  parte  CANNON. 


1885 
July  30,  31. 
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PEARSON,J.  in  respect  of  contracts  in  which  they  were  personally  interested. 

1885       One  question  on  the  summons  was  whether  the  fees  due  to 

Mr.  Cannon  were  due  to  him  in  his  character  of  member  for 

Leicester  dividends,  profits,  or  otherwise  ? 

Club  and  , 1  . 

County  The  articles  provided  that  "  The  remuneration  of  the  directors 

^Company".13  for  their  services  shall  be  such  sum  as  the  company  in  general 

Ex  parte  meeting  may  from  time  to  time  determine,  which  shall  be  divided 
Cannon. 

  '    amongst  the  directors  in  such  manner  as  they  shall  from  time  to 

time  think  fit." 


Everitt,  Q.C.,  and  D.  L.  Alexander,  for  Thomas  Cannon : — 

The  word  "  otherwise  "  will  not  in  this  section  include  directors' 
fees,  it  has  been  held  not  to  include  debts  due  to  members  for 
advances :  GrisseWs  Case  (1)  ;  In  re  West  of  England  Bank  (2). 

The  remuneration  of  directors  is  similar  to  the  remuneration  of 
any  other  servants.  There  is  no  necessity  under  the  Act  or  in 
the  nature  of  things  that  directors  should  be  members  of  the 
company.  They  are  entitled  to  be  paid  their  remuneration  out 
of  capital,  and  can  sue  the  company  in  respect  of  questions 
arising  out  of  their  position  as  directors :  Orton  v.  Cleveland  Fire- 
brick and  Pottery  Company  (3) ;  Lewis'  Case  (4) ;  PuTbrook  v. 
Richmond  Consolidated  Mining  Company  (5).  Moreover  in  this 
case  there  is  no  right  to  remuneration  given  under  the  articles 
to  directors  as  such ;  their  only  right  to  be  paid  is  by  vote  of 
the  shareholders  in  meeting.  These  incidents  go  to  prove  that 
the  directors  receive  their  remuneration  in  a  capacity  other  than 
that  of  members.  If  a  director's  remuneration  were  due  to  him  in 
his  character  of  member  it  would  not  be  within  this  section,  for 
the  word  "  otherwise  "  must  be  cut  down  to  things  in  the  nature 
of  dividends. 

Cozens-Hardy,  Q.C.,  and  Geare,  for  Bolinson : — 

The  position  of  a  director  is  not  like  that  of  a  servant,  it  is  more 
like  that  of  a  managing  partner ;  he  could  not,  in  this  company 
certainly,  acquire  his  right  to  fees  unless  he  were  a  member.  It 

(1)  Law  Rep.  1  Ch.  528.  (3)  3  H.  &  C.  868. 

(2)  12  Ch.  D.  823.  (4)  26  L.  T.  (N.S.)  673. 

(5)  9  Ch.  D.  610.  / 
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lias  been  held  that  a  director  cannot  maintain  an  action  for  fees  :  PEARSON,J. 
Dunston  v.  Imperial  Gas  Light  and  Coke  Company  (1)  ;  Sutton  v.  1885 
West  Cork  Hallway  Company  (2)  ;  Eley  v.  Positive  Government      jn  re 
Security  Life  Assurance  Company  (3).    The  dominant  words  in  the  q^°e^e* 
section  are  "in  their  capacity  as  members,"  and  therefore  the  County 

1^  A.CECOURS32 

word  "  otherwise  "  will  include  all  sums  payable  to  members  in  that  Company. 
capacity.    Directors'  fees  may  properly  be  called  profits.  Oanno? 

J".  Henderson,  for  the  liquidator. 

Everitt,  in  reply. 

Peaeson,  J. : — 

The  question  shortly  stated  is  this,  whether,  in  the  winding-up 
of  a  company  which  is  not  solvent,  fees  due  to  directors  are  to 
be  paid  pari  passu  with  outside  debts ;  or  whether  they  are  not 
to  be  paid  until  all  the  outside  creditors  have  been  paid  in  full. 
It  is  certainly  a  very  extraordinary  thing  that  while  this  question 
might  have  been  raised  at  any  period  within  the  last  twenty  years, 
it  has  never  been  brought  before  the  Court.  What  has  happened 
in  the  meantime — how  directors'  claims  for  fees  have  been  disposed 
of,  I  do  not  know.  All  parties  I  think  agree,  and  I  agree  with 
them — that  the  case  is  to  be  disposed  of  on  one  sub-section  of  the 
Companies  Act  of  1862 — the  7th  sub-section  of  the  38th  section 
That  enacts  that  "  no  sum  due  to  any  member  of  the  company,  in 
his  character  of  a  member,  by  way  of  dividends,  profits,  or  other- 
wise, shall  be  deemed  to  be  a  debt  of  the  company,  payable  to  such 
member  in  a  case  of  competition  between  himself  and  any  other 
creditor  not  being  a  member  of  the  company."  That  which  the 
Court  is  called  upon  now  for  the  first  time  to  determine  is  :  is  this 
"  a  debt  due  to  a  member  of  a  company  in  his  character  of  a 
member  by  way  of  dividends,  profits,  or  otherwise  ?  "  First,  let 
me  see  what  the  position  of  these  directors  is.  In  the  articles  of 
association  by  which  this  company  is  bound,  the  directors  were  to 
be  members,  because  anyone  appointed  to  be  a  director  vacated 
his  office  if  he  ceased  to  be  a  member.  Then  the  remuneration 
was  given  in  this  way :  "  The  remuneration  of  the  directors  for  their 

(1)  3  B.  &  Ad.  125.  (2)  23  Ch.  D.  654. 

(3)  1  Ex.  D.  20. 
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PEARSON,J.  services  shall  be  such  a  sum  as  the  company  shall,  in  general 

1885      meeting,  from  time  to  time  determine,  which  shall  be  divided 

£n  fe      amongst  the  directors  in  such  manner  as  they  shall  from  time  to 

Leicester  ^me  think  fit."  There  was  therefore  no  remuneration  fixed.  It 
Club  and 

County     depended  entirely  upon  the  the  goodwill  of  the  general  meeting, 
Company,    whether  any,  or  what,  remuneration  was  given  to  the  directors. 
Canno*6       Now  in  one  of  the  cases  which  was  cited  to  me,BunstonY.  Imperial 

 *    Gas  Light  and  Coke  Company  (1),  Mr.  Justice  Park  says  this — it 

was  an  action  by  a  member  of  a  corporation  who  was  a  director 
against  the  company — "  It  is  not  necessary  to  decide,  whether  an 
action  would  lie  at  the  suit  of  a  clerk  or  servant  employed  in  the 
trade  of  a  company  like  this,  under  a  contract  not  sealed.  Here,  the 
character  of  the  party  for  whom  remuneration  is  claimed,  is  not 
that  of  a  servant,  but  of  a  manager."  And  in  a  very  recent  case 
which  came  before  the  Court  of  Appeal,  the  case  of  Hutton  v.  West 
Cork  "Railway  Company  (2),  there  is  a  passage  in  Lord  Justice 
Bowens  judgment  in  that  case  which  runs  thus :  "  Mr.  Hardy  has 
pressed  upon  us  the  fact  that  it  is  amply  within  the  powers  of  an 
ordinary  company  to  pay  away  money  for  the  remuneration  of  its 
directors  in  the  past.  I  do  not  say  it  is  not  so,  within  certain 
limits.  But  what  is  the  remuneration  of  directors  ?  I  think  it  is 
pretty  clear  that,  like  the  compensation  for  loss  of  the  services  of 
the  managing  director,  it  is  a  gratuity.  A  director  is  not  a 
servant.  He  is  a  person  who  is  doing  business  for  the  company, 
but  not  upon  ordinary  terms.  It  is  not  implied  from  the  mere 
fact  that  he  is  a  director,  that  he  is  to  have  a  right  to  be  paid  for 
it.  In  some  companies,  not  in  railway  companies,  perhaps,  so 
often  as  in  other  companies,  but  in  some  companies,  there  is  a 
special  provision  for  the  way  in  which  the  directors  should  be  paid ; 
in  others  there  is  not.  If  there  is  a  special  provision  for  the  way  in 
which  they  are  to  be  paid,  you  must  look  to  the  special  provision 
to  see  how  to  deal  with  it.  But  if  there  is  no  special  provision 
their  payment  is  in  the  nature  of  a  gratuity,  as  was  pointed  out  in 
the  case  cited  by  Mr.  Cookson,  of  Bunston  v.  Imperial  Gas  Light  and 
Coke  Company.  Directors,  under  those  circumstances,  often  do  get 
money.  But  whenever  they  get  it  it  is  in  the  nature  of  a  gratuity 
voted." 

(1)  3  B.  &  Ad.  132.  (2)  23  Ch.  D.  671. 
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Now,  I  think  it  is  plain  from  that,  and  it  is  plain  also  from  other  PEAESON,J. 

cases,  that  you  cannot  treat  the  directors  and  say  that  they  are  in  1885 

the  nature  of  servants  who  are  being  paid  for  their  services  in  the      jn  re 

way  in  which  servants  are  paid.    It  seems  to  me  on  the  contrary  clu?and 

that  they  continue  members  of  the  companv,  and  I  prefer  to  call  County 

Kacecouese 

them  working  members  of  the  company,  who  get  paid  for  the  work  Company. 

that  they  do.                                                                                              Ex  parte 
,  Cannon. 
Mr.  Everitt  who  argued  this  case  for  Mr.  Cannon,  put  his  case   

very  fairly  in  this  way,  and  I  hope  I  shall  not  be  doing  injustice  to 
what  was  a  very  clear  and  able  argument  on  the  subject.  He  says 
this  : — "  It  is  perfectly  true  that  up  to  the  time  that  the  vote  was 
passed  for  the  money  the  directors  had  no  claim  for  it ;  it  may  be 
remuneration,  and  nothing  but  remuneration,  and  nothing  but 
expected  remuneration  up  to  that  time,  but  when  the  vote  is  passed 
the  money  becomes  due  to  the  directors,  it  is  then  a  debt,  a  debt 
which  they  are  just  as  much  entitled  to  be  paid  as  any  creditor  of 
the  company  is  entitled  to  be  paid  a  debt  that  is  due  to  him  ;  then 
it  is  due  to  him  for  services  which  have  been  rendered :  it  is  due 
for  work  done  just  as  any  other  money  which  they  have  paid  for 
labour  performed  on  their  behalf  is  also  due  for  work  done.  That 
being  so  it  is  to  be  considered  as  due  to  the  member  in  his  personal 
capacity,  and  therefore  it  does  not  come  under  this  section,  which 
says  that  the  debt  which  is  not  to  come  into  competition  with  out- 
side creditors  must  be  a  debt  due  to  him  in  the  character  of  a 
member."  There  it  is  that  I  differ  from  Mr.  Everitt.  To  my  mind 
the  directors  cannot  divest  themselves  of  their  character  of  mem- 
bers of  the  company.  From  first  to  last,  while  they  are  sitting  as 
directors,  they  are  doing  their  work  in  the  capacity  of  members, 
and  working  members  of  the  company,  and  what  shews  it  to  my 
mind  as  clearly  as  can  be,  is  the  ordinary  rule  which  is  to  be  found 
actually  in  these  rules  themselves,  that  no  director  shall  vote  in 
respect  of  any  question  arising  out  of  a  contract  in  which  he  may 
be  interested,  and  if  he  does  so  vote,  his  vote  shall  not  be  counted. 
They  separate  therefore  entirely  the  business  a  director  is  doing  on 
his  own  account  from  the  business  that  he  does,  not  on  his  own 
account,  but  on  account  of  the  company  generally.  The  one  is 
done  by  him  in  his  capacity  of  working  member,  the  other  is  done 
by  him  in  his  individual  capacity  and  in  no  other  way.  Under 


634 


CHANCEEY  DIVISION. 


[VOL.  XXX, 


PEARSON,J. 
1885 

In  re 
Leicester 
Club  and 
County 
Eacecoukse 
Company. 

Ex  parte 
Cannon. 


these  circumstances  I  come  to  the  conclusion  that  this  is,  strictly 
within  the  terms  of  the  section,  a  debt  due  to  the  director  in  his 
character  as  a  member,  and  that  as  such  he  cannot  by  possibility 
rank  pari  passu  with  the  outside  creditors.  I  do  not  think  it  neces- 
sary for  me  to  rely  on  the  words  "  or  otherwise."  The  words  "  or 
otherwise  "  are  undoubtedly  wide  enough  to  include  such  a  debt 
as  this,  but  I  agree  with  Mr.  Everitt  in  thinking  that  the  more 
stringent  words  in  the  section  and  those  which  are  most  exclusive 
are  the  words  "  in  his  character  of  a  member."  I  must  come  ta 
the  conclusion  that  the  Chief  Clerk  is  right  in  putting  the  debt 
in  the  second  schedule  and  saying  it  should  not  come  into  com- 
petition with  the  debts  of  the  outside  creditors  of  the  company. 

Solicitors  :  H.  Montagu  ;  Geare,  Son  &  Tease  ;  Baijlis  &  Pearce* 

D.  P. 


pearson,j.  MIDLAND  BAIL  WAY  COMPANY  v.  MILES. 

w  [1885    M.  2303.] 

July  31 ; 

Aug.  3.  Railway  Company — Minerals  under  or  near  Railway — Mineral  Estate  inter" 
sected  by  Railway — Right  of  Owner  to  work  Mines — Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  77-82  [Revised  Ed.  Statutes, 
vol.  ix.,  p.  726]. 

Sect.  80  of  the  Railways  Clauses  Consolidation  Act,  1845,  applies  to 
minerals  lying  more  than  forty  yards  from  a  line  of  railway,  and  enables 
the  owner  of  minerals,  whose  access  to  them  is  cut  off,  by  reason  of  a  rail- 
way company  having  purchased  from  him  the  minerals  lying  under  their  line 
of  railway,  or  within  forty  yards  from  it,  to  tunnel  under  the  railway  for 
the  purpose  of  working  his  minerals  which  are  on  the  other  side  of  it.  And 
this  power  extends,  not  only  to  minerals  in  the  ordinary  sense  of  the  word, 
but  also  to  such  a  substance  as  clay,  which  is  usually  worked  from  the 
surface. 

And  by  sect.  81  the  mineral  owner  is  entitled  to  be  compensated  by  the 
company  for  any  additional  expense  caused  by  his  having  to  work  the 
minerals  in  this  way. 

The  Defendant  was  the  owner  of  the  minerals  lying  in  and  under  a  tri- 
angular piece  of  land,  which  was  completely  surrounded  by  three  lines  of 
railway  belonging  to  the  Plaintiffs,  and  also  of  the  minerals  lying  under 
certain  portions  of  those  three  lines.  The  company  had  purchased  the 
*s  surface  of  the  triangular  piece  of  land,  and  also  the  surface  of  the  land  on 
which  those  parts  of  the  three  lines  were  constructed.  The  minerals  in  and 


YOL.  XXX.] 


CHANCEKY  DIVISION. 


635 


under  the  lands  so  purchased  were  not  in  the  first  instance  purchased  by  PEARSON,  J. 
the  company.    The  Defendant,  in  April,  1885,  gave  the  company  notice,  lgg5 
under  sect.  78  of  the  Railways  Clauses  Consolidation  Act,  1845,  of  his  in-  « — ^ 
tention  to  work  the  minerals  belonging  to  him  in  and  under  the  triangular  Midland 
piece  of  land,  and  also  under  the  lines  of  railway.    The  company  gave  the    Ani^AY  Co. 
Defendant  notice  that  they  were  willing  to  make  compensation  for  the  Miles. 
minerals  under  the  lines  of  railway,  and  arbitrators  were  appointed  to 
assess  the  compensation.    The  Defendant  then  gave  the  company  notice 
that  he  intended  to  work  the  minerals  in  and  under  the  triangular  piece  of 
land,  and  for  that  purpose  to  enter  upon  and  across  the  line  of  railway : — 
Held,  that  such  a  mode  of  working  would  be  a  trespass,  and  that  the 
Defendant  must  be  restrained  from  working  in  that  way,  but  that  he  would 
be  entitled  to  tunnel  under  the  railway  in  order  to  work  the  minerals  in 
and  under  the  triangular  piece  of  land,  and  that  the  company  must  com- 
pensate him  for  the  extra  expense  of  so  working. 

Motion  for  an  injunction  to  restrain  the  Defendant  from  tres- 
passing on  the  Plaintiffs'  line  of  railway. 

The  Defendant  was  the  owner  of  the  mines  and  minerals  under 
a  piece  of  land  situate  close  to  Knighton  Junction  on  the  Plaintiffs' 
main  line  of  railway  from  London  to  Leicester.  The  piece  of  land 
was  completely  surrounded  by  three  lines  of  railway  belonging  to 
the  Plaintiffs,  which  formed  a  triangle,  as  shewn  in  the  annexed 
figure. 


To  London 


The  land  forming  the  sites  of  the  shaded  parts  respectively  of 
the  three  lines  of  railway,  and  the  land  A  inclosed  between  those 
shaded  parts  and  the  dotted  lines  in  the  plan,  had  been  purchased 
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PEAKSON,J.  by  the  company  from,  and  conveyed  to  them  by,  the  Defendant's 
1885       predecessor  in  title.    The  conveyances  contained  no  express  con- 
Midland    veyance  or  reservation  of  the  mines  and  minerals  under  the  lands 
Eailway  Co.  conVeyed.    The  Defendant  was  the  owner  of  other  land  lying  on 
Miles.     the  north-east  side  of  the  Plaintiffs'  main  line  from  London  to 
Leicester. 

On  the  4th  of  April,  1885,  the  Defendant  gave  to  the  Plaintiffs, 
pursuant  to  sect.  78  of  the  Bailways  Clauses  Consolidation  Act,  1845, 
a  notice  in  writing,  that  he  should,  after  the  expiration  of  thirty 
days,  commence  to  work,  dig,  get,  and  carry  away  the  clay  or  other 
minerals  lying  under  the  shaded  portions  of  the  lines  of  railway 
and  under  the  piece  of  land  A.  On  the  13th  of  June,  1885,  the 
company  gave  the  Defendant  notice  that,  inasmuch  as  the  work- 
ing and  carrying  away  of  the  minerals  under  the  shaded  parts  of 
the  lines  of  railway  would  damage  the  works  of  the  railway,  the 
company  were  willing  to  make  compensation  for  any  estate  and 
interest  to  which  the  Defendant  might  be  entitled  in  the  mines 
and  minerals  under  those  shaded  parts.  On  the  19th  of  June,  the 
Defendant  gave  notice  to  the  company  that  he  required  £12,000 
as  compensation  for  the  minerals  under  the  shaded  parts  and  the 
minerals  under  the  land  A,  and  he  afterwards  gave  notice  to  the 
company  of  the  appointment  of  an  arbitrator  on  his  behalf  to 
assess  the  compensation  which  he  claimed. 

The  company  refused  to  accept  this  notice,  on  the  ground  that 
it  went  beyond  the  notice  which  they  had  given.  On  the  27th  of 
June,  the  Defendant's  solicitors  threatened  that  their  client  would 
work  the  clay  under  the  piece  of  land  A,  and  cart  it  across  the 
Plaintiffs'  line  of  railway.  The  Plaintiffs  then  commenced  this 
action  on  the  7th  of  July,  claiming  an  injunction  to  restrain  the 
Defendant,  his  servants  and  agents,  from  passing,  with  or  without 
horses,  carts,  vehicles,  and  appliances,  over,  or  otherwise  trespass- 
ing on,  the  Plaintiffs'  lines  of  railway  and  works.  On  the  16th  of 
July  the  Plaintiffs  appointed  an  arbitrator  on  their  behalf,  and 
gave  notice  thereof  to  the  Defendant.  He  on  the  24th  of  July 
withdrew  his  claim  to  compensation  for  the  minerals  under  the 
land  A,  and  appointed  an  arbitrator  on  his  behalf.  At  the  same 
time  he  served  on  the  company  a  notice  in  writing,  that  he 
should  within  six  days  proceed  to  enter  upon  and  across  the 
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company's  railway,  for  the  purpose  of  working  and  carrying  away  PEAKSON,J. 
the  minerals  in  and  upon  the  piece  of  land  A.    The  company  1885 
then  gave  notice  of  motion  for  an  injunction  in  the  terms  of  their  midland 
claim  in  the  action.  Kailway  Co. 

V. 

Miles. 

Cozens-Hardy,  Q.C.,  and  Phipson  Beale,  for  the  company  : —   

The  Defendant  is  not  entitled  to  trespass  on  the  railway  and 
practically  put  a  stop  to  the  traffic. 

Sect.  80  of  the  Bailways  Clauses  Act  enables  him  to  work  the 
minerals  under  the  triangular  piece  of  land  by  means  of  tunnel- 
ling under  the  railway,  and  under  sect.  81  the  company  will  have 
to  compensate  him  for  the  additional  cost  of  working  in  that  way. 
What  he  wants  is,  to  compel  the  company  to  pay  any  price  he  likes 
to  ask  for  the  minerals  under  the  triangular  piece  of  land. 

Everitt,  Q.O.,  and  Chadwyck  Healey,  for  the  Defendant : — 

The  minerals  under  the  triangular  piece  of  land  being  reserved 
to  the  Defendant,  he  must  have  a  right  to  work  them,  and 
a  right  of  way  across  the  railway  for  the  purpose  of  working 
them  is  reserved  to  him  by  implication :  Earl  of  Cardigan  v. 
Armitage  (1). 

Sect.  80  applies  only  to  mines  the  working  of  which  is  pre- 
vented by  reason  of  apprehended  danger  to  the  railway.  It  deals 
only  with  minerals  which  the  company  have  the  option  of  purchas- 
ing, i.e.,  minerals  under  the  railway  or  within  the  limit  of  forty 
yards  on  either  side  of  it.  It  applies,  if  the  company  purchases 
the  minerals  under  the  railway,  to  the  minerals  within  the  forty 
yards'  limit,  but  it  has  no  application  to  minerals  beyond  that 
limit.  At  any  rate,  it  cannot  apply  to  minerals  which  can  only  be 
worked  from  the  surface,  such  as  clay  and  gypsum,  which  are  what 
the  Defendant  desires  to  work. 

The  rights  of  an  owner  of  mines  under  a  railway  are  illustrated 
by  Great  Western  Railway  Company  v.  Bennett  (2),  and  Midland 
Railway  Company  v.  Haunchwood  Brick  and  Tile  Company  (3).  The 
rights  of  a  railway  company  as  to  mines  under  or  near  their  line 
are  regulated  entirely  by  statute,  and  they  have  not  the  ordinary 
rights  of  a  purchaser  of  the  surface  in  fee  simple. 

(1)  2  B.  &  C.  197.         (2)  Law  Eep.  2  H.  L.  27.        (3)  20  Oh.  D.  552. 


638 


CHANCERY  DIVISION. 


[VOL.  XXX. 


pearson,j.  Pearson,  J.  :— 

]^  I  do  not  intend  to  express  a  finally  concluded  opinion  as  to  the 

^ Midland^  proper  construction  of  the  sections  of  the  Railways  Glauses  Con- 
v.  '  solicitation  Act,  because  I  am  now  dealing  with  an  interlocutory 
MlLES-  application  only.  I  think  I  am  right  in  saying  that  in  a  recent 
case  the  Court  of  Appeal  laid  down  again  that  which  I  conceive 
to  have  been  formerly  for  many  years  the  rule  of  this  Court  with 
regard  to  the  granting  of  interlocutory  injunctions,  viz.,  that,  if 
the  Court  can  see  that  there  is  a  great  probability  of  the  plaintiff's 
succeeding  at  the  trial  of  the  action,  or  if,  upon  the  balance  of 
convenience  and  inconvenience,  the  balance  is  strongly  in  favour 
of  granting  an  injunction,  then  the  Court  will  be  right  in  granting 
a  temporary  injunction  until  the  case  can  be  fully  heard  and 
decided  at  the  trial. 

I  agree  with  Mr.  Everitt  that  a  railway  company  and  the  rights 
of  a  railway  company  are  the  creatures  of  statute,  and  that  a 
railway  company  does  not  stand  with  regard  to  its  land  in  the 
same  position  as  an  ordinary  purchaser  in  fee  simple  absolute.  I 
must,  therefore,  look  solely  to  the  Act  in  order  to  see  what  are 
the  rights  as  between  the  company  and  the  Defendant  in  this 
matter.  [His  Lordship  stated  the  facts  and  continued  : — ] 
Sect.  77  of  the  Railways  Clauses  Act  states  most  positively  that  an 
ordinary  conveyance  of  land  to  a  railway  company  shall  not  in- 
clude the  minerals  under  the  property.  That  provision  is  un- 
doubtedly intended  more  or  less  for  the  protection  of  the  railway 
company.  It  saves  the  company  from  having  to  expend  their 
money  in  purchasing  the  minerals,  if,  at  the  time  when  they 
make  the  purchase,  there  is  little  probability  of  the  minerals  ever 
being  worked.  It  puts  off  the  evil  day  of  reckoning  for  the  com- 
pany, until  such  time  as  the  owner  of  the  minerals  under  the 
railway  desires  to  work  them.  The  moment  the  owner  in  whom 
the  minerals  remain  vested  desires  to  work  them,  either  under  the 
railway  or  within  the  prescribed  distance,  i.e.,  forty  yards,  if  no 
other  distance  is  prescribed,  sect.  78  provides  that  he  is  to  give 
thirty  days'  notice  to  the  company,  and  the  company  are  then, 
either  to  purchase  the  minerals  lying  under  the  railway,  or,  if 
that  is  not  sufficient  for  their  protection,  the  minerals  lying 
within  forty  yards  of  the  railway,  or,  if  the  company  are  so 
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minded,  they  may  neglect  the  notice,  and  not  purchase,  but  in  PEARSON,J 
the  latter  case  the  owner  is  remitted  to  all  his  rights  with  regard  1885 
to  the  minerals.    He  is  at  liberty  then  to  work  the  minerals  as  he  midland 
pleases,  provided  that  he  does  so  in  the  proper  and  usual  manner.  Rail^ay  Co 
And,  in  the  recent  case  of  Midland  Railway  Company  v.  Haunch-  Miles. 
wood  Brick  and  Tile  Company  (1),  an  owner  had  given  notice  to  a 
railway  company  to  purchase  the  clay  which  formed  the  sub- 
stratum of  the  railway,  and  the  company  had  declined  to  do  so, 
whereupon  the  owner  proceeded  to  dig  the  clay  in  such  a  manner 
as  to  let  down  the  railway,  and  the  Court  held  that  he  had  a  right 
to  do  so.    For  these  two  cases,  therefore,  the  Act  has  provided  ; 
it  has  enabled  the  company  to  purchase  the  minerals,  and  it  has 
provided  what  the  owner's  rights  are  to  be,  if  the  company  declines 
to  purchase  them.    But  there  is  a  third  case,  and  that  is  the 
present  case,  for  which,  as  I  read  the  Act,  it  has  also  provided. 
The  railway  might  be  made  across  mineral  property — mineral 
property  lying  on  both  sides  of  the  line  when  constructed,  and 
it  occiTrred  to  the  draftsman  that,  the  company  having  purchased, 
at  the  time  when  the  railway  was  made,  so  much  of  the  surface  as 
they  required,  if  the  owner  of  the  minerals  at  any  future  time 
desired  to  work  them,  and  the  company  gave  him  notice  to  pur- 
chase so  much  of  them  as  might  be  necessary  for  the  support  of 
their  railway,  the  result  might  be  that  the  company  would  then 
in  effect  erect  a  barrier  across  the  property,  separating  one  por- 
tion of  the  mineral  property  of  the  owner  from  the  other  portion, 
so  that  his  only  way  of  access  from  the  one  side  to  the  other  of 
the  minerals  which  he  desired  to  work  would  be  either  over  or 
under  the  railway.    To  allow  him  to  go  over  the  railway  would  be 
in  effect  to  put  an  end  to  that  which  the  Legislature  had  thought 
would  be  beneficial  to  the  public,  viz.,  the  existence  of  the  railway,, 
because  it  is  plain  that  the  traffic  of  the  railway  could  not  be 
carried  on  with  safety  to  the  public,  if  the  mineral  owner  was 
allowed  to  be  perpetually  carting  minerals  across  the  railway 
from  the  one  side  to  the  other.   The  interference  with  the  railway 
would  be  so  constant  and  so  great  as  to  stop  the  whole  traffic  of 
the  line.    Therefore  the  Legislature,  desirous  of  protecting  the 
rights  of  the  owner  of  the  mines,  and  desirous  also  of  protecting 

(1)  20  Ch.  D.  552. 
Vol.  XXX.  2  X  1 
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PEARSON, J.  the  railway  company,  have  provided,  by  sect.  80,  that,  in  that 
1885  event,  the  mineral  owner  shall  be  at  liberty  to  make  all  necessary 
Midland    passages  under  the  railway,  without  doing  injury  to  the  rail- 

RailwayCo.  wa^  g0  ag  to  enaDie  him  to  work  the  minerals  on  the  one  side 
Miles.  from  the  other  side.  That,  to  my  mind,  is  the  meaning  of  the 
80th  section  of  the  Act.  The  heading  of  the  fasciculus  of  sections, 
from  77  to  85  inclusive,  is  this :  "  And  with  respect  to  mines 
lying  under  or  near  the  railway,  be  it  enacted."  That  seems  to 
me  to  include  mines  which  lie  at  a  greater  distance  than  forty 
yards.  Then  sect.  78  gives  the  company  power  to  purchase 
mines  under  the  railway  and  within  forty  yards  of  it,  and  sect.  80 
says,  "  If  the  working  of  any  such  mines  under  the  railway  or 
works,  or  within  the  above-mentioned  distance  therefrom,  be 
prevented  as  aforesaid  by  reason  of  apprehended  injury  to  the 
railway,"  (I  read  that  as  meaning  that,  if  the  working  of  any 
mines  under  the  railway  works  or  within  forty  yards  therefrom,  be 
prevented  by  reason  of  the  company  purchasing  those  mines,)  "  it 
shall  be  lawful  for  the  respective  owners,  &c,  of  such  mines,  and 
whose  mines  shall  extend  so  as  to  lie  on  both  sides  of  the  railway, 
to  cut  and  make  such  and  so  many  airways,  headways,  gateways,  or 
water-levels  through  the  mines,  measures,  or  strata,  the  working 
whereof  shall  be  so  prevented  "  (that  is,  if  necessary,  through  the 
whole  forty  yards  on  either  side  of  the  line)  "  as  may  be  requisite 
to  enable  them  to  ventilate,  drain,  and  work  their  said  mines." 
Then  it  prescribes  the  dimensions  of  the  airways,  headways,  gate- 
ways, and  water-levels,  and  adds,  "  Nor  shall  the  same  be  cut  or 
made  upon  any  part  of  the  railway  or  works,  or  so  as  to  injure  the 
same,  or  to  impede  the  passage  thereon."  It  seems  to  me,  therefore, 
that  the  Act  itself  has  provided  what  is  to  be  done  when  the  com- 
pany have  in  this  way  severed  the  mines  of  a  mineral  owner,  and 
that,  instead  of  his  having  the  right,  which  is  claimed  by  this 
Defendant,  of  going  across  the  railway,  the  Act  says, "  You  shall  be 
at  liberty  to  go  under  the  railway,  but  in  going  under  it  you  must 
work  in  such  a  manner  as  not  to  injure  it  or  impede  the  traffic 
thereon."  Then  sect.  81  provides  for  the  extra  expense  to  which 
the  owner  may  be  put  by  reason  of  his  being  required  to  work  his 
mines  in  this  way.  It  says  that,  "The  company  shall  from  time  to 
time  pay  to  the  owner  of  any  such  mines,  extending  so  as  to  lie  on 
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both  sides  of  the  railway  all  such  additional  expenses  and  losses  as  PEARSON,J. 
shall  be  incurred  by  such  owner  by  reason  of  the  severance  of  the  1885 
lands  lying  over  such  mines  by  the  railway,  or  of  the  continuous  Midland 
working  of  such  mines  being  interrupted  as  aforesaid  "  (that  is  by  Rail^ay  Co- 
the  barrier  interposed  by  the  company)  "  or  by  reason  of  the  Miles. 
same  being  worked  in  such  a  manner  and  under  such  restrictions 
as  not  to  prejudice  or  injure  the  railway,  and  for  any  minerals  not 
purchased  by  the  company  which  cannot  be  obtained  by  reason 
of  making  and  maintaining  the  railway."  Now  in  the  present 
case  the  Defendant  is  the  owner  of  mineral  property  lying  on 
both  sides  of  the  railway.  On  the  one  side  he  can  work  without 
injury  to  the  railway  at  all.  The  railway  company,  by  giving 
him  notice  to  purchase  the  minerals  under  the  railway,  have 
erected  a  barrier  between  one  part  of  his  property  and  the  other 
part.  It  seems  to  me  that  the  80  th  section  gives  him  power  to 
make  passages  under  the  railway  to  enable  him  to  work  the 
severed  minerals,  and  the  81st  section  gives  him  a  right  to  com- 
pensation for  any  additional  expense  which  he  may  incur,  and 
any  loss  which  he  may  suffer,  by  reason  of  his  having  to  work  the 
minerals  in  that  way.  Mr.  Everitt  urged  very  strongly  that, 
inasmuch  as  the  minerals  which  the  Defendant  desires  to  work 
(gypsum,  or  clay,  or  something  of  that  sort)  lie  on  the  surface,  it 
will  not  be  practically  possible  for  him  to  work  them  in  that  way, 
and  that  the  injunction  would  practically  prevent  him  from  work- 
ing them  at  all.  But  the  81st  section  meets  that  difficulty  also, 
for  it  provides  that,  for  any  minerals  which  cannot  be  obtained, 
and  from  which  the  owner  is  cut  off,  the  company  are  to  compen- 
sate him.  Under  these  circumstances,  I  think  the  company  are 
right  in  saying  that  the  Defendant  is  not  entitled  to  trespass 
upon  the  railway  in  order  to  carry  the  minerals  across  it.  Ample 
means  are  given  him  by  the  Act,  either,  if  he  works  the  minerals 
at  a  greater  expense,  of  obtaining  compensation  from  the  company, 
or,  if  he  cannot  get  the  minerals  at  all,  of  claiming  from  the 
company  their  value.    I  must,  therefore,  grant  the  injunction. 

Solicitors :  Beak,  Marigold,  &  Co. ;  Oedge,  Kirhj,  &  Millett. 

W.  L.  C. 
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pearson,j.    TEULIEKE  v.  VESTKY  OF  ST.  MAEY  ABBOTTS, 
1885  KENSINGTON. 


Au9-  6>  7.  [1883    t.  1738.] 

57  Geo.  3,  c.  80,  82 — Compulsory  Purchase — Severance, 

A  metropolitan  vestry  required,  for  the  purpose  of  widening  a  street,  a 
part  of  the  buildings  and  site  of  an  orphanage  that  would  leave  a  substan- 
tial portion  of  the  premises : — 

Held,  that  (the  owners  wishing  to  sell  the  part  required  only)  the  vestry 
could  not  take  the  whole. 

The  Plaintiffs  were  the  trustees  of  St.  Vincent1  s  Orphanage? 
Church  Street,  Kensington.  The  orphanage,  buildings,  and  gardens 
stand  on  an  area  of  about  half  an  acre,  having  a  frontage  to 
Church  Street  of  135  feet.  The  Defendant  vestry  took  steps  to 
widen  Church  Street  under  the  powers  they  possess  under  the  Act 
57  Geo.  3,  c.  xxix.  On  the  4th  of  July,  1883,  the  vestry  passed  a 
resolution,  "  That  for  the  improvement  of  Church  Street,  Kensing- 
ton, it  is  desirable  to  widen  so  much  of  the  said  thoroughfare  as 
lies  between  Duke's  Lane  and  Vicarage  Gardens,  and  the  vestry  do- 
hereby  adjudge  that  the  houses,  walls,  buildings,  lands,  tenements 
and  hereditaments,  or  portions  thereof,  respectively  situate  on  the 
east  side  of  Church  Street  and  coloured  red  and  blue  on  the  plan 
marked  A,  prevent  the  widening  of  the  said  thoroughfare,  and 
that  the  possession,  occupation,  and  purchase  of  the  said  respective 
houses,  walls,  buildings,  lands,  and  hereditaments  will  be  neces- 
sary for  carrying  out  the  said  improvement,  and  that  notices 
thereof  be  served  upon  the  several  owners  and  occupiers  of  all 
such  properties,  of  whatever  nature,  tenure,  kind,  or  quality,  for 
the  purposes  aforesaid,  as  provided  by  the  statute  57  Geo.  3,  c.  29, 
and  that  it  be  referred  to  the  law  and  parliamentary  committee 
to  take  such  steps  as  may  be  necessary  to  carry  the  above  resolu- 
tion into  effect."  The  property  delineated  and  coloured  red  on 
the  plan  A,  referred  to  in  the  resolution,  was  the  Plaintiffs'  pre- 
mises, the  part  coloured  blue  consisted  of  the  forecourts  of  houses 
fronting  Church  Street 

In  pursuance  of  the  resolution  the  Defendant  vestry  served 
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notice  to  treat  for  the  sale  of  their  premises  on  the  Plaintiffs,  PEAESON, J, 
dated  the  20th  of  August,  1883.    The  object  of  this  action  was  to  1885 
restrain  the  Defendant  vestry  from  taking  any  further  proceedings  teulieke 

under  the  notice  to  treat.    The  action  now  came  on  on  motion  by   ,r  v- 

J     Vestey  of 

the  Plaintiff,  for  an  injunction  in  terms  of  the  claim.  St.  Maey 

A.BBOTTS 

Sect.  80  of  57  Geo.  3,  c.  xxix.,  "  An  Act  for  better  paving,  im-  Kensington. 
proving,  and  regulating  the  streets  of  the  Metropolis,  and  removing 
^nd  preventing  nuisances  and  obstructions  therein,"  provides : — 

"  That  for  the  improvement  of  the  streets  and  public  places  in 
the  parochial  or  other  districts  within  the  jurisdiction  of  this  Act, 
and  for  the  public  advantage,  it  shall  and  may  be  lawful  to  and 
for  the  Commissioners  or  trustees,  or  other  persons  having  the 
control  of  the  pavements  of  any  parochial  or  other  district,  from 
time  to  time  and  at  all  times  hereafter  to  alter,  widen,  turn  or 
extend  any  of  the  streets  or  other  public  places  within  any  such 
parochial  or  other  district  (except  turnpike  roads),  and  to  lengthen 
&nd  continue  or  open  the  same  from  the  sides  or  ends  of  any 
streets  or  public  places  within  any  parochial  or  other  district, 
into  any  other  street  or  public  place  within  such  or  any  other 
parochial  or  other  district,  and  to  raise,  level,  lower,  drain,  ballast, 
gravel  or  pave  such  new  part  or  parts  of  any  such  streets  or 
public  places  so  altered,  widened,  extended,  opened  or  lengthened 
-as  aforesaid ;  and  that  if  any  houses,  walls,  buildings,  lands,  tene- 
ments and  hereditaments,  or  any  part  thereof,  shall  be  adjudged 
by  the  said  Commissioners  or  trustees  or  other  persons  as  afore- 
said to  project  into,  obstruct  or  prevent  them  from  so  altering, 
turning,  widening,  extending,  lengthening,  continuing  or  open- 
ing the  said  streets  or  public  places  within  the  said  parochial  or 
other  district,  and  that  the  possession,  occupation  and  purchase  of 
such  houses,  walls,  buildings,  lands,  tenements  or  hereditaments, 
will  be  necessary  for  that  purpose,  it  shall  and  may  be  lawful  to 
and  for  the  said  Commissioners  or  trustees  or  other  persons  as 
.aforesaid,  and  they  shall  have  full  power  and  authority,  to  treat, 
contract  and  agree,  or  to  employ  any  person  or  persons  to  treat, 
contract  and  agree  with  the  several  owner  or  owners,  occupier  or 
occupiers  of  all  such  houses,  walls,  buildings,  lands  and  heredita- 
ments, of  whatsoever  nature,  tenure,  kind,  or  quality,  for  the  pur- 
poses aforesaid,  and  to  pay  for  the  same  such  sum  and  sums  of 
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PEARSON,J.  money  as  shall  be  agreed  upon  by  the  said  Commissioners  or 
1885       trustees  or  other  persons  as  aforesaid,  and  the  owner  or  owners, 
Teuliere    occupier  or  occupiers  ^ thereof,  out  of  the  money  to  arise  and  be 
Vestry  of  m*se&  an(^  *°  ^e  received  by  them,  either  by  virtue  of  any  local 

St.  Mary    Act  or  Acts  of  Parliament  relating  to  such  parochial  or  other  dis- 

.Abbotts 

Kensington,  trict,  or  of  this  Act,  and  to  pull  down,  use,  sell  or  dispose  of  such 
houses,  walls,  and  buildings,  and  the  materials  thereof,  and  lay 
the  sites  thereof,),  and  also  such  other  lands,  tenements  or  heredi- 
taments, or  so  much  thereof  as  they  the  said  Commissioners  or 
trustees  or  other  persons  as  aforesaid  shall  think  proper,  into  the 
said  streets  or  other  public  places,  and  all  such  new  parts  of  such 
streets  or  public  places ;  and  the  owners  and  occupiers  of  houses 
and  buildings,  messuages  and  other  hereditaments  therein  and 
adjoining  thereto,  shall  be  subject  and  liable  to  all  the  rates, 
assessments,  powers,  provisions,  orders,  clauses  and  things  to  be 
made  by  virtue  of  or  contained  in  any  local  Act  or  Acts  of  Par- 
liament relating' jto  such  parochial  or  other  district,  or  by  virtue 
of  or  contained  in  this  Act,  in  the  same  manner  as  the  present 
streets  and  public  places  included  in  any  such  local  Act  or  Acts, 
or  within  the  jurisdiction  of  this  Act,  and  the  owners  and  occu- 
piers of  houses  or  buildings  and  messuages  or  other  hereditaments 
therein  and  adjoining  thereto." 

Sect.  81  gives  power  to  corporate  bodies  and  incapacitated  per- 
sons to  sell  property  required.  Sect.  82  provides,  in  case  of 
owners  refusing  or  being  unable  to  treat,  for  the  assessment  of 
the  value  of  the  required  premises  by  a  jury.  By  sect.  96  the 
local  authority  is  empowered  to  sell  "  all  or  any  of  the  freehold 
or  leasehold  estates,  lands,  houses,  hereditaments,  and  premises  " 
which  should  be  conveyed  to  them  in  pursuance  of  the  Act,  or 
otherwise,  giving  a  right  of  pre-emption  to  the  persons  from 
whom  the  premises  should  have  been  bought. 

It  was  in  evidence  that  the  taking  of  so  much  of  the  Plaintiffs' 
premises  as  was  actually  required  to  be  thrown  into  the  street 
would  destroy  some  important  rooms  of  the  orphanage,  including 
the  school-room.  The  greater  part  of  the  buildings,  however, 
would  be  left.  One  of  the  Plaintiffs  made  an  affidavit,  in  which 
it  was  stated :  "  If  the  Defendants  take  only  so  much  of  the 
property  as  is  required  to  widen  the  street,  the  managers  would 
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reduce  the  number  of  children  admitted,  and  if  this  is  done  the  PEARSON,  J. 
portion  of  the  property  remaining  can,  as  I  believe,  be  easily  1885 
adapted  so  as  to  be  sufficient  for  the  requirements  of  the  orphan-  teuliere 
age  without  any  great  outlay  in  new  buildings  :"  and  the  Plain-  yES^Y0F 
tiffs'  architect  deposed :  "  Expense  must  be  incurred  in  adapting    St.  Mary 
a  portion  of  the  brick  buildings,  and  making  several  minor  alter-  Kensington. 
ations  to  facilitate  the  working  of  the  orphanage  when  curtailed. 
But  it  is  not  the  fact  that  the  whole  of  the  buildings  abutting  on 
Church  Street  when  widened  would  have  to  be  reconstructed,  and 
that  they  would  be  rendered  useless  unless  almost  rebuilt.  In 
my  opinion,  the  loss  by  severance  could  easily  be  made  good." 

Cookson,  Q.C.,  and  Theobald,  for  the  Plaintiffs  : — 

The  vestry  have  not,  within  the  meaning  of  the  Act,  honestly 
and  fairly  adjudicated  that  they  require  the  whole  property. 
The  whole  of  the  premises  cannot  be  required  for  the  improve- 
ment, and  so  long  as  the  house  will  not  be  utterly  destroyed  for 
its  purposes  the  vestry  cannot  require  the  owners  to  sell  the 
whole :  Thomas  v.  Daw  (1)  ;  Gard  v.  Commissioners  of  Sewers  of 
the  City  of  London  (2). 

Cozens-Hardy,  Q.C.,  and  Methold,  for  the  vestry  : — 

Both  the  cases  cited  were,  in  the  view  taken  by  the  Court  of 
Appeal,  decisions  on  the  taking  of  a  piece  of  land.  The  Court 
of  Appeal  abstained  from  deciding  what  would  be  the  law  in  case 
of  taking  part  of  a  house.  In  sect.  80  there  is  a  manifest  dis- 
tinction between  houses  and  land.  Vice-Chancellor  Kindersley 
was  the  only  Judge  who  intended  to  decide  the  point,  and  he 
considered  that  the  owner  could  not  require  the  public  authority 
to  take  part  only  of  a  house  :  Thomas  v.  Daiv.  By  the  Act 
the  public  authority  are  to  adjudge  whether  the  premises  are 
required,  and  the  Court  will  not  go  behind  their  adjudication : 
Stockton  and  Darlington  Bailway  Company  v.  Brown  (3). 

Peakson,  J. : — 

•  If  I  had  any  hope  that  I  should  understand  this  Act  of  Par- 
liament after  longer  argument,  I  should  have  called  for  a  reply. 
I  am  not  ashamed  to  say  I  do  not  entirely  understand  it,  because 

(1)  Law  Rep.  2  Ch.  1.  (2)  28  Ch.  D.  486.  (3)  9  H.  L.  C.  246. 
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PEARSON ,J.  Lord  Cramcorth,  Mr.  Justice  Kay,  and  the  present  Court  of  Appeal 

1885       have  all  found  the  greatest  difficulty  in  construing  it.  [His 

Teuliere    Lordship  stated  the  facts,  and  continued : — ]    It  is  difficult  to 

T7  v'  say  how  I  ought  to  decide  this  case  but  I  am  assisted  by  two 
Vestry  of       j  °  J 

St.  Mary    decisions  in  the  Court  of  Appeal,  one  that  of  Thomas  v.  Daiv  (1), 

-A.BBOTTS 

Kensington,  decided  by  Lord  Chelmsford,  the  other,  that  of  Gard  v.  Commis- 
sioners of  Sewers  of  the  City  of  London  (2),  before  the  present 
Court  of  Appeal,  and  by  both  of  those  decisions  I  need  not  say  that 
I  am  bound.  Lord  Justice  Baggallay,  in  dealing  with  this  section, 
says  (3) :  "  Now,  in  the  first  place,  what  was  the  object  of  the 
80th  section  ?  We  are  told  by  its  introductory  words  that  it  was 
passed  6  for  the  improvement  of  the  streets  and  public  places  in 
the  parochial  or  other  districts  within  the  jurisdiction  of  the 
Act,  and  for  the  public  advantage.'  Now  one  can  hardly  think 
it  was  for  the  improvement  of  the  streets,  or  for  the  public 
advantage,  that  more  land  should  be  taken  than  was  wanted 
for  the  purpose  of  improving  the  streets,  and  these  introductory 
words  appear  to  indicate  the  intention  of  the  Legislature."  Then 
I  am  told  by  Lord  Chelmsford  in  the  decision  of  Thomas  v. 
Daw  (4),  "  This  section  is  rather  obscurely  worded,  but  it  appears 
to  me  to  give  the  Commissioners  power,  if  they  please,  to  take 
part  only  of  a  house  or  building  which  may  project  into,  obstruct, 
or  prevent  them  from  altering  or  widening  any  street.  The 
words  '  or  any  part  thereof '  in  the  early  part  of  the  section  clearly 
apply  to  houses  and  buildings  as  well  as  to  lands.  But  it  is 
said  that  those  words  are  dropped  as  the  section  proceeds ;  that 
in  stating  the  persons  with  whom  the  Commissioners  are  to 
treat,  they  are  called  the  owners  or  occupiers .  of  all  such  houses, 
walls,  buildings,  lands,  and  hereditaments  without  these  additional 
words ;  and  that  the  Commissioners  are  empowered  to  pull  down, 
use,  sell,  or  dispose  of  such  houses,  walls,  buildings,  and  materials 
thereof,  which  it  was  said  must  mean  the  entire  houses,  &c,  not 
only  from  there  being  no  qualification  of  the  general  words,  but 
from  the  distinction  which  is  made  in  what  immediately  follows 
between  houses  and  lands  in  the  words,  '  and  lay  the  sites  thereof ' 
(that  is,  of  the  houses,  &c.)  '  and  also  such  other  lands,  &c,  or  so 
much  thereof  as  the  Commissioners  shall  think  proper,  into  the 

(1)  Law  Eep.  2  Ch.  1.  (3)  28  Oh.  D.  505. 

(2)  28  Ch.  D.  486.  (4)  Law  Rep.  2  Ch.  6. 
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streets  or  other  public  places.'    I  cannot  help  thinking,  however,  PEAKSON, J. 

that,  imperfectly  as  it  may  be  expressed,  the  words  (  or  so  much  1885 

thereof '  must  be  construed  to  apply  to  houses  as  well  as  to  lands,  teulieee 

otherwise  this  absurdity  would  follow — that  the  Commissioners  yEST^YOP 

would  be  imperatively  bound  to  lay  the  whole  of  the  sites  of  the  St.Maby 
.  Abbotts, 
houses  into  the  streets.    It  appears  to  me  that  the  subsequent  Kensington. 

parts  of  the  section  do  not  affect  the  preceding  part,  so  as  to 
strike  out  altogether  the  words  '  or  any  part  thereof '  or  to  render 
them  of  no  effect."  Lord  Justice  Bowen,  in  commenting  on  that 
passage  in  Lord  Chelmsford's  judgment,  says  this  (1)  :  "  Mr.  Gra- 
ham Hastings  contends  that  they  are  necessarily  bound  to  adjudi- 
cate the  whole  of  the  land  to  be  necessary  even  if  they  only  want 
a  part,  while  the  case  of  Thomas  v.  Daw  (2)  on  the  other  hand, 
reads  into  the  latter  part  of  the  section  the  words  which  occur  in 
its  earlier  part *■  or  any  part  thereof/  I  do  not  like  saying  that 
they  were  dropped  out  per  incuriam.  I  prefer  to  say  that  in  my 
opinion  the  general  words  in  the  latter  part  of  the  section,  though 
differing  from  the  general  words  in  the  earlier  part  of  the  section 
by  the  omission  of  those  words,  '  or  any  part  thereof,'  are  never- 
theless so  wide  as  to  embrace  in  themselves  the  part  as  well  as 
the  whole.  I  admit  that  this  construction  is  not  clear,  but  it 
seems  to  me  that  the  opposite  construction  is  not  clear.  It  would 
be  a  very  strong  thing  to  clothe  the  Commissioners  with  an  un- 
controlled power  of  taking  the  whole  of  the  property  when  they 
want  only  an  infinitesimal  part  of  it.  Our  present  decision  only 
applies  to  lands,  and  it  is  not  necessary  for  us  to  decide  whether 
the  same  rule  applies  to  a  house.  There  may  be  this  distinction 
between  the  two  cases,  that  in  the  case  of  land  nobody  can 
reasonably  say  it  is  necessary  for  the  Commissioners  to  take  all 
when  they  only  want  a  part,  but  it  may  be  that  in  the  case  of  a 
house  or  building  it  may  be  necessary  to  take  all  when  they  only 
want  to  use  part  on  the  improvements.  That  would  be  a  ques- 
tion of  fact  in  each  case,  and  I  must  be  understood  as  reserving 
myself  perfectly  free  if  the  question  arises  hereafter  for  consider- 
ation." Now,  the  use  of  the  word  "  fact "  there  is,  to  my  mind, 
very  material.  The  Lord  Justice  does  not  say,  as  he  might  have 
said,  that  the  statute  authorizes  the  paving  authority  to  take  the 
whole  and  not  part  only,  but  he  says  that  in  each  case  it  is  a 
(1)  28  Ch.  D.  512.  (2)  Law  Rep.  2  Ch.  1. 
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PEARSON,J.  question  of  fact,  which,  as  I  understand,  means  that  I  am  to 
1885      judge  whether  under  the  special  circumstances  the  whole  is  to  be 
Teuliere    taken  or  only  a  part.    In  this  case,  I  have  not  the  difficulty 
Vestry  op  WB^cn  *  mlght  have  had  if  the  vestry  had  wanted  to  take  a  part 

St.  Mary  only  and  the  owners  had  required  them  to  take  the  whole,  but  I 
Abbotts, 

Kensington,  have  the  converse  case.  The  question  I  have  therefore  to  ask 
myself  is,  is  not  this  the  very  case  to  which  Lord  Justice  Bowen 
refers  when  he  says  that  in  all  cases  of  this  kind  it  is  a  question 
of  fact  in  each  case  ?  If  that  be  so  I  have  no  difficulty  in  de- 
ciding it,  because  I  think  the  owners  of  the  orphanage,  having 
a  large  space  of  ground  and  such  large  buildings,  and  being  > 
willing  to  sell  so  much  as  the  vestry  require,  are  entitled  to  sell 
to  the  vestry  that  part  only  :  and  it  is  not  unimportant  to 
remember  that  in  this  view  there  is  nothing  but  pounds,  shillings, 
and  pence  between  the  parties,  because  the  vestry  will  get  what 
they  want,  and  the  owners  are  willing  to  give  it  to  them. 

I  have  come  to  this  conclusion  as  the  best  I  can  arrive  at.  I 
grant  an  injunction  restraining  the  vestry  from  acting  on  the 
notice  they  have  already  given,  and  from  taking  more  than  they 
require  in  making  the  improvement  (the  owners  of  the  orphanage 
being  willing  to  sell  that  part,  and  not  requiring  them  to  take 
the  whole).  I  must  put  that  in ;  for  I  am  not  willing  to  decide  on 
this  section  anything  more  than  is  required  ;  and  I  do  not  mean 
to  say  that  in  another  case,  if  the  owner  require  the  vestry  to 
take  the  whole,  they  will  not  be  required  to  take  the  whole.  I 
throw  out  no  intimation  of  any  kind  on  that  question.  I  think 
if  the  vestry  were  going  to  take  so  much  of  the  buildings  that  the 
portion  left  was  a  mere  wall,  or  a  staircase  and  one  or  two 
kitchens,  it  would  be  unreasonable  as  regards  the  owners  for  the 
vestry  not  to  take  the  whole  and  as  regards  the  vestry  to  make 
them  pay  for  all  the  damage  by  severance ;  but,  as  I  understand, 
a  very  substantial  part  of  the  house  will  be  left.  All  that  will 
be  cut  off  will  be  a  part,  which  the  owners  say  can  be  replaced, 
or  at  all  events,  reinstated  so  far  as  to  enable  them  to  use  the 
other  parts  as  perfectly  as  they  can  now. 

Solicitors :  Blount,  Lynch,  &  Petre  ;  Pontifex,  Heivitt,  &  Pitt. 

D.  P. 
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NOBTON  v.  JOHNSTONE. 


PEARSON.J 


[1877    N.  8.] 


1885 


Aug.  4,  11. 


Tenant  for  Life  and  Remainderman — Trust  for  Accumulation  of  Rents  to  pay 
Mortgage  Debts — Sale  of  Mortgaged  Estate  by  Mortgagee — Right  of  Tenant 
for  Life  to  possession. 

A  testator  devised  his  real  estates  (in  the  events  which  happened)  to  the 
use  of  the  Plaintiff  for  life ;  with  remainder  to  the  use  of  the  Plaintiff's  first 
and  other  sons  successively  in  tail  male ;  with  remainder  over  to  the  use 
of  another  person  in  fee.  The  will  provided  that,  immediately  after  the 
death  of  a  prior  tenant  for  life  (who  died  before  the  testator),  the  trustees  of 
the  will  should  receive  the  rents,  and,  after  paying  thereout  the  interest  on 
the  mortgages  on  the  estates,  should  accumulate  the  residue,  until  the 
amount  of  the  accumulations  should  be  sufficient  to  discharge  the  principal 
of  the  mortgages.  And  the  testator  directed  that,  as  soon  as  the  accumu- 
lations should  be  sufficient  to  pay  off  the  mortgages,  the  trustees  should 
forthwith  pay  them  off.  And  he  declared  that  the  Plaintiff,  or  other  the 
person  for  the  time  being  entitled  for  life  or  in  tail  to  the  estates  under  the 
limitations  of  the  will,  should  not  be  entitled  to  receive  any  part  of  the 
rents  until  the  mortgages  had  been  paid  off.  After  the  testator's  death 
the  mortgagees  sold  those  parts  of  the  estates  which  were  comprised  in 
their  mortgages.  The  proceeds  of  sale  were  not  enough  to  pay  the  whole 
of  the  mortgage  debts,  and  the  balance  was  paid  out  of  the  accumulations 
of  rents.    A  surplus  of  accumulations  remained  : — 

Held,  that  the  tenant  for  life  was  entitled  to  be  let  into  possession  of  the 
estates  which  remained  unsold,  and  to  have  the  surplus  of  the  accumulations 
paid  to  him. 

PETITION  by  a  tenant  for  life  of  settled  estates,  asking  that  he 
might  be  let  into  possession  of  the  real  estates,'  the  subject  of  the 
settlement. 

Fletcher,  Lord  Grantley,  by  his  will,  dated  the  10th  of  August, 
1863,  devised  all  his  real  estates  to  trustees  in  fee ;  as  to  his  estates 
in  Surrey  and  Sussex,  to  the  use  of  his  wife  for  her  life  ;  and,  as  to 
those  estates,  from  and  immediately  after  her  death,  and,  as  to  the 
rest  of  his  estates,  from  and  immediately  after  his  own  death,  to 
the  use  of  G.  C.  Norton  (who  died  in  the  testator's  lifetime)  for  his 
life,  and  after  his  death  to  the  use  of  the  testator's  great  nephew 
Richard  Brinsley  Norton  (afterwards  Lord  Grantley)  for  his  life ; 
with  remainder  to  the  use  of  his  first  and  other  sons  successively 
in  tail  male ;  with  remainder  to  the  use  of  Charles  Grantley 
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PEAESON,J.  Campbell  Norton  in  fee.     The  will  contained  a  proviso  that, 
1885       from  and  immediately  after  the  death  of  G.  C.  Norton,  the  trustees 
Norton     should  receive  and  take  the  rents,  issues,  and  profits  of  the  estates, 
and,  after  paying  thereout  from  time  to  time  the  interest  pay- 
able in  respect  of  the  mortgages  or  incumbrances  affecting  the 
estates,  should  invest  the  residue  thereof  as  therein  mentioned, 
so  that  the  same  might  accumulate  in  the  nature  of  compound 
interest,  until  the  amount  of  such  accumulation  should  be  suffi- 
cient to  discharge  the  principal  of  the  mortgages  and  incumbrances 
afYecting  the  estates.    And  the  testator  directed  that,  as  soon  as 
such  accumulations  should  be  sufficient  fully  to  pay  off  and  dis- 
charge such  mortgages  and  incumbrances,  his  trustees  should 
forthwith  pay  off  and  discharge  the  same.    And  he  declared  that 
the  said  B.  B.  Norton,  or  other  the  person  or  persons  for  the  time 
being  entitled  for  life  or  in  tail  to  the  estates  under  the  limitations 
thereinbefore  contained,  should  not  be  entitled  to  the  receipt  of 
any  part  of  the  rents  and  profits  thereof,  until  the  said  mortgages 
and  incumbrances  thereon  should  have  been  fully  paid  off  and 
discharged.    The  testator  died  on  the  27th  of  August,  1875.  The 
action  was  brought  by  B.  B.  Norton  to  determine  various  questions 
arising  under  the  will.    The  Plaintiff  attained  twenty-one  on  the 
1st  of  October,  1876.    The  testator's  widow  died  on  the  1st  of 
May,  1878.    At  the  time  of  the  testator's  death  parts  of  his 
estates  were  subject  to  two  mortgages,  one  for  £75,000  and  the  other 
for  £1000.    The  surplus  of  the  income  of  the  estates  was  accumu- 
lated by  the  trustees  in  accordance  with  the  directions  contained 
in  the  will,  and  in  1880  the  mortgage  for  £1000  was  paid  off  out  of 
the  accumulations.   On  the  23rd  of  January,  1884,  the  mortgagees 
for  £75,000  gave  notice  to  the  Plaintiff,  the  trustees  of  the  will, 
and  C.  G.  C.  Norton,  to  pay  off,  on  or  before  the  23rd  of  July, 
1884,  the  principal  money  and  interest  due  on  that  mortgage,  and 
that,  in  default  of  their  so  doing,  the  mortgagees  intended  to  sell 
the  property  subject  to  the  mortgage  under  their  power  of  sale. 
By  an  order  made  in  the  action  on  the  15th  of  February,  1884, 
the  Judge  expressed  an  opinion  that  the  trustees  ought  not  to 
take  any  steps  in  respect  of  the  mortgagees'  notice,  but  should 
allow  the  notice  to  be  acted  on  by  them.    The  property  subject 
to  the  mortgage  was  accordingly  sold  by  the  mortgagees,  and 
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realized  the  sum  of  £67,872.    The  balance  remaining  due  toPEARSON,J 

the  mortgagees  was.  under  an  order  dated  the  3rd  of  June,  1885,  1885 

paid  to  them  out  of  a  fund  in  Court  arising  from  accumulations  Norton 

of  rents.    In  this  way  all  the  mortgages  affecting  the  settled  j0HNgT0NE 

estates  were  discharged.    The  Plaintiff  by  this  petition  asked  that   

he  might  be  let  into  possession  of  the  estates  remaining  unsold, 
and  that  the  residue  of  the  fund  in  Court  arising  from  the  accu- 
mulations of  rents  (after  payment  of  costs)  might  be  paid  to  him. 

W.  W.  Karslahe,  Q.C.,  and  E.  8.  Ford,  for  the  Petitioner  :— 

The  mortgages  having  been  paid  off,  the  Petitioner  is  entitled 
to  be  let  into  possession.  The  testator  directed  the  accumulation 
of  rents  only  for  the  purposes  of  paying  off  the  mortgages  ;  there 
is  no  direction  in  the  will,  express  or  implied,  that  the  accumu- 
lation is  to  continue  after  the  mortgage  debts  are  paid,  in  order  to 
recoup  the  inheritance.  The  remainderman  has  no  equity  against 
the  tenant  for  life :  Tewart  v.  Lawson  (1) ;  Bateman  v.  HotcKkin  (2). 
The  only  distinction  between  Tewart  v.  Lawson  and  the  present 
case  is,  that  there  the  mortgage  debts  had  been  paid  by  means 
of  sales  of  parts  of  the  settled  estates  under  orders  of  the  Court. 
Here  the  sale  was  made  by  the  mortgagees  in  effect  with  the 
sanction  of  the  Court.  The  remainderman  was  present  when  the 
order  giving  that  sanction  was  made. 

Cozens-Hardy,  Q.C.,  and  D.  L.  Alexander,  for  the  remainder- 
man : — 

The  sale  was  made  collusively  at  the  request  of  the  tenant  for  life. 

[Pearson,  J. : — Suppose  the  tenant  for  life  had  sold  under  the 
power  given  to  him  by  the  Settled  Land  Act,  1882  ?] 

Under  sect.  53  of  the  Act  he  would  have  been  in  the  position 
of  a  trustee  for  all  the  persons  entitled  under  the  settlement. 

[Pearson,  J. : — Does  that  mean  more  than  that  a  tenant  for 
life  is  bound  to  sell  with  the  same  care  and  caution  as  a  trustee 
should  ?] 

In  re  KnatehhulV  s  Settled  Estate  (3)  shews  that  the  Act  was  not 

(1)  Law  Rep.  18  Eq.  490.  (2)  10  Beav.  428. 

(3)  29  Ch.  D.  5S8. 
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PEARSON, J.  intended  to  alter  the  rights  inter  se  of  tenant  for  life  and  remain- 
1885  derman. 

Norton        ^n  Tewart  v.  Lawson  (1)  the  trust  was  to  accumulate  the  rents  for 

v-        the  purpose  of  paying  the  testator's  debts.   In  the  present  case  the 
Johnstone.         r    r  i  j     o  i 

  trust  is  to  accumulate  the  rents  until  the  amount  of  the  accumu- 
lations shall  be  sufficient  to  discharge  the  principal  of  the  mortgage 
debts. 

At  any  rate  the  accumulated  fund  now  in  Court  ought  to  be 
applied  in  recouping  the  inheritance ;  the  will  has  declared  a 
positive  trust  of  that  fund.  If  the  accumulated  fund  had  been 
large  enough  to  pay  the  whole  of  the  mortgage  debt,  surely  it 
ought  to  have  been  employed  in  paying  it,  and  the  same  principle 
applies  to  the  fund  whatever  its  amount. 

Elphinstone,  for  the  trustees  of  the  will. 

KarslaJce,  in  reply  : — 

The  will  contains  no  gift  of  the  accumulations  to  the  remain- 
derman. 


Aug.  11.  Peaeson,  J.  (after  stating  the  provisions  of  the  will 
and  the  other  facts,  continued)  : — 

It  is  admitted  that  the  notice  which  the  mortgagees  gave  in 
January,  1884,  to  pay  off  the  mortgage  debt,  was  given  with  the 
knowledge,  and  almost  at  the  request  of,  the  tenant  for  life.  The 
notice  was,  however,  brought  before  the  Court,  and  the  Judge  ex- 
pressed an  opinion  that  the  trustees  ought  not  to  take  any  steps, 
but  should  allow  the  notice  to  be  acted  on  by  the  mortgagees.  The 
property  comprised  in  the  mortgage  was  accordingly  sold.  The 
proceeds  of  sale  were  not  sufficient  to  pay  off  the  mortgage  debt, 
and  the  deficiency  was  made  good  out  of  the  accumulation  of  rents, 
and  there  now  remains  a  surplus  of  the  accumulated  fund  in  Court. 
The  result  is  that  the  estates  are  free  from  incumbrances,  and, 
therefore,  so  far  as  the  will  goes,  there  is  no  longer  any  reason  for 
impounding  the  rents.  But  it  is  urged  on  behalf  of  the  remain- 
derman, and  apparently  with  a  good  deal  of  reason,  that,  inas- 
much as  the  mortgage  debt  has  been  paid  off  by  means  of  a  sale 
(1)  Law  Rep.  18  Eq.  490. 
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of  the  property,  which  is  not  what  was  contemplated  by  the  PEARSON,J 
testator,  the  accumulation  of  the  rents  ought  to  continue,  until  1885 
such  a  sum  is  obtained  as  is  equal  to  the  amount  which  was  raised  Norton 
by  the  sale,  and  that  the  sum  thus  obtained  ought  to  be  em- 
ployed in  recouping  the  inheritance,  the  tenant  for  life  receiving 
only  the  interest  of  it.  I  can,  however,  find  nothing  in  the  will 
which  deals  with  the  actual  state  of  things.  The  will  only  says 
that  the  tenant  for  life  is  not  to  be  entitled  to  the  receipt  of  any 
part  of  the  rents  until  the  mortgages  are  paid  off.  Since  the  will 
was  executed  the  Settled  Land  Act,  1882,  has  been  passed,  and,  if 
the  tenant  for  life  had  executed  the  power  of  selling  the  estates 
which  is  conferred  on  him  by  that  Act,  one  of  the  purposes  to 
which  the  proceeds  of  sale  might  have  been  applied  would  have 
been  the  discharge  of  incumbrances  affecting  the  inheritance.  I 
can  see  no  reason  why  the  proceeds  of  a  sale  by  the  mortgagees 
should  not  be  applied  in  the  same  way.  If  the  testator  intended 
that  the  rents  should  be  accumulated  for  the  benefit  of  the  re- 
mainderman, after  the  mortgages  had  been  discharged,  he  has  not 
said  so.  Having  regard  to  the  decision  in  Tewart  v.  Lawson  (1),  a 
case  very  like  the  present,  I  think  I  must  hold  that  the  tenant  for 
life  is  entitled  to  be  let  into  possession  of  the  estates.  And  I 
think  that  the  accumulated  fund  falls  within  the  same  rule.  It  is 
derived  from  an  accumulation  of  rents,  and  it  is  not  now  wanted 
for  the  purpose  for  which  it  was  accumulated.  I  have  felt  great 
difficulty  in  coming  to  a  conclusion,  and,  whichever  way  I  had 
decided  the  case,  the  decision  would  not  have  been  satisfactory  to 
me.  But  my  ratio  decidendi  is  this — the  mortgage  debts  have 
been  paid  in  a  way  different  from  that  which  the  testator  intended, 
but  he  has  not  provided  for  that  event. 

Solicitors  for  Tenant  for  life :  Fladgate  &  Fladgate. 
Solicitors  for  Kemainderman  :  Capron,  Daltons,  &  Go. 
Solicitors  for  Trustees :  Whitakers  &  Woolbert. 


(1)  Law  Rep.  18  Eq.  490. 
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In  re  LEWIS. 
FOXWELL  v.  LEWIS. 

[1885    L.  1438.] 

Real  and  Personal  Estate — Conversion — Election  to  take  Personalty  as  Realty — 
Peal  Estate  in  Lease  with  Option  to  Tenant  to  purchase  Reversion. 

A  testator  by  his  will  gave  his  real  estate  and  the  residue  of  his 
personal  estate  to  trustees,  on  trust  to  sell  his  real  estate,  and  to  convert 
and  get  in  his  residuary  personal  estate,  and  to  stand  possessed  of  the 
moneys  arising  from  both,  on  trust  to  invest  the  same,  and  to  pay  the 
income  to  his  wife  during  her  life  or  widowhood,  and,  after  her  death  or 
second  marriage,  upon  trust  to  divide  the  trust  funds  equally  between  such 
of  his  children  as  should  be  living  at  his  death,  and  the  issue  of  such  of 
them  as  might  be  then  dead.  The  testator  died  in  1869.  The  wife  and 
two  infant  children  survived  him.  There  were  no  issue  of  any  deceased 
child.  Both  the  children  died  before  the  wife  unmarried  and  intestate,  the- 
one  who  died  last  dying  in  1876.  The  wife  did  not  marry  again,  and  she 
died  in  1885  intestate.  The  only  real  estate  of  the  testator  was  a  house,  of 
which  he  had  in  1869  agreed  to  grant  a  lease  for  twenty  years,  with  an 
option  to  the  tenant  to  purchase  the  reversion  at  any  time  during  the  term. 
At  the  death  of  the  widow  this  option  had  not  been  exercised,  and  the 
house  had  not  been  sold  by  the  trustees.  After  the  deaths  of  the  children 
the  widow  continued  in  receipt  of  the  rent  of  the  house : — 

Held,  that,  by  reason  of  the  tenant's  option  to  purchase  the  house,  the 
widow's  continued  receipt  of  the  rent  was  no  evidence  of  an  election  by 
her  to  take  the  property  as  real  estate,  and  that  on  her  death  it  descended 
as  personalty  to  her  next  of  kin. 

In  re  Gordon  (1)  distinguished. 

Okiginating  SUMMONS  to  determine  certain  questions 
arising  in  relation  to  the  will  of  Richard  Lewis,  who  died  on  the 
14th  of  November,  1869. 

The  testator  by  his  will,  dated  the  20th  of  February,  1867, 
devised  all  real  estate  to  which  he  might  be  entitled  at  his 
decease,  and  the  residue  of  the  personal  estate  to  which  he  might 
be  then  entitled,  to  trustees,  on  trust  to  sell  his  real  estate  in 
manner  therein  mentioned,  and  to  convert  and  get  in  his  resi- 
duary personal  estate,  and  to  stand  possessed  of  the  moneys 

(1)  6  Ch.  D.  531. 
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arising  from  such  real  and  personal  estate,  upon  trust  to  invest  PEARSON.J. 
the  same  as  therein  mentioned,  and  to  pay  to  or  permit  his  wife 
to  receive  the  annual  income  arising  therefrom,  during  so  long  as 
she  should  live  and  continue  his  widow  and  unmarried,  and,  from 
and  after  her  decease  or  marriage  again,  whichever  should  first 
happen,  then,  as  to  the  trust  moneys  and  the  investments  thereof, 
upon  trust  for,  and  to  be  equally  divided  between,  such  of  his 
children  as  might  be  living  at  the  time  of  his  decease,  and,  the 
issue  of  such  of  them  as  might  be  then  dead,  such  issue  to  take 
its  parent's  share  only,  and,  if  more  than  one,  in  equal  shares. 

The  testator  left  surviving  him  his  wife  and  two  infant  chil- 
dren. There  were  no  issue  of  any  deceased  child.  The  widow 
died  on  the  30th  of  April,  1885,  intestate.  She  had  not  married 
again.  The  children  both  died  before  her,  unmarried  and  in- 
testate. The  last  survivor  of  the  children  died  in  1876. 

The  only  real  estate  which  the  testator  had  at  the  time  of  his 
death  was  a  freehold  house  at  Wotton-under-Edge,  called  Coomhe 
Villa.  On  the  23rd  of  May,  1867,  he  had  entered  into  an  agree- 
ment with  Henry  Champion  to  grant  him  a  lease  of  this  house, 
for  a  term  of  twenty  years  from  Midsummer,  1867,  and  this  agree- 
ment gave  power  to  the  lessee,  his  executors,  administrators,  and 
assigns,  at  any  time  during  the  term,  to  purchase  the  fee  simple 
of  the  property  for  £1600,  upon  giving  ten  days'  notice  of  his 
desire  so  to  do.    This  option  had  not  been  exercised. 

On  the  death  of  the  widow,  the  house  remained  unsold,  and 
the  question  arose,  whether,  under  the  circumstances,  it  was  to  be 
treated  as  real  estate  or  as  personalty,  and  whether  the  widow's 
heir-at-law  or  her  next  of  kin  were  entitled  to  it. 

The  Plaintiff,  who  was  the  surviving  executor  of  the  testator,  de- 
posed that  the  widow  had  frequently  expressed  to  him  generally 
her  desire  that  the  property  should  remain  as  it  was,  but  that  she 
never  mentioned  the  retention  of  Coomhe  Villa  in  particular. 


Dibdin,  for  the  widow's  heir,  referred  to  In  re  Gordon  (1). 
Beal,  for  the  widow's  next  of  kin,  referred  to  Meek  v.  Deve- 

(2)  6  Oh.  D.  566. 


ish  (2). 


(1)  6  Ch.  D.  531. 
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rEARSON,J.     Aug.  12.  Pearson,  J.  (after  stating  the  provisions  of  the  will, 
1885       continued) : — 

Lewis  I  decided  yesterday  that,  there  being  an  absolute  trust  for 
Foxwell  sale,  the  real  estate  was  converted  into  personalty  as  from  the 
death  of  the  testator.  The  two  children  died  while  they  were 
infants,  before  it  was  possible  for  them  to  make  any  election 
to  take  the  property  as  real  estate.  The  mother  by  their  deaths 
became  absolutely  entitled  to  the  whole  property  as  personalty. 
She  has  died  intestate.  The  question  is,  whether  her  heir-at-law  or 
her  next  of  kin  is  entitled  to  it,  i.e.,  whether  it  is  to  be  considered 
as  having  been  in  her  hands  real  or  personal  estate.  The  last  of 
the  children  died  in  1876 ;  the  mother  died  in  1885.  Therefore, 
for  about  nine  years  she  has  been  absolutely  entitled  to  the  pro- 
perty, whether  as  realty  or  as  personalty.  There  is  no  dispute  as 
to  the  rule  of  law  which  applies  to  cases  of  this  kind ;  the  only 
difficulty  is  in  the  application  of  the  rule.  The  rule  is  this  : 
whenever  real  estate  has  been  converted  into  personalty,  or,  accord- 
ing to  the  doctrine  of  a  Court  of  Equity,  is  to  be  treated  as  having 
been  converted  into  personalty,  it  must  then  descend  as  person- 
alty, unless  some  person  who  is  absolutely  entitled  to  it  has 
shewn  in  some  way  that  he  has  elected  to  take  it  as  real  estate. 
Almost  anything  will  be  enough  to  shew  such  an  intention,  but 
there  must  be  something.  In  In  re  Gordon  (1),  Jessel,  M.K., 
thought  that  the  fact  that  a  person,  who  was  absolutely  entitled 
under  the  trusts  of  a  will  to  the  proceeds  of  sale  of  real  estate, 
had  remained  in  possession  and  received  the  rents  for  nine  years, 
and  had  taken  no  steps  to  have  the  estate  sold,  was  sufficient  evi- 
dence of  an  election  to  take  the  property  as  real  estate.  In  Holder 
v.  Lofts  (August,  3, 1885),  I  followed  that  decision.  In  that  case  a 
marriage  settlement  of  personal  estate  authorized  the  trustees,  at 
the  request  of  the  husband  and  wife,  to  invest  in  the  purchase  of 
land,  which  they  were  to  sell  on  the  same  request.  The  income 
was  to  be  paid  to  the  wife  for  her  life,  and  after  her  death  to  the 
husband  for  his  life.  In  default  of  issue  the  property  went  to 
the  wife  absolutely,  in  case  she  survived  the  husband.  In  1841 
the  trustees  invested  part  of  the  trust  funds  in  the  purchase  of 

(1)  6  Ch.  D.  531. 
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land.    The  husband  died  in  1880.    There  was  no  issue  of  the  PEAESON,J. 
marriage.    The  wife  died  intestate  in  1884.    The  land  was  not  1885 
sold  during  the  husband's  lifetime,  the  husband  and  wife  never  jn 


re 


v. 

Lewis. 


having  requested  the  trustee  to  sell  it.  After  the  death  of  the  Lewis. 
husband  the  wife  allowed  it  to  remain  unsold  and  received  the 
rents  of  it.  I  held  that,  under  those  circumstances,  there  was 
sufficient  evidence  of  an  election  by  the  wife  to  take  the  property 
as  real  estate,  and  that  it  descended  to  her  heir.  I  should  come 
to  the  same  conclusion  in  the  present  case,  but  for  one  circum- 
stance which  distinguishes  it  from  In  re  Gordon  (1),  and  Holder 
v.  Lofts.  The  real  estate  consists  of  a  house  which  the  testator 
agreed  to  let  for  a  term  of  twenty  years,  expiring  in  1887,  and  the 
agreement  gave  the  tenant  an  option  to  purchase  the  fee  simple 
of  the  property  at  any  time  before  the  expiration  of  the  term.  The 
term  has  not  yet  expired.  There  was  therefore  a  very  sufficient 
reason  why  no  sale  of  the  house  should  take  place,  either  upon 
the  death  of  the  testator,  or  during  the  period  for  which  the  widow 
survived  the  children.  I  am  afraid,  therefore,  that  I  cannot, 
under  the  circumstances,  treat  the  fact  that  the  widow  remained 
in  possession  of  the  property  after  the  death  of  the  children  as 
any  evidence  one  way  or  the  other  of  an  election  by  her  to  take 
the  property  as  real  estate.  I  say  "  I  am  afraid  "  I  must  come  to 
this  conclusion,  not  from  any  regard  to  the  circumstances  of  this 
particular  case,  but  because  I  very  much  regret  that  it  is  not  the 
law  that  property  is  always  to  be  taken  in  the  character  in 
which  it  is  actually  found  at  the  time  when  it  ought  to  be  dis- 
tributed. I  feel  myself  bound  to  hold  that  in  the  present  case 
the  property  has  not  lost  its  character  of  personalty. 

Solicitors :  Bridges,  Sai'Jell,  &  Co.,  agents  for  Turner  &  Chanter, 
Wotton-under-Edge. 

(1)  6  Ch.  D.  531. 
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The  Mode  of  Citation  of  the  Volumes  in  the  Three  Series  of  the  Law  Eepobts,  commencing 
January  1,  1885,  will  be  as  follows  : — 


In  the  First  Series, 
28  Oh.  D. 

In  the  Second  Series, 
14  Q.  B.  D.  10  P.  D. 

In  the  Third  Series, 
10  App.  Cas. 


INDEX. 


ABANDONMENT— Domicil  -        -  165 

See  Domicil. 
ABSTRACT  OF  TITLE — Expense  of         -  42 

See  Vendor  and  Purchaser.  1. 
ACCOUNT — Mortgagee  in  possession        -  336 

See  Mortgage.  3. 
-ACCUMULATIONS — Tenant  for  Life  and  Remain- 
derman— Trust  for  Accumulation  of  Bents  to  pay 
Mortgage  Debts  —  Sale  of  Mortgaged  Estate  by 
Mortgagee— Right  of  Tenant  for  Life  to  possession.'] 
A  testator  devised  his  real  estates  (in  the  events 
which  happened)  to  the  use  of  the  Plaintiff  for 
life ;  with  remainder  to  the  use  of  the  Plaintiff's 
first  and  other  sons  successively  in  tail  male  ;  with 
remainder  over  to  the  use  of  another  person  in 
fee.  The  will  provided  that,  immediately  after 
the  death  of  a  prior  tenant  for  life  (who  died 
before  the  testator),  the  trustees  of  the  will 
should  receive  the  rents,  and,  after  paying  there- 
out the  interest  on  the  mortgages  on  the  estates, 
should  accumulate  the  residue,  until  the  amount 
of  the  accumulations  should  be  sufficient  to  dis- 
charge the  principal  of  the  mortgages.  And  the 
testator  directed  that,  as  soon  as  the  accumula- 
tions should  be  sufficient  to  pay  off  the  mortgages, 
the  trustees  should  forthwith  pay  them  off.  And 
he  declared  that  the  Plaintiff,  or  other  the  person 
for  the  time  being  entitled  for  life  or  in  tail  to 
the  estates  under  the  limitations  of  the  will, 
should  not  be  entitled  to  receive  any  part  of  the 
rents  until  the  mortgages  had  been  paid  off. 
After  the  testator's  death  the  mortgagees  sold 
those  parts  of  the  estates  which  were  comprised 
in  their  mortgages.  The  proceeds  of  sale  were 
not  enough  to  pay  the  whole  of  the  mortgage 
debts,  and  the  balance  was  paid  out  of  the  accu- 
mulations of  rents.  A  surplus  of  accumulations 
remained : — Held,  that  the  tenant  for  life  was 
entitled  to  be  let  into  possession  of  the  estates 
which  remained  unsold,  and  to  have  the  surplus 
of  the  accumulations  paid  to  him.  Norton  v. 
Johnstone  -  649 
 Separate  estate  -  183 

See  Husband  and  Wife.  2. 
Vol.  XXX  —Ch.  D.  2 


ADVOWSON — Freehold  Hereditament  "  situate  in 
the  parish  of  D." — Description — Parcels — General 
Words — Recitals.']  An  advowson,  although  it  is 
a  hereditament,  and  as  being  the  right  of  presen- 
tation to  a  church  at  a  particular  place,  "  does 
concern  land  at  a  certain  place,"  is  but  a  right 
collateral  to  land,  and  is  not  aptly  described  as 
"  being  situate  at"  a  particular  place. — Such  a 
description,  however,  may  pass  an  advowson 
under  certain  circumstances,  e.g.  when  upon  an 
examination  of  the  whole  instrument  a  clear  in- 
tention is  shewn  that  it  shall  pass,  or  upon  evi- 
dence that  there  is  no  other  property  in  that 
particular  place  capable  of  being  disposed  of  by 
the  instrument. — Anon.  (3  Dyer,  323  b)  and  Kensey 
v.  Langham  (Cas.  t.  Tal.  143)  discussed  and  re- 
conciled.— General  words,  although  introduced 
for  the  purpose  of  sweeping  into  the  assurance 
everything  which  has  been  omitted  by  mistake, 
apply  prima  facie  only  to  things  ejusdem  generis 
with  those  specifically  enumerated. — G.  J.,  tenant 
in  tail  in  possession  of  manors,  lands,  and  heredita- 
ments, devised  by  the  will  of  J.  J.,  and  also  of  the 
advowson  of  Christ  Church,  Doncaster,  appointed 
to  somewhat  similar  uses  by  a  separate  devise  in 
the  same  will,  by  a  deed  which  recited  only  the 
devise  of  the  manors,  &c,  disentailed  and  limited 
to  the  use  of  himself  in  fee,  "  All  and  singular 
the  manors,  lands,  hereditaments  and  premises 
devised  by  the  said  will,  and  also  all  other  the 
lands,  hereditaments,  and  premises  whatsoever,  of 
which  he  was  seised  as  tenant  in  tail  in  possession 
in  anywise  howsoever." — By  a  deed  of  resettle- 
ment executed  the  next  day,  after  reciting  that 
he  was  seised  of  "  The  several  manors  and  here- 
ditaments comprised  in  the  schedule  subject  to 
certain  charges,"  and  desired  to  settle  "  the  same 
hereditaments"  he  assured  to  trustees  in  strict 
settlement,  "  All  and  singular  the  manors,  mes- 
suages, farms,  lands,  and  hereditaments  comprised 
and  described  in  the  schedule,"  "  and  all  other  the 
freehold  hereditaments  of  him  the  said  G.  J. 
situate  in  the  parish  of  Doncaster."  The  sche- 
dule contained  a  detailed  description  of  the 
parcels,  but  neither  in  it  nor  the  deed  itself  was 
Z  1 
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ADV0WS0N— continued. 

there  any  reference  to,  or  nny  provision  applicable 
to  the  advowson.  Gr.  J.  had  property  other  than 
the  advowson  in  the  parish  of  D.,  and  the  advow- 
son was  not  subject  to  any  charges.  —  It  was 
admitted  that  some  portions  of  the  disentailed 
property  had  been  intentionally  omitted  from  the 
resettlement: — Held,  by  North,  J.,  that  the  ad- 
vowson was  included  in  the  disentailing  deed. — 
Held,  by  the  Court  of  Appeal  (affirming  the 
decision  of  North,  J.),  that  having  regard  to  the 
recitals,  the  omission  of  parts  of  the  property,  and 
looking  to  the  whole  scope  of  the  deed,  the  ad- 
vowson was  not  by  force  of  the  general  words 
"  all  other  hereditaments  situate  in  the  parish  of 
D."  included  in  the  deed  of  resettlement.  Cromp- 
ton  v.  Jarratt        -        -        -      C.  A.  298 


-Adoption  of 
-  490 


92 


ACQUIESCENCE— Breach  of  trust- 
investments 

See  Trustee. 
ADEMPTION  - 

See  Will.  3. 
ADMINISTRATION— Order  for— Suit  by  creditor 

See  Limitations,  Statute  of.  [291 
AFTEB-ACQUIRED  PROPERTY    -        -  500 

See  Settlement.  1. 
•  Will  speaking  from  death      -        -  50 

See  Will.  8. 
AGENCY  CHARGES— Taxation     -        -  I 

See  Solicitor.  2. 
AGREEMENT— Parol— To  pay  part  costs  114 

See  Solicitor.  4. 
 Separation — Reconciliation     -        -  143 

See  Husband  and  Wife.  5. 
ALTERATION— Memorandum  of  association  376 

See  Company.  3. 
AMENDMENT — Order  passed  and  entered  239 

See  Practice.  6. 
APPEAL— Person  not  a  party        -        -  421 

See  Practice.  1. 
 Time  for — Originating  summons      -  231 

See  Practice.  7. 
APPOINTMENT       -        -  172,  186,  617 

See  Power.    1,  2,  3. 
 Members  of  local  board         -        -  350 

See  Local  Board. 
ARBITRATION— Lands  Clauses  Act       -  553 

See  Lands  Clauses  Act. 
ARMY — Domicil  of  British  subject  abroad  165 

See  Domicil. 
ARREARS— Tithe  rent-charge      -        -  84 

See  Tithes. 

ARREST— Debtor— Receiving  order         -  480 

See  Bankruptcy.  2. 
ASSIGNMENT  OF  DEBT — Auctioneer's  lien  192 

See  Auctioneer. 
ATTACHMENT— Debtor— Receiving  order  480 

/See  Bankruptcy.  2. 

AUCTIONEER — Assignment  of  DeU— Lien— Mar- 
shalling— Two  Funds,  one  subject  to  Lien,  the  other 
nof]  The  Defendants  were  auctioneers  and  had 
sold  for  a  customer  a  brewery,  and  part  of  the 
proceeds  of  the  gale  was  in  their  hands  subject  to 
their  claim  for  charges  incurred  in  connection 


AUCTIONEER — continued. 

with  the  sale :  they  had  also  in  their  hands  the 
balance  of  the  price  of  some  furniture  sold  by 
them  for  the  same  customer.  The  Plaintiff  was 
a  creditor  of  the  Defendants'  customer,  and  he  by 
letter  charged  the  proceeds  of  the  sale  of  the 
brewery  in  favour  of  the  Plaintiff.  The  Defen- 
dants wrote  to  the  Plaintiff  acknowledging  the 
receipt  of  the  letter  of  charge.  The  Defendants 
afterwards  paid  their  customer  the  balance  of  the 
price  of  the  furniture,  and  appropriated  the  part 
of  the  proceeds  of  the  sale  of  the  brewery  in  their 
hands  to  the  payment  of  their  charges: — Held, 
first,  that  the  letter  of  charge  and  the  Defendants' 
acknowledgment  thereof  amounted  to  a  good 
equitable  assignment  in  favour  of  the  Plaintiff : — 
Secondly,  that  the  Defendants,  as  auctioneers, 
had  a  lien  for  their  charges  upon  the  part  of  the 
proceeds  of  the  sale  of  the  brewery  in  their 
hands : — Thirdly,  that  the  Defendants  were  at 
liberty  to  appropriate  the  part  of  thp  proceeds  of 
the  sale  of  the  brewery  in  their  hands  to  the  pay- 
ment of  their  charges,  and  were  not  bound  to 
take  payment  of  their  charges  out  of  the  price  of 
the  furniture  in  order  to  enable  the  Plaintiff  to 
obtain  payment  of  his  charge,  and  that  the  doc- 
trine of  marshalling  did  not  apply.  Weed  r. 
Smith     -        -        -        -        -    C.  A.  192 

BANKRUPTCY — Order  and  Disposition  of  Bank- 
rupt "  in  his  trade  or  business  " — Shares  in  Incor- 
porated Company — Chose  in  A'-tion — Bankruptcy 
Act,  1883  (46  &¥l  Vict.  c.  52),  s.  44,  mb-s.  HQ 
B.  and  T.  were  partners  as  stockbrokers,  and 
their  practice  was  from  time  to  tune  to  buy  shares 
in  the  way  of  their  business,  and  to  obtain  ad- 
vances on  them  by  equitable  mortgage  or  other- 
wise for  the  purposes  of  their  business,  and  for 
convenience  the  shares  were  generally  taken  in 
the  name  of  B.,  who  held  them  as  trustee  for  the 
partnership.  B.  deposited  the  certificates  together 
with  a  blank  transfer  of  railway  shares,  bought 
with  partnership  moneys,  and  registered  in  his 
name,  with  a  bank  to  secure  moneys  due  to  the 
bank  from  the  firm.  B.  and  T.  became  bankrupt, 
and  no  notice  of  the  deposit  was  given  to  the 
railway  company  until  after  the  commencement 
of  the  bankruptcy : — Held,  that  as  the  shares- 
were  bought  with  partnership  moneys,  and  in- 
tended to  be  used  for  the  purpo.-es  of  the  partner- 
ship business,  they  were  at  the  time  of  the  bank- 
ruptcy in  the  order  and  disposition  of  B.  in  his 
business,  for  that  the  business  of  the  partnership 
was  B.'s  business,  although  another  person  was 
associated  with  him  in  it ;  and  further,  that  as  no 
notice  of  the  deposit  had  been  given  to  the  rail- 
way company,  the  shares  were  in  the  order  and 
disposition  of  B.,  by  the  consent  and  permission 
of  the  true  owner,  under  such  circumstances  that 
B.  was  the  reputed  owner  of  them : — Held,  there- 
fore, that  the  shares  must  pass  to  the  trustee  in 
bankruptcy,  unless  they  were  taken  out  of  the 
reputed  ownership  clause,  Bankruptcy  Act,  1883. 
s.  44,  sub-s.  iii.,  by  the  proviso  excluding  choses 
in  action  from  the  operation  of  the  clause. — Held. 
by  Cotton  and  Lindley,  L.J  J.,  dissntiente  Fry. 
L.J.,  that  the  shares  were  not  choses  in  action 
within  the  meaning  of  the  proviso,  and  that  they 
passed  to  the  trustee. — Order  of  Bacon,  V.C, 
affirmed.  Colonial  Bank  v.  Whixney  C.  A.  261 
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BANKRUPTCY — cont  inued. 

2.          Receiving  Order — Attachment — Arrest 

of  Debtor  between  Date  and  signing  of  Order — 
Bankruptcy  Act,  1883,  s.  9 — Bankruptcy  Rules, 
1883,  r.  153;  Appendix,  Forms  29  and  30.] 
Having  regard  to  the  terms  of  sect.  9  of  the 
Bankruptcy  Act,  1883,  as  to  the  effect  of  a  re- 
ceiving order  in  protecting  a  debtor  from  arrest, 
the  order  must  be  deemed  to  have  been  "  made  " 
on  the  day  it  was  pronounced,  and  therefore  as 
protecting  the  debtor  as  from  that  day. — There- 
fore, where  a  debtor  had  been  arrested  under  an 
order  of  the  Chancery  Division  made  after  the 
date  of  a  receiving  order  pronounced  before,  but 
not  drawn  up  and  signed  by  the  Eegistrar  (Bank- 
ruptcy Kules,  1883,  r.  153,  Appendix,  Forms  29 
and  30)  until  after  the  arrest,  he  was  ordered  to 
be  discharged,  notwithstanding  that  he  had  by 
his  counsel  submitted  to  the  order  of  attachment. — 
Order  of  Kay,  J.,  affirmed.    In  re  Manning 

[C.  A.  480 

 Forfeiture  on — Ke-assignment         -  .  623 

See  Settlement.  3. 
 Husband  of  executrix — Action — Costs  24 

See  Peactice.  4, 
BANKRUPTCY  RULES,  1883,  r.  153 ;  Appendix, 

Forms  29  and  30    -        -        -  480 

See  Bankruptcy.  2. 
BENEFICE— Mortgage— 13  Eliz.  c.  20     -  520 

See  Mortgage.  1. 
BILL  OF  COSTS        -  441 

See  Solicitor.  3. 
 Promise  to  pay  lump  sum       -        -  114 

See  Solicitor.  4. 
BILL  OF  EXCHANGE — Conflict  of  Law— Foreign 
Indorsement  —  Company  —  Winding-up  —  Liqui- 
dator— Costs.']  Bills  of  exchange  were  drawn  in 
France  by  a  domiciled  Frenchman  in  the  French 
language,  in  English  form,  on  an  English  com- 
pany, who  duly  accepted  them.  The  drawer  in- 
dorsed the  bills  and  sent  them  to  an  Englishman 
in  England : — Held,  that  the  acceptor  could  not 
dispute  the  negotiability  of  the  bills  by  reason 
of  the  indorsements  being  invalid  according  to 
French  law. — Costs  of  successful  claims  in  a 
winding-up  were  not  given  against  the  liquidator 
personally,  but  out  of  the  assets.  In  re  Mar- 
seilles Extension  Railway  and  Land  Com- 
pany.   Smallpage's  and  Brandon's  Cases  598 


BLANK— In  will 
See  Will. 
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OND — Mortgage — Bond  by  sureties 

See  Limitations,  Statute  of. 
BORROWING  POWERS 

See  Building  Society. 
BRITISH  SUBJECT— Resident  abroad— Guardian 

See  Infant.  [324 
BUILDING  ESTATE— Investment— Trustees  490 

See  Trustee. 
BUILDING  LINE      -        -        -        -  350 

See  Local  Board. 

BUILDING  SOCIETY — Borrowing  Power— "  De- 
posits on  Loans  "  —  Winding-up  —  Priority  of 
Depositors— 6  &  7  Will.  4,  c.  32.]  One  of  the 
rules  of  a  benefit  building  society,  formed  under 
the  Act  6  &  7  Will.  4,  c.  32,  provided  that  the 
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BUILDING  SOCIETY — continued. 
society  "  is  established  for  the  purpose  of  raising 
by  monthly  subscriptions  and  deposits  on  loans  a 
fund  to  make  advances  to  members  of  the  value  of 
their  shares,"  &c.  Another  rule  provided  that  the 
directors  should  meet  at  specified  times,  "  for  the 
purpose  of  conducting  the  business  of  the  society." 
A  third  rule  provided  that  at  the  end  of  every  five 
years  a  general  account  of  the  affairs  of  the  societj- 
should  be  prepared,  shewing  the  gross  receipts 
and  expenditure  and  liabilities,  and  that  "  if  on 
taking  the  accounts  there  appears  to  be  a  defi- 
ciency of  income,  by  which  the  society  may  be 
prevented  from  meeting  its  anticipated  expendi- 
ture and  liabilities,  the  amount  of  such  deficiency 
shall  be  equitably  and  equally  apportioned  by  the 
directors  between  the  investing  and  borrowing- 
members,  and  be  paid  forthwith  by  such  monthly 
or  quarterly  instalments  as  the  directors  shall 
determine  "  : — Held,  that  the  first  rule  authorized 
the  borrowing  of  money  from  persons  not  members 
of  the  society ;  that  the  second  rule  enabled  the 
directors  to  exercise  the  power;  and  that  the 
third  rule  did  not  enable  the  directors  to  pledge 
the  individual  credit  of  the  members  to  the  lenders 
of  money  to  the  society,  but  that,  even  if  it  did, 
and  was  thus  ultra  vires,  as  being  inconsistent 
with  the  nature  of  a  building  society  under  the 
Act,  that  rule  might  be  rejected,  leaving  the 
borrowing  power  unaffected.  —  Held,  that  the 
lenders  of  money  to  the  society  were  entitled,  on 
its  being  wound  up,  to  be  paid  out  of  the  assets 
in  priority  to  any  of  the  members. — Decision  of 
Kay,  J.,  affirmed.  In  re  Mutual  Aid  Permanent 
Benefit  Building  Society    -        -   C.  A.  434 


CASES — Ames  v.  Cadogan  (12  Ch.  D.  868)  dis- 
cussed -  172 
See  Power.  2. 

 Ancona  v.  Waddell  (10  Ch.  D.  157)  distin- 
guished -  -  -  -  623 
See  Settlement.  3. 

 Anon.  (3  Dyer,  323  b)  discussed       -  298 

See  Advowson. 

 Attree  v.  Hawe  (9  Ch.  D.  337)  distinguished 

See  Charity.  [544 

 Batsford  v.  Kebbell  (3  Ves.  363)  distin- 
guished -  507 
See  Will.  10. 

 Bunn,  In  re  (16  Ch.  D.  47)  observed  upon 

See  Will.    JO.  [507 

 Clark  v.  Browne  (2  Sm.  &  Giff.  524)  not 

followed  -  -  -  -  92 
tfeeWiLL.  3. 

  Coclcrill  v.  Sparkes  (1  H.  &  C.  699)  distin- 
guished -  -  -  -  291 
See  Limitations,  Statute  of. 

 Ewer  v.  Hayden  (Cro.  Eliz.  476,  658)  fol- 
lowed 50 
See  Will.  8. 

 Fearnside  v.  Flint  (22  Ch.  D.  579)  distin- 
guished -  -  -  -  291 
See  Limitations,  Statute  of. 

 Gordon,  In  re  (6  Ch.  D.  531)  distinguished 

See  Election.  [654 

•  Harris,  In  re  (15  Ch.  D.  561)  distinguished 

See  Charity.  [544 
Z  2  1 
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 Higginson  v.  Hall  (10  Ch.  D.  235)  dissented 

from  -----  189 
See  Peactice.  2. 

 Jervis  v.  Lawrence  (22  Ch.  D.  202)  not  fol- 
lowed -  544 
See  Charity. 

 Kensey  v.  Langham  (Cas.  t.  Tal.  143)  dis- 
cussed -  298 
See  Advowson. 

 Knapp  v.  Williams  (4  Ves.  430,  n.)  followed 

See  Charity.  [544 

■  Loane  v.  Casey  (2  W.  Bl.  965)  followed  "  15 

See  Executor. 

 Lloyd  v.  Lloyd  (Law  Rep.  2  Eq.  722;  distin- 
guished -  -  -  -  623 
See  Settlement.  3. 

 Megson  v.  Eindle  (15  Ch.  D.  198)  distin- 
guished -  -  -  110 
See  Will.  4. 

 Moore  v.  Moore  (29  Beav.  496)  distinguished 

See  Will.    3.  [92 

  Sottomaior,  In  re  (Law  Rep.  9  Ch.  677)  dis- 
sented from  -  -  -  -  320 
See  Lunatic. 

 Stanford  v.  Boberts  (26  Ch.  D.  155)  ap- 
proved -  -  -  28 
See  Solicitor.  5. 

 Sutton  v.  Sutton  (22  Ch.  D.  511)  distin- 
guished -  291 
/See  Limitations,  Statute  of. 

 Swiribanks,  Ex  parte  (11  Ch.  D.  525)  distin- 
guished -  249 
See  Solicitor.  1. 

-  Touche  v.  Metropolitan  Railway  Warehousing 
Company  (Law  Rep.  6  Ch.  671)  con- 
sidered 57 
See  Husband  and  Wife.  4. 

 Vize  v.  Stoney  (2  D.  &  Wal.  659  ;  1  D.  &  War. 

337)  observed  upon  -        -  507 
See  Will.  10. 
 White  v.  Chitty  (Law  Rep.  1  Eq.  372)  distin- 
guished    .  -        -        -        -  623 
>See  Settlement,  3. 

 Williamson  v.  Williamson  (Law  Rep.  9  Ch. 

729)  distinguished  -  404 
See  Landlord  and  Tenant. 

 Wilson  v.  Coxwell  (23  Ch.  D.  764)  overruled 

See  Executor.  [15 

CESTUI  QUE  TRUST— Right  of  action— Breach 
of  covenant  -  -  -  57 
See  Hi  sb and  and  Wife.  4. 

CHAMBERS— Business  in  -  -  -  541 
See  Practice.  8. 

CHANCERY  DIVISION— Action  for  sum  below 
£10   -        -        -        -        -  387 

See  Practice.  3. 

CHARITY — Will — Mortmain — 9  Geo.  2,  c.  36— 
Assignment  of  Harbour  Duties — Interest  in  Land.~] 
A  bond  by  Harbour  Commissioners,  in  form  pre- 
scribed by  their  Act,  assigning  the  duties  arising 
by  virtue  of  the  Act  (which  directed  the  applica- 
tion of  such  duties  :  1st,  in  payment  of  the  costs 
and  expenses  of  obtaining  the  Act ;  2,  in  payment 
*)f  the  interest  of  moneys  advanced  for  defraying 


CHARITY — continued. 

such  expenses ;  3,  in  payment  of  the  interest  of 
moneys  borrowed  under  the  Act;  4,  in  defraying 
working  expenses;  and,  5,  in  payment  of  prin- 
cipal moneys  borrowed  under  the  Act),  is  an  in- 
terest in,  or  affecting  land  within  9  Geo.  2,  c.  30, 
and  therefore  cannot  be  given  by  will  for  chari- 
table purposes. — Knappy.  Williams  (4  Ves.  430, n.) 
followed ;  Attree  v.  Hawe  (9  Ch.  D.  337)  and  In  re 
Harris  (15  Ch.  D.  561)  distinguished;  Jervis  v. 
Lawrence  (22  Ch.  D.  202)  not  followed.  In  re 
Christmas.  Martin  v.  Lacon  -  -  544 
CHILD— Illegitimate  -        -        -  110 

See  Will.  4. 
COLLUSION— Judgment  obtained  by       -  421 

See  Practice.  1. 
COMITY  OF  NATIONS— Infant  resident  abroad— 

Guardian    -        -        -        -  324 

See  Infant. 

COMPANY  —  Contract  —  Running    Contract  — 
Charge  on  Moneys  payable  under  the  Contract — 
Winding-up  of  contracting  Company — Set-off — 
Salvage  Money — Moneys  payable  under  concurrent 
Contracts — Notice — Mutual  Credit  —  Bankruptcy  : 
Act,  1869  (32  &  33  Vict.  c.  71),  s.  39.]    By  the  ! 
terms  of  a  contract  between  the  Commissioners  of 
Sewers  and  a  wood  paving  company,  the  company  c 
were  to  pave  a  particular  street  called  Victoria  j 
Street,  and  the  Commissioners  were  to  pay  60  per  <. 
cent,  of  the  moneys  due  a  month  after  the  engineer  ' 
certified  the  works  to  be  complete ;  30  per  cent, 
within  three  months  afterwards  ;  and  10  per  cent.  ^ 
at  the  expiration  of  two  years.    During  the  two  ; 
years  the  company  were  to  keep  the  wood  surface  . 
of  the  roadway  in  repair,  and  if,  before  the  expi- 
ration of*  the  two  years,  the  Commissioners  should  jj 
give  them  notice,  the  company  were  also  to  keep  * 
the  roadway  in  repair  for  fifteen  years  upon  being  * 
paid  for  the  same  at  the  annual  rate  of  6cZ.  per  * 
square  yard.    The  Commissioners  were  to  be  at 
liberty  to  retain  from  time  to  time  "  out  of  any 
money  payable  by  them  to  the  contractors,"  an 
amount  equal  to  the  above  annual  charge,  by  way  (S 
of  security ;  and  in  the  event  of  failure  by  the  I 
company  to  perform  the  contract,  the  moneys  re-  to 
tained  were  to  be  forfeited,  and  to  be  held  by  fe 
the  Commissioners  as  liquidated  damages  for  the  m 
default ;  and  it  was  provided  that  whenever  "  ac-  h 
cording  to  the  terms  of  this  contract,"  any  money  0 
should  be  due  from  the  company  to  the  Commis- 
sioners for  damages  or  otherwise,  the  Commis-  ffl 
sioners  might  either  sue  for  such  money  or  deduct  , 
or  set  off  the  same  against  any  money  due  from  c 
them  to  the  company. — The  contract  being  dated 
on  the  22nd  of  September,  1882,  the  company  on  • 
the  15th  of  November,  1882,  gave  to  L.  and  C,  J 
timber  merchants,  a  charge  on  all  their  interest  , 
in  the  contract  to  secure  a  debt  for  goods  sold  and  ," 
delivered;  and  on  the  9th  of  December,  1882,  ^ 
notice  of  this  charge  was  given  to  the  Commis-  , 
sioners. — On  the  same  9th  of  December,  1882,  but  ' 
after  the  notice,  the  company  presented  a  petition  fe 
for  a  winding-up  order,  and  on  the  12th  and  16th  fj 
of  December  the  provisional  official  liquidator  was  . 
empowered  and  ordered  to  complete  the  contract      '  | 
and  to  obtain  the  necessary  timber  on  security  of      ' J 
the  moneys  to  be  received  subject  to  L.  and  C.'s  ,es 
charge.  On  the  13th  of  January,  1883,  the  wind-  'I 
ing-up  order  was  made :  on  the  29th  of  January  eB( 
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COMPANY — continued. 

the  liquidator,  having  completed  the  work,  sent 
in  a  claim  to  the  Commissioners,  and  on  the  8th 
of  March,  1883,  the  engineer  certified  the  work  to 
be  complete.  On  the  19th  of  March,  1883,  the 
Commissioners  sent  to  the  liquidator  a  claim  of 
set-off  for  anticipated  loss  by  breach  of  the  con- 
tract to  repair  for  fifteen  years,  the  amount  of  such 
claim  being  estimated  by  the  difference  between 
Is.  a  square  yard,  which  the  Commissioners  con- 
sidered they  would  have  to  pay  for  the  repairs, 
and  the  Gd.  a  square  yard  provided  for  by  the 
agreement.  They  also  claimed  to  set  off  damages 
accrued  and  anticipated  under  other  contracts  for 
paving  other  streets.  Except  as  to  a  trifling  sum, 
it  was  not  alleged  that  any  cause  of  action  for 
breach  of  any  of  these  contracts  accrued  before 
the  27th  of  January,  1883.  On  the  25th  of  May, 
1883,  the  Commissioners  served  the  company  (in 
liquidation)  with  formal  notice  to  repair  for  fifteen 
years  from  the  8th  of  March,  1885  -.—Held,  that 
the  liquidator  was  not  entitled  to  a  first  charge  on 
the  moneys  payable  under  the  contract  for  the 
cost  of  completing  the  work  incurred  by  him 
since  the  winding-up. — Decision  of  Bacon,  V.C., 
reversed. — Held,  further,  that  the  chargees,  L. 
and  C,  were  entitled  to  a  charge  on  90  per  cent, 
of  the  moneys  payable  under  the  contract  (subject 
as  above)  undiminished  by  any  retainer  or  set-off 
by  the  Commissioners  either  under  the  Victoria 
Street  contract  or  otherwise. — Decision  of  Bacon, 
V.C.,  affirmed. — Held,  further,  that  the  Commis- 
sioners might  prove  for  their  cross-claim  under 
the  contract  of  the  22nd  of  September,  1882. — 
Decision  of  Bacon,  V.C.,  affirmed. — Held,  further, 
that  the  Commissioners  were  not  entitled  to  retain 
any  moneys  due  under  the  contract  of  the  22nd  of 
September,  1882,  in  respect  of  moneys  due  under 
any  of  the  concurrent  contracts.  —  Decision  of 
Bacon,  V.C.,  affirmed.  In  re  Asphaltic  Wood 
Pavement  Company.    Lee  &  Chapman's  Case 

[C. A.  216 

2.    Directors'  Fees — Companies  Act,  1862 

(25  &  26  Vict  c.  89),  s.  38,  sub-s.  7— Priorities  of 
Debts.']  In  a  company  where  directors  were  obliged 
to  be  members : — Held,  that  a  director's  unpaid 
fees  were  debts  due  to  him  in  his  character  of 
member,  and  to  be  postponed  to  outside  creditors. 
In  re  Leicester  Club  and  County  Racecourse 
Company.   Ex  parte  Cannon        -        -  629 

3.    Memorandum  of  Association — Prefer- 
ence and  Ordinary  Shares — Special  Resolutions 
altering  Appropriation  of  Revenue — 25  &  26  Vict, 
c.  89,  s.  12 — Ratification  by  Shareholders — Rights 
of  Shareholders  under  original  Contract.']  The 
memorandum  of  association  of  a  company  incorpo- 
rated under  the  Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  stated  that  a  portion  of  the  shares  were  to 
have  a  right  of  receiving  a  dividend  by  preference 
to  the  other  shares,  and  that  the  preference  shares 
should  have  a  right  to  a  dividend  of  7  per  cent, 
per  annum  in  priority  over  the  ordinary  shares, 
and  to  one-fifth  of  the  remainder  of  the  net  revenue 
after  a  deduction  of  a  sum  sufficient  for  paying 
7  per  cent,  per  annum  on  the  ordinary  shares ;  and 
also  that  those  shares  should  have  a  right  to  the 
rest  of  the  dividend,  whatever  it  might  be,  up  to 
7  per  cent,  after  paying  7  per  cent,  to  the  prefer- 
ence shares  and  to  four-fifths  of  the  remainder  of 
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the  net  revenue,  after  deduction  of  a  sum  sufficient 
to  pay  the  dividends  to  the  preference  and  ordinary 
shares. — The  directors  applied  the  profits  of  the 
company  in  substantial  accordance  with  the  pro- 
visions in  the  articles  of  association  till  November, 
1872,  when  the  company  passed  special  resolutions 
which  altered  the  priorities  and  payments  of  the 
net  revenue  as  between  the  preference  and  ordi- 
nary shareholders,  and  which  provided  for  the 
redemption  of  shares  out  of  the  surplus  profits, 
and  they  were  acted  upon  without  any  objection 
being  raised  to  them  by  any  of  the  members  of  the 
company  till  July,  1883,  when  the  company  passed 
a  special  resolution  by  which  the  original  appro- 
priation of  the  revenue  as  provided  by  the  memo- 
randum of  association  was  restored ; — Held  (affirm- 
ing the  decision  of  Kay,  J.),  that  the  resolutions 
of  1872  were  not  valid,  as  they  altered  a  condition 
in  the  memorandum  of  association  in  contravention 
of  sect.  12  of  the  Companies  Act,  1862 : — Held, 
also,  that  even  if  the  resolutions  of  1872  would  be 
valid  if  ratified  by  every  member  of  the  company, 
there  was  no  evidence  on  which  the  Court,  acting 
as  a  jury,  ought  to  infer  that  every  member  of  the 
company  had  ratified  such  resolutions  with  full 
knowledge  of  what  had  been  done.  Ashbury  v. 
Watson  -        -        -        -        -    C.  A.  376 

4.  Paid-up  Shares — Companies  Act,  1867 

(30  &  31  Vict.  c.  131),  s.  25— Numbers  of  Shares.] 
A  contract  to  issue  fully  paid-up  shares  for  a  con- 
sideration other  than  money,  registered  under  the 
Companies  Act,  1867,  sect.  25,  need  not  specify 
the  numbers  of  the  shares.  In  re  Delta  Syndi- 
cate, Limited.    Ex  parte  Forde  -        -  153 

 Costs — Liquidation     -  598 

See  Bill  op  Exchange. 
 Railway  company        -  634 

See  Bail  way  Company. 
COMPENSATION— Incumbent  of  benefice  -  520 

See  Mortgage.  1. 
COMPULSORY  PURCHASE — Powers  of  vestry 

Sec  Vestry.  [642 

CONDITION— Bill  of  costs  -  -  -  441 
See  Solicitor  3. 

 Life  estate — Settled  Land  Act         -  161 

See  Settled  Land  Act.  4. 

 Option  of  purchase      -  203 

See  Will.  7. 

CONFLICT  OF  LAWS— Bill  of  exchange— In- 
dorsement -  598 
See  Bill  op  Exchange. 

CONTINGENT  APPOINTMENT  -  -  186 
See  Power.  1. 

CONTRACT — Company — Charge  on  money  pay- 
able -  -  -  -  -  216 
See  Company.  1. 

 Married  woman  -        -        -        -  169 

See  Husband  and  Wife.  1. 

CONVERSION — Real  and  personal  estate — Elec- 
tion -  -  -  -  654 
See  Election. 

COPYHOLD — Purchase  of  several  distinct  Tene- 
ments under  one  Disposition — Right  to  split  Ad- 
mittan ce  —  Fines  —  Special  Custom  —  Evidence.] 
There  is  no  general  copyhold  law  that,  in  manors 
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COPYHOLD — continued. 

in  which  a  fine  is  only  payahle  on  the  first  admit- 
tance of  a  tenant,  a  purchaser  of  several  distinct 
copyhold  tenements  under  one  disposition  — 
whether  a  will,  or  surrender,  or  otherwise — is 
entitled  as  of  right  to  split  his  admittances,  i.e., 
is  entitled  to  compel  the  lord  of  the  manor  to 
admit  him  to  any  one  or  more  of  such  several 
tenements,  and  to  take  admittance  to  the  others 
at  any  subsequent  time,  as  and  when  he  pleases. 
— A  special  custom  in  a  manor,  that  a  purchaser 
of  several  distinct  copyhold  tenements  under  one 
disposition,  must  take  admittance  to  all  at  one 
and  the  same  time,  and  pay  one  general  fine  in 
respect  of  all,  is  good. — Such  a  special  custom  may 
be  evidenced  by  a  uniform  course  of  practice  or 
usage  in  the  manor  for  a  number  of  years,  although 
it  does  not  otherwise  appear  either  on  the  Court 
rolls,  or  in  any  custumal  or  other  record,  of  the 
manor.    Johnstone  v.  Earl  Spencer      -  581 

COSTS— Bill  of  costs. 

See  Cases  under  Solicitor. 
  Liquidator  in  winding-up      -        -  598 

See  Bill  op  Exchange. 
 Married  woman  -        -        -  159 

See  Husband  and  Wife.  3. 
 Practice  -----  24 

See  Practice.  4. 
 Vendor  and  purchaser  -  42 

See  Vendor  and  Purchaser.  1. 
COUNSELS' FEES  1 

See  Solicitor.  2. 
COUSINS        -----  512 

See  Will.    2.  . 
COVENANT— Debt  under— Ketainer       -  15 

See  Executor. 
 Lease  and  underlease  -  404 

See  Landlord  and  Tenant. 
 Eight  of  action — Separation  deed    -  57 

See  Husband  and  Wife.  4. 
 To  settle  after-acquired  property      -  500 

See  Settlement.  1. 
CROWN— Service  of— Domicil      -        -  165 

See  Domicil. 
CUSTOM— Copyhold  -        -        -        -  581 

See  Copyhold. 

DAMAGES— Retainer  15 

See  Executor. 
DEATH— Before  payment    -        -        -  512 

See  Will.  2. 

DEED— Deposit  of     -        -        -        -  396 

See  Mortgage.  2. 
 Not  in  vendor's  possession     -        -  42 

See  Vendor  and  Purchaser.  1. 
DELIVERY — Bill  of  costs    -        -        -  441 

See  Solicitor.  3. 
DEPOSITS— Loan  to  building  society       -  434 

See  Building  Society. 
DIRECTOR— Fees     -        -        -        -  629 

See  Company.  2. 
DOMICIL  — Abandonment  — Acquired  Domicil  — 
British  Subject  in  Military  Service  of  Crown. ,] 
The  rule  that  a  British  subject  does  not,  by  enter- 


DOMICIL— continued. 

ing  into  and  remaining  in  the  military  service  of 
the  Crown,  abandon  the  domicil  which  he  had 
when  he  entered  into  the  service-,  applies  to  an 
acquired  domicil  as  well  a3  to  a  domicil  of  origin. 
— An  infant,  whose  father  wag  fcben  living  in 
Jersey,  where  he  had  acquired  a  domicil  in  place 
of  his  English  domicil  of  origin,  obtained  a  com- 
mission in  the  British  army  in  1854  and  joined 
his  regiment  in  England.  He  served  with  the 
regiment  in  different  parts  of  the  world,  and  ulti- 
mately, in  1863,  he  died  in  Canada,  where  he 
then  was  with  the  regiment.  He  had  in  the 
meantime  paid  occasional  visits  to  Jersey  while  on 
leave  : — Held,th&t  he  retained  his  Jersey  domicil 
at  the  time  of  his  death.  In  re  Macreight.  Pax- 
ton  v.  Macreight     -  165 

EJUSDEM  GENERIS— Bequest  of  furniture  92 

See  Will.  3. 
ELECTION — Real  and  Personal  Estate — Conver- 
sion— Election  to  take  Personalty  as  Realty — Real 
Estate  in  Lease  zoith  Option  to  Tenant  to  pur  chase 
Reversion.]  A  testator  by  his  will  gave  his  real 
estate  and  the  residue  of  his  personal  estate  to 
trustees,  on  trust  to  sell  his  real  estate,  and  to 
convert  and  get  in  his  residuary  personal  estate, 
and  to  stand  possessed  of  the  moneys  arising  from 
both,  on  trust  to  invest  the  same,  and  to  pay  the 
income  to  his  wife  during  her  life  or  widowhood, 
and,  after  her  death  or  second  marriage,  upon 
trust  to  divide  the  trust  funds  equally  between 
such  of  his  children  as  should  be  living  at  his 
death,  and  the  issue  of  such  of  them  as  might  be 
then  dead.  The  testator  died  in  1869.  The  wife 
and  two  infant  children  survived  him.  There 
were  no  issue  of  any  deceased  child.  Both  the 
children  died  before  the  wife  unmarried  and  in- 
testate, the  one  who  died  last  dying  in  1 876.  The 
wife  did  not  marry  again,  and  she  died  in  1885 
intestate.  The  only  real  estate  of  the  testator  was 
a  house,  of  which  he  had  in  1869  agreed  to  grant 
a  lease  for  twenty  years,  with  an  option  to  the 
tenant  to  purchase  the  reversion  at  any  time 
during  the  term.  At  the  death  of  the  widow  this 
option  had  not  been  exercised,  and  the  house  had 
not  been  sold  by  the  trustees.  After  the  deaths  of 
the  children  the  widow  continued  in  receipt  of  the 
rent  of  the  house : — Held,  that  by  reason  of  the 
tenant's  option  to  purchase  the  house,  the  widow's 
continued  receipt  of  the  rent  was  no  evidence  of 
an  election  by  her  to  take  the  property  as  real 
estate,  and  that  on  her  death  it  descended  as  per- 
sonalty to  her  next  of  kin. — In  re  Gordon  (6  Ch.  D. 
531)  distinguished.  In  re  Lewis.  Foxwell  v. 
Lewis  ------  654 

ESTATE  TAIL— Title  of  dignity    -        -  136 
See  Settled  Land  Act,  6. 

EVIDENCE— Special  custom  of  manor      -  581 
See  Copyhold. 

EXECUTOR — Administration — Right  of  Retainer 
— Assets  received  or  paid  into  Court  after  Death  of 
Executor — Right  of  Representatives  of  Executor — 
Debt  under  Covenant — Arbitrary  Damages.']  An 
executor's  right  of  retainer  is  limited  to  so  much 
of  the  assets  of  his  testator  as  comes  into  the  pos- 
session or  under  the  control  of  the  executor,  or  is 
paid  into  Court  during  his  lifetime. — If  an  execu- 
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EXECUTOR — continued. 

tor  asserts  in  his  lifetime  a  right  of  retainer,  but 
dies  without  having  exercised  it,  his  representa- 
tives may  exercise  that  right  for  the  benefit  of  his 
estate  only  as  to  anything  which  came  into  the 
actual  possession  or  under  the  actual  control  of 
their  testator,  or  which  was  paid  into  Court  during 
his  lifetime.—  Wilson  v.  Goxwell  (23  Ch.  D.  764), 
unless  restricted  in  this  way,  must  be  treated  as 
overruled. — Claims  by  an  executor  for  breach  of  a 
covenant  to  assign  a  policy,  and  to  replace  furni- 
ture, if  sold,  by  other  furniture  of  like  value,  are 
claims  for  damages  for  breach  of  pecuniary  con- 
tracts for  which  there  is  a  certain  standard  or 
measure,  and  may  therefore,  on  the  authority  of 
Loane  v.  Casey  (2  W.  Bl.  965),  be  retained.  In 
re  Compton.   Norton  v.  Compton     -    C.  A.  15 

PEES — Directors  of  company        .-        -  629 

See  Company.  2. 
PINE— Copyhold      -        -        -        -  581 

See  Copyhold. 
FORECLOSURE        -        -        -        -  574 

See  Mortgage.  4. 
FOREIGN  BILL  OF  EXCHANGE   -        -  598 

See  Bill  op  Exchange. 
FORFEITURE — Bankruptcy  —  Estate  of  tenant 

for  life        -        -        -        -  605 

See  Settled  Land  Act.  5. 
 Bankruptcy — Condition  in  settlement 

See  Settlement.    2,  3.  [119,  623 

FURNITURE  —  Bequest  of  —  Things  ejusdem 

generis  92 

See  Will.  3. 

GENERAL  ORDER  OF  AUGUST,  1882,  Rule  2 ; 

Schedule  I.,  Part  I.,  Rule  11       -  28 

See  Solicitor.  5. 
GENERAL  WORDS— Ejusdem  generis     -  298 

See  Advowson. 
GUARDIAN— Infant  resident  abroad       -  324 

See  Infant. 

HARBOUR  DUTIES— Assignment— Mortmain 

See  Charity.  [544 
HEIRLOOMS— Settled  Land  Act     102,  127,  136 

See  Settled  Land  Act.    1,  2,  6. 

HUSBAND  AND  WIPE — Separate  Estate— Con- 
tract —  Married  Women's  Property  Act,  1882 
<45  &  46  Vict.  c.  75),  s.  1,  sub-s.  4.]  The  contract 
entered  into  by  a  married  woman  "  to  bind  her 
separate  property,"  referred  to  in  sect.  1,  sub- 
sect.  4,  of  the  Married  Women's  Property  Act, 
1882,  is  a  contract  entered  into  at  a  time  when 
she  has  existing  separate  property ; — If  the  mar- 
ried woman  commits  a  breach  of  such  a  contract, 
and  a  judgment  is  recovered  against  her  for  the 
breach,  the  judgment  can  be  enforced  against  any 
separate  property  which  she  then  has.  —  But 
sect.  1,  sub-sect.  4,  does  not  enable  a  married 
woman  who  has  no  existing  separate  property  to 
bind  by  a  contract  any  separate  property  which 
she  may  possibly  thereafter  acquire.  In  re 
Shakespear.    Deakin  v.  Lakin    -        -  169 

2.  ■  Separate  Estate— Bestraint  on  Aliena- 
tion and  Anticipation — Accumulations.']    A  testa- 


HUSBAND  AND  WIFE — continued. 
tor  directed  surplus  income  of  real  and  personal 
estate,  after  providing  an  annuity,  to  be  accumu- 
lated during  the  life  of  his  wife,  and  after  her  death 
he  gave  the  capital  to  his  children :  he  directed 
that  the  shares  of  his  daughters  should  be  for 
their  separate  use,  without  power  of  alienation  or 
anticipation  during  the  wife's  life : — Held,  that  his 
married  daughters  during  the  life  of  their  mother 
were  entitled  to  receive  only  the  income  of  in- 
vested income.  In  re  Spencer.  Thomas  v.  Spen- 
cer     -        -        -        -        -        -  183 

3.   Separate  Estate — Bestraint  on  Antici- 
pation —  Costs  —  Proceedings  improperly  insti- 
tuted.'] A  married  woman  who,  under  a  will,  was 
entitled  to  income  for  her  separate  use,  with  a 
restraint  on  anticipation,  instituted  (without  a 
next  friend)  against  the  trustees  proceedings  in 
the  course  of  which  she  took  out  a  summons 
which  was  refused  :—Held,  that  the  restraint  on 
anticipation  did  not  prevent  the  Court  from  giving 
the  trustees  liberty  to  retain  their  costs  of  the  pro- 
ceedings out  of  the  married  woman's  income.  In 
re  Andrews.    Edwards  v.  Dewar  -  159 

4.  Separation  Deed — Covenant  with  Trus- 
tees to  maintain  Children — Bight  of  Child  to  sue— 
Cestui  que  trust — Stranger  suing  on  Covenant — 
Practice  —  Action  —  Parties  —  Mistake  — Amend- 
ment— Bules  of  Supreme  Court,  1883,  Order  xvl, 
r.  2.]    To  entitle  a  third  person,  not  named  as  a 
party  to  a  contract,  to  sue  either  of  the  contract- 
ing parties,  the  third  person  must  possess  an 
actual  beneficial  right  which  places  him  in  the 
position  of  cestui  que  trust  under  the  contract. — 
By  a  deed  of  separation  between  husband  and 
wife,  the  husband  covenanted  with  the  trustees  to 
pay  to  them  an  annuity  for  the  use  of  the  wife 
and  two  eldest  daughters,  and  also  to  pay  to  the 
trustees  all  the  expenses  of  the  maintenance  and 
education  of  the  two  youngest  daughters,  provided 
that  the  trustees  permitted  them  to  go  to  such 
school  as  the  husband  should  direct,  and  provided 
also  that  the  covenants  by  the  trustees  were  duly 
observed  and  performed  :  provided,  also,  that  the 
two  youngest  daughters  should  live  at  such  place 
(being  reasonable  and  proper  for  the  purpose)  as 
the  husband  should  direct,  and  should  be  main- 
tained and  educated  at  his  expense,  the  husband 
and  wife  to  have  all  reasonable  access  to  them. 
And  the  trustees  covenanted  with  the  husband 
that  they  would,  during  the  continuance  of  the 
separation,  keep  him  indemnified  against  all  lia- 
bility for  the  maintenance  of  the  wife  and  the  two 
eldest  daughters,  and  against  all  molestation  by 
them,  and  that  the  wife  would  not  take  any  pro- 
ceedings against  the  husband  for  alimony,  except 
as  aforesaid ;  and  that  they,  the  trustees,  would, 
on  the  husband  defraying  all  the  expenses  con- 
nected therewith,  carry  out  his  desires  as  to  the 
school  at  which  the  two  youngest  daughters 
should  be  educated,  and  the  place  at  which  they 
should  live,  and  would  permit  them,  if  they  so 
desired,  and  without  any  interference  on  the  part 
of  the  wife,  to  accept  any  invitation  of  the  husband 
to  reside  with  him. — On  one  of  the  two  youngest 
daughters  subsequently  attaining  sixteen,  the 
husband  refused  any  longer  to  maintain  her, 
whereupon  she  brought  an  action,  by  her  next 
friend,  against  the  husband  and  the  trustees  of 
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HUSBAND  AND  WIFE — continued. 
the  separation  deed  to  enforce  the  husband's  cove- 
nant, the  trustees  having  refused  to  allow  their 
names  to  be  used  as  plaintiffs,  and  Bacon,  V.C., 
gave  a  judgment  for  enforcing  the  covenant : — 
If  eld,  on  appeal,  that  upon  the  construction  of  the 
deed,  the  Plaintiff  was  not  in  the  position  of 
cestui  que  trust  under  the  covenant  so  as  to  entitle 
her  to  maintain  the  action,  but  liberty  was  given 
to  her,  under  the  Kules  of  the  Supreme  Court, 
1883,  Order  xvi.,  r.  2,  to  amend  the  writ,  by  add- 
ing the  trustees,  the  wife,  and  the  other  daughters, 
or  any  of  them,  as  Plaintiffs  — Touche  v.  Metro- 
politan Bailway  Warehousing  Company  (Law  Kep. 
6  Ch.  071)  considered. — The  trustees  refusing  to 
be  joined  as  co-Plaintiffs,  the  statement  of  claim 
was  amended  by  making  the  wife  a  co-Plaintiff : 
— Held,  that  she  had  such  an  interest  as  entitled 
her  to  sue,  the  deed  being  an  arraugement  between 
the  husband  and  wife,  and  the  trustees  being  in- 
troduced on  her  behalf  in  order  to  get  over  the 
difficulty  that  the  husband  and  wife  could  not  at 
law  sue  each  other,  so  that  the  trustees  were  to  be 
considered  trustees  for  the  wife,  and  if  they  re- 
fused to  sue  she  could  sue  in  equity. — After  the 
separation  deed  the  husband  committed  adultery, 
and  a  decree  was  made  for  judicial  separation, 
giving  the  custody  of  the  two  youngest  daughters 
to  the  wife.  After  this  the  wife  applied  for  in- 
creased alimony,  which  was  granted  by  the  Presi- 
dent, but  his  decision  was  reversed  on  appeal 
(7  P.  D.  168),  both  the  arguments  and  the  judg- 
ment of  the  Court  of  Appeal  proceeding  on  the 
footing  (though  the  Court  did  not  expressly  decide 
the  point)  that  the  husband  remained  liable  under 
the  deed  to  pay  for  the  maintenance  and  educa- 
tion of  the  two  youngest  daughters.  He  now 
contended  that  his  covenant  was  put  an  end  to  by 
the  custody  of  the  youngest  daughters  being  given 
to  his  wife : — Held,  that  he  was  not  at  liberty  to 
retain  the  benefit  of  a  decision  given  on  the  foot- 
ing that  his  liability  under  the  covenant  con- 
tinued, and  at  the  same  time  to  insist  that  his 
liability  under  it  had  determined,  and  the  appeal 
was  ordered  to  stand  over,  with  liberty  to  the  wife 
to  apply  to  the  Divorce  Court  for  increased 
alimony,  if  she  should  be  so  advised.  Gandy  v. 
Gandy     -        -        -        -  C.  A.  57 

5.    Separation  Deed  —  Reconciliation  — 

20  &  21  Vict.  c.  85,  s.  25.]  A  husband  and  wife 
when  before  the  Divorce  Court  agreed  that  if 
judicial  separation  was  decreed  the  wife  should 
be  permitted  to  enjoy  during  her  life  certain  fur- 
niture. Judicial  separation  was  decreed,  and  the 
wife  took  possession  of  the  furniture.  The  hus- 
band and  wife  afterwards  resumed  cohabitation  :— 
Held,  in  an  action  by  the  wife  to  recover  the  fur- 
niture, that  the  agreement  came  to  an  end  when 
cohabitation  was  resumed: — Held,  that,  as  the 
wife  was  entitled  to  the  furniture  during  separa- 
tion^only,  she  took  nothing  under  20  &  21  Vict, 
c.  85,  s.  25,  which  relates  to  property  acquired  by 
a  wife  during  separation.    Nicol  v.  Nicol  143 

 Action  by  executrix  and  her  husband — 

Costs-  24 

See  Practice.  4. 
 Married  Women's  Property  Act — Wife  suing 

as  feme  sole  -  418 

See  Practice.  5. 


ILLEGITIMATE  CHILD 

See  Will.  4. 
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IMPROVEMENTS— Settled  Land  Act 

See  Settl?;d  Land  Act.  1. 
INCORPOREAL    HEREDITAMENT  —  Title  of 

dignity       -        -        -        -  136 

See  Settled  Land  Act.  0. 
INCUMBENT  —  Compensation  on  retirement  — 

Mortgage    -  520 

See  Mortgage.  1. 
INCUMBRANCES — Discharge  of   -        -  127 

See  Settled  Land  Act.  2. 
INDORSEMENT— Foreign  bill  of  exchange  598 

See  Bill  op  Exchange. 
INFANT  —  Guardian — Nationality — Jurisdiction 
— Grandchild  horn  Abroad,  of  natural-born  British 
Subject — Status  of  British  Subject — 7  Anne,  c.  .5 — 
4  Geo.  2,  c.  21,  s.  1—13  Geo.  3,  c.  21,  s.  \— Inter- 
national Comity. ~]  If  an  infant  be  born  abroad 
whose  paternal  grandfather  was  a  natural-bom 
British  subject,  the  Court  has  jurisdiction  to 
appoint  a  guardian  of  such  infant,  although  the 
infant  is  resident  abroad  and  has  no  property  in 
this  country. — A  Frenchwoman,  who  was  the 
mother  of  such  an  infant,  and  entitled  by  the  law 
of  France  to  the  status  of  natural  guardian  of  the 
infant,  was  not  a  person  who  would  have  been, 
appointed  guardian  if  she  and  the  infant  had  been 
domiciled  in  England,  and  she  had  brought  pro- 
ceedings in  the  French  Courts  for  the  appointment 
of  guardians,  which  proceedings  had  been  directed 
to  stand  over  until  it  should  be  ascertained  what 
course  the  English  Courts  would  adopt : — Held, 
by  Kay,  J.,  that  this  was  a  case  in  which  the 
English  Court  should  exercise  its  jurisdiction; 
and  a  guardian  of  the  infant  appointed  accord- 
ingly ;  and  held  by  the  Court  of  Appeal,  that  under 
the  circumstances  the  decision  of  the  Court  below 
was  right.    In  re  Willoughby  (an  Infant) 

[C.  A.  324 

 Next  friend       -        -        -        -  189 

See  Practice.  2. 

INJUNCTION  —  Trade  name  —  Telegraphic  ad- 
dress -----  156 
See  Trade  Name. 

INQUIRY— Commencement  of  lunacy  -  320 
See  Lunatic. 


Forfeiture 

[119 
-  617 


614 


INSOLVENCY— New  South  Wales 

See  Settlement.  2. 
INTENTION— Exercise  of  power  - 

See  Power.  3. 
INTEREST— Mortgage— Tenant  for  life 

See  Will.  6. 
INTERIM  INCOME— Vesting 

See  Will.  10. 
INVESTMENT— Liability  of  trustees 

See  Trustee. 

JUDGMENT— Obtained  by  collusion 
See  Practice.  1. 

JUDICIAL  SEPARATION— Marriage  settlement 
— After-acquired  property  -  500 

See  Settlement.  1. 

JURISDICTION  — Appointment  of  guardian  to- 
infant  abroad  -  324. 
See  Infant. 


50" 
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JURISDICTION"—  continued. 
  High  Court  of  Justice — Action  for  sum  be- 
low £10  -        -  387 

See  Practice.  3. 

LANDLORD  AND  TENANT —  Underlease — A gree- 
ment  that  Underlease  shall  contain  the  same  Cove- 
nants as  original  Lease — Covenant  against  Assign- 
ment.'] The  Plaintiff,  who  was  lessee  of  part  of 
the  property  of  a  hospital,  agreed  with  the  Defen- 
dant to  grant  him  an  underlease,  "to  contain  all 
usual  covenants  (including  a  covenant  not  to 
assign  or  underlet  without  the  consent  of  the 
Plaintiff,  such  consent  not  to  be  withheld  if  the 
proposed  assignee  or  tenant  be  respectable  and 
responsible),  together  with  such  other  covenants, 
clauses,  and  provisoes  as  are  contained  in  the 
lease  under  which  the  premises  are  held."  The 
original  lease  contained  (1)  a  covenant  that  if  any 
dispute  relating  to  the  demised  premises  should 
arise  between  the  lessee  and  any  other  tenant  of 
the  hospital,  it  should  be  referred  to  the  arbitra- 
tion of  the  hospital ;  (2)  that  the  lessee,  his  execu- 
tors, administrators,  or  assigns  would  not  assign  or 
sublet  without  the  licence  of  the  hospital ;  (3) 
that  all  demises  and  assignments  of  the  demised 
premises  should  be  prepared  by  the  solicitors  of 
the  hospital : — Held,  by  Pearson,  J.,  and  by  the 
Court  of  Appeal,  that  the  covenants  in  the  origi- 
nal lease  were  not  to  be  taken  as  models  and  in- 
serted into  the  underlease  with  the  names  of  the 
underlessor  and  under-lessee  substituted  for  the 
names  of  the  original  lessors  and  lessee  respec- 
tively, but  that  the  Plaintiff  was  entitled  to  have 
them  inserted  without  modification,  so  as  to  bind 
the  under-lessee  to  refer  disputes  with  tenants  of 
the  hospital  to  the  arbitration  of  the  hospital,  not 
to  assign  or  underlet  without  the  consent  of  the 
hospital,  and  to  have  his  demises  and  assignments 
prepared,  by  the  solicitors  of  the  hospital. — 
Williamson  v.  Williamson  (Law  Pep.  9  Ch.  729) 
distinguished.    Haywood  v.  Silber       C.  A.  404 

LANDS  CLAUSES  ACT,  ss.  18,  19,  23,  25,  27,  28, 

30 — Notice  to  treat — Service  on  Occupier  of  Part 
of  Premises — Notice  adopted  by  Owner — Validity 
of  Service — Reference  to  Arbitration — Arbitrator 
neglecting  or  refusing  to  act — Power  of  other  Arbi- 
trator to  proceed  ex  parte. ~]  Where  arbitrators 
have  been  appointed  under  sect.  25  of  the  Lands 
Clauses  Act,  1845,  and  one  arbitrator  refuses  or 
neglects  for  seven  days  to  concur  in  the  appoint- 
ment of  an  umpire,  the  other  arbitrator  has  power, 
under  sect.  30  of  the  Act,  to  proceed  ex  parte  to 
make  an  award,  and  the  previous  appointment  of 
an  umpire  is  not  in  such  a  case  a  condition  pre- 
cedent to  the  ex  parte  proceedings. — A  corpora- 
tion, three  days  before  the  expiration  of  their 
compulsory  powers,  without  making  any  attempt 
to  discover  and  serve  the  owner  of  the  property, 
served  a  notice  to  treat  on  an  occupier  of  part  of 
the  premises  comprised  in  the  notice  to  treat,  who 
was  the  agent  of  the  owner  for  the  management 
of  his  property.  The  occupier  took  it  the  same 
day  to  the  solicitor  of  the  owner,  and  also  wrote 
to  the  owner;  but  it  did  not  appear  that,  as  a 
matter  of  fact,  the  notice  came  to  the  hands  of 
the  owner  before  the  three  days  had  expired. 
The  owner,  however,  after  the  expiration  of  the 
three  days  gave  a  counter  notice  under  sect.  92 


LANDS  CLAUSES  ACT — continued. 
requiring  the  corporation  to  take  the  whole  of  his 
property.  This  notice  he  subsequently  withdrew, 
and  required  the  corporation  to  proceed  with  the 
purchase  of  the  land  specified  in  their  notice  to 
treat,  which  they  declined  to  do : — Held,  that  the 
service  of  the  notice  to  treat  was  irregular  and 
invalid,  and  that  the  owner  could  not,  by  his  sub- 
sequent adoption  of  the  notice,  cure  the  irregula- 
rity and  compel  the  corporation  to  proceed  with 
it. — The  conditions  necessary  for  service  of  a 
notice  to  treat  discussed.   Shepherd  v.  Corpora,- 


tion  op  Norwich  - 

553 

  Costs — Solicitors  Eemuneration  Act 

28 

See  Solicitor.  5. 

 Payment  out  of  Court  - 

541 

See  Practice.  8. 

LAPSE  ------ 

234 

See  Will.  5. 

LARCH  TREES  - 

485 

See  Timber. 

LEASEHOLD— Title  to— Peppercorn  rent 

344 

See  Vendor  and  Purchaser.  2. 

LEAVE  OF  COURT— Settled  Land  Act  - 

102 

See  Settled  Land  Act.  1. 

LIEN — Auctioneer  - 

192 

See  Auctioneer. 

LIMITATION  OF  USER — Trade-mark 

454 

See  Trade-mark.  1. 

LIMITATIONS,  STATUTE  OF  —  Real  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8— 
Bond  by  Sureties  for  Payment  of  Mortgage  Debt — 
Rules  of  Supreme  Court,  1883,  Order  LV.,  r.  10— 
Order  for  Administration  at  Suit  of  Creditor.']  In 
1867  T.  P.  mortgaged  an  estate  to  L.  &  A.  for 
£1000,  and  at  the  same  time  E.  P.  and  C.  P. 
gave  to  L.  &  A.  a  joint  and.  several  bond  in  the 
penal  sum  of  £400  reciting  that  the  £1000  had 
been  advanced  at  the  request  of  E.  P.  and  C.  P., 
and  that  they  had  agreed  to  give  as  a  better 
security  for  part  thereof  a  bond  conditioned  for 
payment  of  £200  and  interest.  The  bond  was 
conditioned  to  be  void  if  the  mortgagor  paid  the 
mortgage  money  and  interest  according  to  his 
covenant.  T.  P.  paid  the  interest  till  December, 
1877,  after  which  it  fell  into  arrear,  and  in  1880 
the  mortgagees  entered  into  possession.  E.  P. 
died  in  1883  without  having  made  any  payment 
or  given  any  acknowledgment.  L.  &  A.,  as 
creditors  under  the  bond,  took  out  a  summons  for 
administration  of  his  estate.  E.  P.'s  representa- 
tives disputed  the  claim  on  the  ground  that  this 
was  a  proceeding  to  recover  money  secured  on 
land,  and  was  barred  by  the  lapse  of  twelve  years 
under  the  Keal  Property  Limitation  Act,  1874.. 
Bacon,  V.C.,  without  giving  any  opinion  on  this 
question,  dismissed  the  summons  under  the  dis- 
cretion given  by  Order  lv.,  rule  10,  on  the  ground 
that  a  disputed  debt  ought  not  to  be  tried  on 
summons : — Held,  by  the  Court  of  Appeal,  that  as 
there  were  no  facts  in  dispute  the  Vice-Chancellov 
ought  to  have  decided  the  question  of  law  on  the 
summons : — Held,  further,  that  this  was  not  a 
proceeding  to  recover  money  secured  on  land,  but 
to  recover  damages  because  another  person  failed 
to  pay  money  secured  on  land,  and  that  it  did  not 
come  within  the  scope  of  the  Eeal  Property 
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LIMITATIONS,  STATUTE  OF— continued. 
Limitation  Act,  ]<S74,  scot.  8: — Held,  further, 
I  hut  i  f  remedy  on  the  bond  had  boon  barrable  by 
the  lapse  of  twelve  years  under  that  section,  the 
payments  of  interest  by  the  mortgagor  would 
have  prevented  the  bar  : — Held,  therefore,  that  L. 
<fe  A.  were  entitled  to  rank  as  creditors  against 
the  estate  of  E.  P.,  and  that  if  his  representatives 
•did  not  admit  assets,  an  administration  order  must 
be  made. — Sutton  v.  Sutton  (22  Ch.  D.  511),  Feam- 
kde  v.  Flint  (22  Ch.  D.  579),  and  Cddcrill  v. 
■Sparlces  (1  H.  &  C.  699),  distinguished.  In  re 
Powers.    Lindsell  v.  Phillips     -      C.  A.  291 

LIQUIDATOR— Costs         -        -        -  598 
See  Bill  of  Exchange. 

LOCAL  BOARD — Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  155,  158 ;  Sched.  I.,  rr.  2,  9 ; 
Sched.  II.,  Fart  I.,  r.  65 ;  Fart  II.,  r.  2 — Quorum 
■ — Casual  Vacancy — Lapse  of  Board — Informality 
— Building  Line — Acquiescence. .]  Several  mem- 
bers of  a  local  board  constituted  under  the  Public 
Health  Act,  1875,  and  consisting  of  nine  members, 
resigned,  so  that  the  quorum  of  three  required  by 
Sched.  I.,  r.  2,  was  not  left.  The  two  remaining 
members  proceeded  to  fill  up  the  vacancies.  The 
board  as  thus  constituted  prescribed  a  building 
line  under  sect.  155  of  the  Act : — Held,  by  Pear- 
son, J.,  that,  as  the  resignations  reduced  the 
number  of  members  to  less  than  a  quorum,  the 
board  had  lapsed,  that  the  two  remaining  mem- 
bers could  not  fill  up  the  vacancies,  that  there 
was  therefore  no  board,  that  the  building  line  was 
therefore  not  well  prescribed,  and  that  Sched.  L, 
rule  9,  to  the  Act  did  not  cure  the  defect. — Held, 
by  the  Court  of  Appeal,  that  the  filling  up  of  vacan- 
cies was  "  business  "  within  the  meaning  of  Sched. 
I.,  rule  2,  that  the  two  members  were  not  com- 
petent to  transact  it,  and  that  the  new  members 
therefore  were  not  'duly  elected,  but  that  by 
Sched.  I.,  rule  9,  the  objection  to  the  building 
line,  founded  on  the  fact  that  some  of  the  mem- 
bers of  the  board  were  not  duly  elected,  was  re- 
moved.— The  Defendants  being  about  to  pull 
down  a  school  and  erect  a  new  one,  submitted 
plans  to  the  local  board.  The  local  board  ob- 
jected to  the  plans,  giving  as  a  reason  that  they 
violated  a  by-law,  which  obliged  a  person  laying 
out  a  new  street  to  leave  it  of  a  certain  width. 
This  by-law  was  not  applicable,  as  South  Lane, 
on  which  the  school  fronted,  was  not  a  new  street. 
The  Defendants  disregarded  the  objection,  com- 
menced their  works  on  the  5th  of  January,  1885, 
laid  the  foundations  of  the  main  wall  towards 
South  Lane  on  the  12th,  and  proceeded  rapidly 
with  the  erection  of  it  On  the  22nd  of  January, 
the  local  board  prescribed  a  building  line  which 
did  not  interfere  with  the  main  wall,  but  would 
prevent  the  erection  of  certain  annexes  not  then 
commenced,  lying  between  South  Lane  and  the 
main  walls,  which  annexes  were  shewn  on  the 
plans  laid  before  the  board.  The  Defendants  had 
ground  enough  to  allow  of  the  annexes  being 
erected  elsewhere.  The  Defendants  proceeded 
with  the  annexes,  and  the  board  brought  their 
action  to  restrain  them  from  building  beyond  the 
line,  and  to  compel  them  to  pull  down  what  they 
had  built  beyond  it  -.—Held,  that  where  a  build- 
ing is  taken  down  to  be  rebuilt,  a  building  line 
may  be  prescribed  under  sect.  155,  for  any  portion 


LOCAL  BOARD— continued. 
of  it  which  has  not  been  commenced,  although 
other  portions  have  been  commenced,  unless  what 
has  been  commenced  necessarily  involves  as  a 
matter  of  construction  a  projection  beyond  the 
line  afterwards  prescribed,  and  that  here  no  such 
necessity  existed,  as  the  annexes  could  be  erected 
elsewhere.  That  the  commencement  of  the  main 
building  therefore  did  not  preclude  the  board 
from  laying  down  a  line  which  would  prevent  the 
erection  of  the  annexes  which  had  not  then  been 
commenced. — Held,  also,  that  as  the  notice  given 
by  the  board,  though  ineffectual  for  the  purpose 
of  empowering  them  to  pull  down  the  erection 
under  sect.  158,  gave  the  Defendants  to  under- 
stand that  the  board  objected  on  the  ground  that 
buildings  according  to  the  plan  would  make  the 
street  too  narrow,  the  board  had  not  done  any- 
thing to  induce  the  Defendants  to  believe  that 
they  would  not  prescribe  a  building  line,  and  that 
there  was  no  equity  to  prevent  the  board  from  exer- 
cising their  powers  under  sect.  155  on  the  ground 
that  they  had  misled  the  Defendants.  New- 
haven  Local  Board  v.  Newhaven  School 
Board  -----       C.A.  350 

 Vestry — Compulsory  powers — Severance  642 

See  Vestry. 

LUNATIC —  Lunacy  Begulation  Act,  1862  (25  & 
26  Vict.  c.  86),  s.  3 — Inquiry  tvhen  Lunacy  com- 
menced.'] The  Lunacy  Regulation  Act,  1862,  s.  3, 
takes  away  the  power  existing  under  the  Lunacy 
Regulation  Act,  1853,  s.  47,  of  directing  an  in- 
quiry from  what  time  an  alleged  lunatic  has  been 
of  unsound  mind. — Opinion  expressed  by  James, 
L.J.,  in  In  re  Sottomaior  (Law  Rep.  9  Ch.  677) 
dissented  from.    In  re  Danby         -     C.  A.  320 

MANOR         _____  581 

See  Copyhold. 
MEMORANDUM  OF  ASSOCIATION— Alteration 

of      -  376 

See  Company.  3. 
MINE— Under  railway        -        -        -  634 

See  Railway  Company. 
MISTAKE— Order  of  Court— Amendment  239 

See  Practice.  6. 
MORTGAGE  — Benefice  ivith  Cure— Charge— 13 
Eliz.  c.  20  —  Union  of  Benefices  Act,  1860  (23  & 
24  Vict.  c.  142) — Compensation  payable  to  retiring 
Incumbent.']  In  pursuance  of  an  Order  in  Coun- 
cil under  the  Union  of  Benefices  Act,  1860, 
uniting  two  City  benefices,  certain  annuities  were 
granted  to  the  retiring  incumbent  and  his  assigns 
oat  of  the  annual  income  of  the  united  benefice, 
and  made  a  first  charge  thereon  during  the  joint 
lives  of  himself  and  the  incumbent  of  the  united 
benefice,  so  long  as  he  should  perform  in  person, 
or  by  substitute  to  be  approved  of  by  the  bishop, 
the  duties  of  curate  of  the  united  benefice  under 
the  style  of  vicar  in  charge,  with  a  provision  for 
the  retiring  incumbent  after  the  death  of  the 
incumbent  of  the  united  benefice: — Held,  that 
such  annuities  were  not  a  benefice  with  cure 
within  13  Eliz.  c.  20,  and  accordingly  could  be 
validly  mortgaged  by  the  retired  incumbent. 
McBean  v.  Deane    -        -        -        -  520 

2.    Equitable  Charge  by  Deposit  of  Deed, 

— Invalid  Transfer  of  Charge — Bight  to  Deed.] 
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MORTGAGE — continued. 

Equitable  mortgagee  by  a  deposit  of  a  deed  can- 
not pass  bis  interest  in  tbe  property  by  a  parol 
voluntary  gift  accompanied  by  delivery  of  the 
deed  •  and  as  bis  interest  in  tbe  deed  is  only  in- 
cidental to  bis  interest  in  tbe  mortgage,  tbe 
donee  of  tbe  deed  bas  no  right  to  retain  it.  In  re 
Bichaedson.    Shillito  v.  Hqbson  -    C.  A.  396 

3.   Mortgagees  in  Possession — Account  of 

Bents  and  Profits — Liberty  to  surcharge.']  The 
Defendants  had  by  the  judgment  in  the  action 
been  held  to  be  mortgagees  in  possession  of  cer- 
tain mortgaged  estates,  and  the  usual  accounts 
and  inquiries  as  against  mortgagees  in  possession 
were  directed.  The  Defendants  brought  in  an 
account  purporting  to  shew  their  receipts  in 
respect  of  the  rents  and  profits  of  the  mortgaged 
estates,  but  which  in  fact  only  shewed  certain 
lump  sums  received  by  them  from  one  J.  II.  Blood, 
then  deceased,  their  agent. — On  motion  by  the 
Plaintiff  for  a  further  and  better  account : — Held, 
by  Pearson,  J.,  that  the  account  was  sufficient 
and  that  the  Plaintiff's  proper  course  was  to  sur- 
charge the  Defendants  : — Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  Pearson,  J.), 
that  the  Defendants  were  bound  to  render  the 
further  account,  for  that  the  receipts  of  Blood 
were  as  between  tbe  Plaintiff  and  the  Defendants 
the  receipts  of  the  Defendants ;  the  Defendants 
were  bound  to  deliver  an  account  shewing  not 
only  what  they  had  received  from  Blood  but  what 
he  had  received  from  the  tenants,  and  that  it  was 
a  question  not  of  technicality  but  of  substance, 
for  without  the  knowledge  derived  from  such  an 
account  the  Plaintiff  would  be  unable  to  proceed 
on  the  inquiry  as  to  wilful  default,  which  was  a 
matter  of  surcharge,  and  that  the  death  of  tbe 
Defendants'  agent  could  not  excuse  the  Defen- 
dants from  this  liability.    Notes  v.  Pollock 

[C.  A.  336 

4.   Share  of  Partnership — Foreclosure — 

Bate  at  which  Account  of  mortgaged  Share  is  to  he 
taken — Form  of  Order.]  When  a  partner  mort- 
gages his  share  in  tbe  partnership,  and  the  mort- 
gagee brings  an  action  to  realise  bis  mortgage, 
the  proper  order  is  to  direct  an  account  of  what 
the  mortgagor's  interest  in  the  partnership  was  at 
the  date  when  the  mortgagee  proceeded  to  take 
possession  under  his  mortgage,  i.e.,  at  the  date  of 
the  writ ;  but  if  a  dissolution  of  the  partnership 
has  previously  taken  place,  the  date  of  the  disso- 
lution is  the  date  at  which  the  account  is  to  be 
taken.    Whetham  v.  Davey         -        -  574 

■  Devise  of  mortgaged  estate — Keeping  down 

interest  -  614 
See  Will.  6. 

 Payment  off — Authority  of  solicitor  to  re- 
ceive money  -  249 
See  Solicitoe.  1. 

•  To  be  paid  off  out  of  accumulations  of  rents 

See  Accumulations.  [649 

MORTGAGEE  IN  POSSESSION      -        -  336 

See  Moetgage.  3. 

MORTMAIN    -----  544 

See  Chaeity. 
MUTUAL  CREDITS   -        -        -        -  216 

See  Company.  1. 


NEXT  FRIEND— Infant— Production  of  docu- 
ments -  139 
See  Peactice.  2. 

 Married  woman  suing  as  feme  sole    -  413 

See  Peactice.  5. 


NEXT  OF  KIN— Appointment  to 
See  Powee.  1. 

NOTICE  TO  TREAT  - 

See  Lands  Clauses  Act. 


186 


553 


614 


ONEROUS  PROPERTY 

See  Will.  6. 
OPTION  OF  PURCHASE— Conversion— Election 

See  Election.  [654 
 Transmission  of  right  to  executors    -  203 

See  Will.  7. 
ORDER  AND  DISPOSITION  -        -  261 

See  Bankeuptcy.  1. 
ORIGINAL  WILL— Bight  to  look  at       -  390 

See  Will.  1. 
ORIGINATING  SUMMONS — Appeal        ~  231 

See  Peactice.  7. 

PAID-UP  SHARES— Contract  for  -  -153 

See  Company.  4. 
PARCELS— Description  of  advowson        -  298 

See  Advowson. 
PARTIES — Married  woman  suing  as  feme  sole 

See  Peactice.    5.  [418 
PARTNERSHIP— Mortgage  of  share        -  574 

See  Moetgage.  4. 
PAYMENT  OUT  OF  COURT  -        -        -  541 

See  Peactice.  8. 
PENDING  ACTION— Sale  under  Settled  Land 

Act  -        -        -        -        -  531 

See  Settled  Land  Act.  3. 
PEPPERCORN  RENT         -        -        -  344 

See  Vendoe  and  Puechasee.  2. 
PERPETUITY— Appointment       ~        -  172 

See  Power.  2. 

POWER — Contingent  Exercise.]  An  appointment 
to  an  object  of  a  power  for  life  with  remainder  to 
his  next  of  kin  will  take  effect  if  at  the  death  of 
the  tenant  for  life  his  next  of  kin  are  objects  of 
tbe  power.    In  re  Coulman.    Munby  v.  Boss 

[186 

2.   Exercise — Special  Poiver — Exercise  by 

Will — Bequest  of  all  Property  over  which  Testator 
at  the  Time  of  his  Death  should  have  "  any  bene- 
ficial disposing  power  by  will " — Remoteness — In- 
tervention of  Trustees.]  A  testator,  who  had  under 
a  settlement  a  power  of  appointment  over  lease- 
hold and  other  personal  estate  among  his  children 
or  grandchildren  or  other  issue,  by  his  Avill,  which 
contained  no  reference  to  the  power,  gave  "  all  the 
real  and  personal  estate  and  effects  whatsoever, 
and  wheresoever,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  over  which  at  the  time 
of  my  decease,  I  shall  have  any  beneficial  dis- 
posing power  by  this  my  will "  to  trustees,  upon 
trusts  partly  for  persons  who  were  objects  of  the 
power,  and  partly  in  excess  of  the  power : — Held, 
that  the  use  of  the  word  "  beneficial"  did  not  con- 
clusively shew  that  the  testator  could  not  have 
intended  to  exercise  a  power  which  he  could  not 
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exercise  for  his  own  benefit  or  the  benefit  of  his 
estate. — Ames  v.  Cadog an' (12  Ch.  D.  808)  dis- 
cussed.— There  being,  in  the  opinion  of  the  Court, 
upon  the  will  taken  as  a  whole,  a  sufficient  indi- 
cation of  an  intention  to  exercise  the  power  : — 
Held,  that  the  power  was  exercised  by  the  will, 
the  trusts,  so  far  as  they  were  in  excess  of  the 
power,  being  inoperative. — The  testator  gave  a 
moiety  of  the  property  on  trust  for  his  daughters 
who  should  survive  him,  and  attain  twenty-four, 
in  equal  shares.  The  testator's  youngest  daughter 
was  more  than  three  years  old  at  the  time  of  his 
death  : — Held,  that  the  appointment  was  not  void 
for  remoteness. — Held,  also,  that  the  appointed 
fund  ought  to  be  retained  by  the  trustees  of  the 
settlement  on  the  trusts  of  the  will,  so  far  as  they 
were  valid.    Von  Brockdorff  v.  Malcolm  172 

3.  Exercise — Special  Power — Exercise  by 

Will — Intention.']  If  a  testator  manifests  an  in- 
tention to  exercise  by  his  will  a  special  power  of 
appointment,  by  reason  of  his  making  some  gifts 
of  property  which  he  describes  as  "  my  "  property, 
but  the  words  of  which  gifts  cannot  be  satisfied 
unless  they  pass  property  subject  to  the  power, 
the  Court  will  assume  that  he  intended  also  to 
exercise  the  power  in  the  case  of  other  gifts  in 
the  will  which  are  capable  of  passing  other  pro- 
perty subject  to  the  power,  although  the  words 
of  gift  can  be  satisfied  by  means  of  property  be- 
longing to  the  testator  himself. — A  testator  had 
under  a  settlement  a  special  power  to  appoint  by 
will  two  estates  at  B.  and  at  S.  respectively,  and 
also  some  shares  in  the  B.  Colliery.  By  his  will 
he  made  gifts  of  "my  estate  at  B."  and  of  "my 
estate  at  S.,"  and  he  made  another  gift  of  "  all 
my  share  and  interest  in  the  B.,  H.,  and  W.  Col- 
liery Companies."  He  had  no  property  of  his 
own  at  either  B.  or  S.,  but  he  had  some  shares  of 
his  own  in  the  B.  Colliery  : — Held,  that  the  will 
operated  as  an  exercise  of  the  power,  not  only  as 
regarded  the  estates  at  B.  and  S.,  but  also  as 
regarded  the  settled  shares  in  the  B.  Colliery. 
In  re  Wait.    Workman  v.  Petgrave      -  617 

PRACTICE — Appeal  by  Person  not  a  Party — Mules 
of  Supreme  Court,  1883,  Order  XVI.,  r.  40 — Setting 
aside  Judgment  obtained  by  Collusion.]  D.,  the 
residuary  legatee  of  Mrs.  Y.,  brought  her  action 
for  administration  of  Mrs.  Y.s  estate  against  R., 
the  surviving  executor.  Mrs.  Y.  had  been  the 
surviving  executrix  of  her  husband.  V.,  one  of 
the  residuary  legatees  of  the  husband,  shortly 
afterwards  brought  her  action  against  R.  as  sole 
Defendant,  for  administration  of  the  husband's 
estate,  alleging  breaches  of  trust  by  Mrs.  Y.,  and 
asking  administration  of  her  estate  if  R.,  as  her 
representative,  did  not  admit  assets  to  pay  what 
should  be  found  due  from  her  estate  to  the  hus- 
band's estate.  On  the  28th  of  February,  1885, 
V.  moved  for  judgment.  There  was  no  evidence 
before  the  Court  that  Mrs.  Y.  was  indebted  to  her 
husband's  estate,  or  that  she  had  been  guilty  of 
wilful  neglect  and  default.  R.,  by  his  counsel, 
admitted  that  she  was  so  indebted,  and  he  sub- 
mitted to  a  judgment  directing  an  account  of 
personal  estate  of  the  husband  which  she  had 
received,  or  but  for  her  wilful  neglect  or  default 
might  have  received,  Avith  an  inquiry  as  to 
balances  in  her  hands,  and  directiug  administra- 
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tion  of  her  estate.  It  appeared  that,  from  infor- 
mation R.  had  received,  he  felt  sure  that  Mrs.  Y. 
would  be  found  a  debtor  to  her  husband's  estate, 
and  that  wilful  default  would  be  established 
against  her,  and  that  it  was  not  advisable  to  in- 
cur the  expense  of  contesting  these  points  at  the 
hearing.  D.,  on  the  26th  of  June,  1885,  moved 
<  before  Pearson,  J.,  under  Order  xvl,  r.  40,  to 
discharge  or  vary  the  judgment  of  February,  1885. 
This  motion  was  refused  on  the  ground  that  D. 
had  not  been  served  with  the  judgment.  D.  ap- 
pealed from  this  refusal  and  also  applied  for  leave 
to  appeal  from  the  judgment : — Held,  that  leave 
cannot  be  given  to  a  residuary  legatee  to  appeal 
from  a  decree  made  against  the  executor  at  the 
suit  of  a  creditor,  as  the  executor  completely  re- 
presents the  estate  for  the  purposes  of  such  a  suit, 
and  the  residuary  legatee  could  not  be  made  a 
party  to  the  suit,  and  the  case  is  quite  different 
from  one  where  leave  to  appeal  is  applied  for  by 
a  person  who,  though  not  according  to  the  pre- 
sent practice  a  necessary  party  to  the  suit,  would, 
have  been  a  proper  party  to  it: — Held,  further, 
that  the  application  of  June,  1885,  to  vary  the 
judgment  was  not  supported  by  Order  xvi.,  r.  40. 
the  case  not  falling  within  that  rule,  which  only 
applies  to  cases  where  service  of  an  order  is  neces- 
sary in  order  to  make  it  binding,  whereas  here 
the  order  was  binding  without  service,  and  D» 
was  not  a  proper  person  to  be  served : — Held, 
further,  that  although  R.  might  have  acted  in- 
judiciously in  submitting  in  February,  1885,  to 
an  order  which  went  further  than  any  order 
that  could  have  been  made  adversely  on  the 
materials  before  the  Court,  the  order  could  not  be 
discharged  unless  the  Court  was  satisfied  that  R. 
had  submitted  to  it  fraudulently  in  collusion 
with  V.,  and  in  this  case  the  Court  was  satisfied 
that  R.  had  acted  bona  fide.  In  re  Youngs.  Dog- 
gett  v.  Revett.  In  re  Young  s.  Vollum  v. 
Revett         -        -        -        -      C.  A.  421 

2.  Infant — Next  Friend — Affidavit  as  to 

Documents  —  Bales  of  Supreme  Court,  1883, 
Order  xxxi.,  r.  12.]  The  Court  refused  either  to 
order  the  next  friend  of  an  infant  Plaintiff  to 
make  an  affidavit  as  to  documents,  or  stay  the 
action  till  he  made  such  affidavit. — Higginson  v. 
Hall  (10  Ch.  D.  235)  dissented  from.  Dyke  v. 
Stephens       -  189 

3.   Jurisdiction — Chancery  Action — Sub- 
ject-matter below  £10  in  Value — Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  ss.  16,  25,  34.]  An 
action  in  the  High  Court,  claiming  relief  which, 
before  the  Judicature  Act,  could  have  been  given 
only  by  the  Court  of  Chancery,  cannot  now  be 
maintained  if  the  subject-matter  is  below  £10  in 
value. — The  old  rule  of  the  Court  of  Chancery  in 
this  respect  still  remains  in  force.  Westbory- 
on-Severn  Rural  Sanitary  Authority  v.  Mere- 
dith    -        -        -        -  C.  A.  387 

4.  Married  Woman — Action  by  Executrix 

and  her  Husband — Bankruptcy  of  Husband — Dis- 
missal of  Action  ivith  Costs — Liability  of  Husband 
for  the  Costs — Bankruptcy  Act,  1S69  (32  &  33  Vict, 
c.  71),  s.  31.]  A  feme  coverte  sued  as  executrix, 
and  (the  action  being  brought  before  the  Married 
Women's  Property  Act,  1882,  came  into  operation) 
her  husband  was  joined  as  co -Plaintiff.  After 
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the  action  was  set  down,  but  before  trial,  the 
husband  filed  a  liquidation  petition,  and  obtained 
his  discharge  thereunder.  When  the  action 
came  on  for  trial  the  Plaintiffs  did  not  appear, 
and  the  action  was  dismissed  with  costs ; — Held 
(affirming  the  judgment  of  Pollock,  B.,  for  Pear- 
son, J.)s  that  the  husband,  who  had  no  beneficial 
interest  which  could  pass  to  the  trustee  under 
his  liquidation,  having  allowed  the  action  (which 
was  a  continuing  action  after  his  liquidation)  to 
come  on  for  trial,  was  liable  for  the  costs. — Semble, 
per  Lindley,  L.J. : — A  possibility  of  having  to 
pay  costs  is  not  a  debt  provable  in  bankruptcy, 
though  it  may  in  some  cases  be  a  "  contingent 
liability."    Vint  v.  Hudsfith       -       C.  A.  24 

5.  Married  Woman  suing  without  Hus- 
band or  Next  Friend — No  Separate  Estate — Secu- 
rity for  Costs  of  Action — Married  Women's  Pro- 
perty Act,  1882,  s.  1,  sub-s.  2 — Bules  of  Supreme 
Court,  1883,  Order  xvi.,  r.  16.]  A  married 
woman  being  empowered  by  sect.  1,  sub-sect.  2, 
of  the  Married  Women's  Property  Act,  1882,  to 
sue  as  a  feme  sole,  may  sue  without  her  husband 
or  a  next  friend,  and  cannot  be  ordered  to  give 
security  for  the  costs  of  the  action,  even  although 
she  have  at  the  time  of  action  no  separate  estate, 
and  there  be  nothing  upon  which,  if  she  fails,  the 
Defendant  can  issue  available  execution.  In  re 
Isaac.    Jacob  v.  Isaac       -        -      C.  A.  418 

6.   Order — Correcting  Error  in  Order — 

Order  passed  and  entered — Order  not  conformable 
to  what  the  Court  intended.']  An  order  of  the 
Court  of  Appeal  was  drawn  up,  passed  and  en- 
tered, in  such  a  form  that  it  might  be  contended 
to  decide  questions  which  had  not  been  before 
the  Court,  and  which  it  had  not  intended  to  de- 
cide : — Held,  that  the  Court  had  jurisdiction  to 
alter  the  record  of  its  order,  so  as  to  make  it 
conformable  to  the  order  which  the  Court  had 
pronounced,  and  the  record  was  altered  accord- 
ingly, but  as  the  applicant  had  not  adopted  the 
usual  and  proper  course  of  applying  to  vary  the 
minutes,  he  was  ordered  to  pay  the  costs  of  the 
application.   In  re  Swire.    Mellor  v.  Swire 

[C.  A.  239 

7.  Originating  Summons — Dismissal  of — 

Time  for  appealing — Bules  of  Supreme  Court, 
1883,  Order  LVlii.,  r.  15  ;  Order  L,  r.  1 ;  Order  II., 
r.  1 ;  Order  LV.,  r.  3  ;  Order  LXXI.,  r.  1 — Judica- 
ture Act,  1873,  s.  100.]  An  originating  summons 
taken  out  under  Order  lv.,  r.  3,  is  a  civil  pro- 
ceeding commenced  otherwise  than  by  writ  in 
manner  prescribed  by  a  Rule  of  Court,  and  is 
consequently  an  action  within  the  definition  of 
that  word  in  sect.  100  of  the  Judicature  Act, 
1873.  Therefore  an  order  made  upon  such  a 
summons  is  appealable  at  any  time  within  one 
year  from  its  date.    In  re  Fawsitt.    Galland  v. 

I  Burton  -        -        -        -        -    C.  A.  231 

8.   Payment  out  of  Court — Permanent  In- 
vestment— Settled  Land  Act,  1882,  s.  25  (iv.) — 
Bules  of  Supreme  Court,  1883,  Order  LV.,  r.  2, 

I  sub-r.  7.]  In  applications  for  payment  out  of  Court 
and  investment  under  the  Settled  Land  Act,  1882, 
of  funds  in  Court  representing  the  purchase-money 
j  of  lands  taken  under  the  provisions  of  the  Lands 
I  Clauses  Act,  1845,  the  Court  has  a  discretion 
I  under  the  Eules  of  Supreme  Court,  1883,  Order 
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lxx.,  rule  1,  and,  where  an  application  by  petition 
is  cheaper  and  more  expeditious  than  by  sum- 
mons, will  not  disallow  the  costs  of  a  petition, 
although  the  proceeding  falls  within  the  Eules  of 
Supreme  Court,  1883,  Order  lv.,  r.  2,  sub-r.  7, 
as  business  to  be  transacted  in  Chambers. — In 
such  cases,  however,  the  option  of  proceeding  by 
petition  or  summons  is  at  the  applicant's  risk. 
In  re  Bethlehem  and  Bridewell  Hospitals 

[541 

9.   Production  of  Documents — Arbitration 

— Shorthand  Notes  of  Evidence  and  Arguments — 
Transcript,  Production  of — Privilege.']  The  cor- 
poration of  P.  took  compulsorily  some  of  E.'s 
land,  and  at  an  arbitration  to  ascertain  the  sum  to 
be  paid,  E.  claimed  a  right  of  way  over  other  land 
to  a  river,  and  such  alleged  right  had  to  be  con- 
sidered in  regard  to  the  sum  to  be  assessed. — E. 
employed  a  shorthand  writer  to  take  notes  of  the 
evidence  and  arguments,  and  afterwards  had  them 
transcribed  for  his  own  purposes.  Subsequently 
he  brought  an  action  for  a  mandatory  injunction 
to  compel  the  corporation  to  remove  materials 
which  they  had  put  on  the  land  over  which  he 
claimed  the  right  of  way.  The  relevancy  of  the 
notes  was  admitted.  On  motion  by  the  corpora- 
tion for  the  production  of  the  transcript,  E.  ob- 
jected on  the  ground  that  it  was  privileged,  as  the 
notes  were  taken  at  his  expense  and  in  anticipa- 
tion of  other  proceedings  against  the  corporation  : 
— Held,  that  the  transcript  of  the  notes  was  not 
privileged,  and  that  it  must  be  produced.  Eaw- 


stone  v.  Preston  Corporation      -  116 

  Administration  order — Disputed  debt  291 

See  Limitations,  Statute  of. 

 Amendment — Adding  plaintiffs       -  57 

See  Husband  and  Wife.  4. 

 Foreclosure — Form  of  order    -        -  574 

See  Mortgage.  4. 


PRINCIPAL  AND  AGENT  —  Authority  to  re- 
ceive mortgage  money  -  -  249 
See  Solicitor.  1. 

PRIORITY — Winding-up  of  company — Directors' 
fees  -  -  -  -  -  629 
See  Company.  2. 

PRIVILEGE— Production  of  documents  -  116 
See  Practice.  9. 

PRODUCTION  OF  DOCUMENTS  -  -  116 
See  Practice.  9. 

- — Infant— Next  friend  -  -  -  189 
See  Practice.  2. 

PUBLIC  HEALTH  ACT       -  -  350 

See  Local  Board. 

PURCHASE-MONEY — Devise  of  estate— Ademp- 
tion -----  92 
See  Will.  3. 

QUORUM— Local  board  -  -  -  350 
See  Local  Board. 

RAILWAY  COMPANY — Minerals  under  or  near 
Bailway — Mineral  Estate  intersected  by  Bailway — 
Bight  of  Owner  to  work  Mines — Bailways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
ss.  77-82.]  Sect.  80  of  the  Eailways  Clauses  Con- 
solidation Act,  1845,.  applies  to  minerals  lying 
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RAILWAY  COMPANY — continued. 
more  than  forty  yards  from  a  line  of  railway,  and 
enables  the  owner  of  minerals,  whose  access  to 
them  is  cut  off,  by  reason  of  a  railway  company 
having  purchased  from  him  the  minerals  lying 
under  their  line  of  railway,  or  within  forty  yards 
from  it,  to  tunnel  under  the  railway  for  the  pur- 
pose of  working  his  minerals  which  are  on  the 
other  side  of  it.  And  this  power  extends,  not 
only  to  minerals  in  the  ordinary  sense  of  the 
word,  but  also  to  such  a  substance  as  clay,  which 
is  usually  worked  from  the  surface.  —  And  by 
sect.  81  the  mineral  owner  is  entitled  to  be  com- 
pensated by  the  company  for  any  additional 
expense  caused  by  his  having  to  work  the  min- 
erals in  this  way. — The  Defendant  was  the  owner 
of  the  minerals  lying  in  and  under  a  triangular 
piece  of  land,  which  was  completely  surrounded 
by  three  lines  of  railway  belonging  to  the  Plain- 
tiffs, and  also  of  the  minerals  lying  under  certain 
portions  of  those  three  lines.  The  company  had 
purchased  the  surface  of  the  triangular  piece  of 
land,  and  also  the  surface  of  the  land  on  which 
those  parts  of  the  three  lines  were  constructed. 
The  minerals  in  and  under  the  lands  so  purchased 
were  not  in  the  first  instance  purchased  by  the 
company.  The  Defendant,  in  April,  1885,  gave 
the  company  notice,  under  sect.  78  of  the  Kail- 
ways  Clauses  Consolidation  Act,  1845,  of  his  in- 
tention to  work  the  minerals  belonging  to  him  in 
and  under  the  triangular  piece  of  land,  and  also 
under  the  lines  of  railway.  The  company  gave 
the  Defendant  notice  that  they  were  willing  to 
make  compensation  for  ithe  minerals  under  the 
lines  of  railway,  and  arbitrators  were  appointed  to 
assess  the  compensation.  The  Defendant  then 
gave  the  company  notice  that  he  intended  to 
work  the  minerals  in  and  under  the  triangular 
piece  of  land,  and  for  that  purpose  to  enter  upon 
and  across  the  line  of  railway  : — Held,  that  such 
a  mode  of  working  would  be  a  trespass,  and  that 
the  Defendant  must  be  restrained  from  working 
in  that  way,  but  that  he  would  be  entitled  to 
tunnel  under  the  railway  in  order  to  work  the 
minerals  in  and  under  the  triangular  piece  of 
land,  and  that  the  company  must  compensate  him 
for  the  extra  expense  of  so  working.  Midland 
Bailway  Company  v.  Miles         -        -  634 

REAL  AND  PERSONAL  ESTATE  -        -  485 

See  Timber. 

RECEIVING  ORDER         -        -        -  480 

See  Bankruptcy.  2. 

RECITALS— Construction  of  general  words  298 
See  Advowson. 

REGISTRATION — Trade-mark     -       454,  505 
See  Trade-mark.    1,  2. 

REMOTENESS — Appointment       -        -  172 
See  Power.  2. 

RENT— Peppercorn  rent     -  344 
See  Vendor  and  Purchaser.  2. 

RENT-CHARGE— Tithes      ..        -        -  84 
See  Tithes. 


RESTRAINT  ON  ANTICIPATION  - 

See  Husband  and  Wife.    2,  3.^ 
RETAINER— Eight  of 
See  Executor. 
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RIGHT  OF  ACTION— Covenant— Stranger  57 

See  Husband  and  Wife.  4. 
RULES  OF  SUPREME  COURT,  1883,  Order  I., 


r.  1  - 

See  Practice.  7. 

-  231 

Order  II.,  r.  1  - 

See  Practice.  7. 

-  231 

Order  XVI.,  r.  2 

See  Husband  and  Wife.  4. 

-  57 

 r.  16 

See  Practice.  5. 

-  418 

 r.  40 

See  Practice.  1. 

-  421 

Order  XXXI.,  r.  12 

See  Practice.  2. 

-  189 

Order  LV.,  r.  2,  sub-r.  7 

See  Practice.  8. 

-  541 

 r.  3  - 

See  Practice.  7. 

-  231 

 r.  10 

See  Limitations,  Statute  of. 

-  291 

Order  LVIIL,  r.  15 

See  Practice.  7. 

-  231 

Order  LXX.,  r.  1 

See  Practicr.  8. 

-  541 

Order  LXXL,  r.  1 

-  231 

See  Practice.  7. 


SALE- 
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57,  143 
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Settled  Land  Act. 
See  Cases  under  Settled  Land  Act.  " 
SALVAGE  MONEY— Winding-up  of  company— 
Punning  contract  -  216 
See  Company.  1. 
SECURITY  FOR  COSTS— Married  woman  suing 
as  feme  sole  -  418 
See  Practice.  5. 
SEPARATE  ESTATE 

See  Husband  and  Wife. 
SEPARATION  DEED 

See  Husband  and  Wife. 
SERVICE— Notice  to  treat  - 

See  Lands  Clauses  Act. 

SET-OFF— Company— Contract— Winding-up 

See  Company.    1.  [216 
SETTING  ASIDE  JUDGMENT      -        -  421 

See  Practice.  1. 
SETTLED  LAND  ACT.  —  Heirlooms— Power  of 
Tenant  for  Life  to  sell — Leave  of  the  Court — Im- 
provements— Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  21,  sub-s.  vii. ;  s.  25,  sub-ss.  i.,  iii.,  x., 
xi.,  xiii. ;  s.  37— Settled  Land  Act,  1884  (47  &  48 
Vict.  c.  18).  s.  7.]  A  tenant  for  life  under  a 
settlement  containing  a  discretionary  trust  for 
sale  of  the  settled  estates,  and  also  a  power  to 
sell  certain  settled  heirlooms,  asked  leave  of  the 
Court  under  sect.  37  of  the  Settled  Land  Act, 
1882,  that  he  might  be  authorized  to  sell  part  of 
the  settled  estates,  and  alto  a  specified  portion  of 
the  heirlooms ;  that  the  money  might  be  paid  to 
the  trustees,  and  that  such  part  as  might  be  neces- 
sary might  be  applied  by  them  in  paying  for 
certain  improvements,  consisting  of  (1)  a  larger 
and  better  supply  of  water  to  a  mansion-house ; 
(2)  a  new  and  improved  system  of  drainage  of  the 
mansion-house;  (3)  rebuilding  of  the  stables. 
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SETTLED  LAND  ACT— continued. 
which  were  out  of  repair  ;  (4)  the  building  of  an 
agent's  house ;  and  (5)  the  building  of  two  cot- 
tages.— The  trustees  submitted  that  the  proposed 
improvements  (except  the  cottages)  were  not 
within  the  25th  section  of  the  Act  of  1882  ;  and, 
that  even  if  they  were  the  Court  would  not  super- 
sede the  power  of  the  trustees  by  giving  leave  to 
the  tenant  for  life  to  sell  either  the  estate  or  the 
heirlooms  : — Held,  that  the  proposed  outlay  was 
all  within  sect.  25  of  the  Settled  Laud  Act,  1882 ; 
and  would  have  been  authorized  without  the 
statute  ;  and  leave  given  to  the  tenant  for  life  to 
sell  both  the  settled  estates  and  the  heirlooms, 
and  for  the  application  of  the  proceeds  as  prayed. 
In  re  Houghton  Estate  -        -        —  102 

2.   Heirlooms —Sale— 45  &  46  Viet.  c.  38, 

ss.  21,  subs,  ii.,  37,  53 — Application  of  Proceeds 
— Discharge  of  Incumbrances.']  The  money  aris- 
ing by  the  sale,  on  the  application  of  the  tenant 
for  life  with  the  sanction  of  the  Court,  of  chattels 
treated  in  a  settlement  as  heirlooms,  and  so  far 
as  the  rules  of  law  and  equity  wrould  permit 
annexed  to  the  settled  freehold  land,  may  be 
applied  in  the  discharge  of  incumbrances  affect- 
ing the  inheritance  of  settled  land,  without  keep- 
ing such  incumbrances  on  foot  for  the  benefit  of 
the  infant  remainderman  in  whom  the  heirlooms 
would,  if  unsold,  have  vested  absolutely  on  his 
attaining  twenty-one.  In  re  Duke  of  Marl- 
borough's Settlement.  Duke  op  Marlborough 
v.  Marjoribanks      -  127 

3.  Tenant  for  Life—  Sale— 45  &  46  Vict. 

c.  38,  s.  3 — Pendency  of  Administration  Action.'] 
The  pendency  of  an  action  by  tenant  for  life  in 
which  a  decree  has  been  made  for  execution  of  the 
trusts  of  a  settlement,  does  not  prevent  him  from 
exercising  his  power  of  sale  under  the  Settled 
Land  Act,  1882,  without  the  sanction  of  the  Court. 
Cardigan  v.  Curzon-Howe  -        -  531 

4.  Tenant  for  Life  (45  &  46  Vict.  c.  38), 

ss.  51,  58,  sub-s.  1,  cl.  vi. — Person  having  Powers 
of  Tenant  for  Life — Conditional  Life  Estate — In- 
validity of  Condition — Application  of  Proceeds  of 

\  Sale  of  Estate.]    A  testator  devised  his  B.  estate 
;  to  the  use  of  his  son,  "  so  long  as  he  shall  reside 
in  my  present  dwelling-house,  or  upon  some  part 
of  my  B.  estate,  for  not  less  than  three  months  in 
each  year  after  he  shall  become  entitled  to  the 
actual  possession  thereof ;"  and,  after  the  death 
of  the  son,  provided  that  he  should  have  complied 
with  the  condition,  to  such  uses  for  the  benefit  of 
j  his  children  as  he  should  by  will  appoint ;  and, 
in  default  of  such  appointment,  or,  if  he  should 
fail  in  cnmpliance  with  the  above  condition,  on 
|  the  determination  of  his  estate  therein,  to  the 
|  use  of  trustees,  on  trust  for  sale  and  distribution 
I  of  the  proceeds  of  sale  among  the  son's  children : — 
iTeZd,  that  the  son  had  the  powers  of  a  tenant  for 
life  under  the  Settled  Land  Act,  and  could  sell 
[I  the  estate,  and  that,  notwithstanding  the  condi- 
lltion  as  to  residence,  he  would,  by  virtue  of 
jlsect.  51  of  the  Act,  be  entitled  to  the  income  of 
lithe  proceeds  of  sale  during  his  life.  In  re  Paget's 
Settled  Estates     -  161 

5.    Tenant  for  Life  —  Persons  having 

Powers  of  Tenant  for  Life — Discretionary  Trust 

Wor  Application  of  Income  during  Life — Forfeit- 
mire  in  Event  of  Bankruptcy — Settled  Land  Act, 


SETTLED  LAND  ACT— continued. 
1882  (45  &  4G  Vict.  c.  38),  s.  2,  sub-ss.  5,  6,  10,  cl.  L 
51,  58,  sub-s.  1,  els.  vi.  ix.]  The  words  "  entitled 
to  possession  of  settled  land  for  his  life,"  as  used 
in  sub-sect.  5  of  sect.  2  of  the  Settled  Land  Act, 
1882,  mean  entitled  "  in  possession "  as  distin- 
guished from  entitled  "in  reversion,"  and  the 
words  in  sub-sect.  6,  "  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  ten- 
ants," mean  entitled  "for  life."  —  A  testator 
devised  real  estate  to  the  use  of  trustees  in  fee 
during  the  life  of  his  son,  on  trust  to  receive  the 
rents,  and  after  payment  of  costs  and  outgoings, 
to  hold  the  residue  of  the  rents  upon  the  trusts 
thereinafter  mentioned.  And  after  the  death  of 
the  son,  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male,  with  remainders  over. 
And  the  testator  directed  that  his  trustees  should 
during  the  life  of  the  son  pay  and  apply  the 
residue  of  the  rents  which  should  during  his  life 
become  payable  to  them  in  such  manner  in  all 
respects  as  they  should  think  best  for  the  main- 
tenance, or  otherwise  for  the  benefit  of  the  son 
and  of  his  wife  and  his  child  and  children,  or  for  the 
benefit  of  any  one  or  more  of  them,  and  so  that, 
in  case  the  son  should  at  any  time  assign,  charge, 
or  attempt  to  anticipate  his  interest  under  the 
will,  or  should  do  any  act  whereby,  either  directly 
or  by  operation  of  law,  he  would,  if  absolutely 
entitled  to  such  interest,  be  deprived,  or  liable  to 
be  deprived,  of  the  benefit  or  enjoyment  thereof, 
then  the  trust  thereinbefore  declared  in  his  favour 
should  absolutely  cease,  and  the  rents  should 
thenceforth  during  his  life  be  applied  by  the 
trustees,  either  for  the  maintenance,  support,  or 
benefit  of  the  son,  or  for  such  other  purposes  and  in 
such  manner  in  all  respects  as  the  trustees  should 
in  their  absolute  discretion  think  fit.  There  being 
no  children  of  the  son  and  he  not  having  forfeited 
his  interest  under  the  will : — Held,  that  he  and  his 
wife  did  not  together  constitute  a  tenant  for  life  of 
the  estate  by  virtue  of  sub-sect.  6  of  sect.  2  of  the 
Settled  Land  Act,  1882,  and  that  they  had  not, 
by  virtue  of  sect.  58,  the  powers  of  a  tenant  for 
life  under  the  Act.  In  re  Atkinson.  Atkinson 
v.  Bruce        _____  605 

6.  Title  of  Dignity  or  Honour — Incorpo- 
real Hereditament  — Land — Heirlooms  devolving 
ivith  Dignity — -Sale  of  Heirlooms — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  sub-s.  10, 
ss.  37,  58— Statute  De  Donis  (13  Ed.  1)— Statute 
Westminster  Second.]  A  dignity  or  title  of  honour, 
as  an  incorporeal  hereditament,  is  "  land " 
within  the  meaning  of  the  37th  section  of  the 
Settled  Land  Act,  1882.  — When  a  dignity  is 
limited  to  the  heirs  of  the  body,  then  although 
no  place  be  named  in  the  creation  of  the  title,  the 
dignity  is  within  the  statute  De  Donis,  and  de- 
scendible as  an  estate  tail  and  the  patent  does  not 
create  a  fee  simple  conditional. — ;  There  is  no 
difference  in  these  respects  between  a  baronetcy 
and  other  descendible  dignities.  The  resolution 
reported  12  Bep.  81,  held  to  be  overruled. — The 
Settled  Land  Act,  1883,  does  not  enable  a  limited 
owner  to  sell  any  property  which,  when  vested  in  a 
tenant  in  fee  simple,  is  by  law  inalienable.  In  re 
Sir  J.  Kivett-Carnac's  Will       -        -  136 

 Payment  out  of  Court  -  541 

See  Practice.  8. 
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SETTLEMENT  —  After-acquired  Property— Cove- 
nant— Judicial  Separation,  Decree  for — "  Feme 
Sole"— 20  &  21  Vict.  c.  85,  88.  7,  21,  25,  2G.]  A 
married  woman,  subsequently  to  obtaining  a 
decree  of  judicial  separation  from  her  husband, 
became  absolutely  entitled  to  certain  sums  of 
stock:— Held,  that  under  20  &  21  Vict.  c.  85, 
s.  25,  the  stock  belonged  to  her  as  if  she  were  a 
feme  sole,  and  was  not  included  in  a  covenant  in 
.her  marriage  settlement  to  settle  all  property 
which  she  or  her  husband  in  her  right  might 
acquire  "  during  the  coverture."  Dawes  v. 
Geeyke         _____  500 

2.  Forfeiture  of  Interest  on  Bankruptcy, 

&c. — Meaning  of  "forfeited" — Tenant  for  Life 
and  in  Remainder  —  Insolvency  in  New  South 
Wales  — Bankruptcy  Act,  1869  (32  &  33  Vict. 

■■e.  71),  s.  74.]  In  1838  a  settlement  of  real  estate 
in  England  was  made,  and  thereby  the  trustees 
were  to  pay  the  rents  and  profits  to  S.  L.  for  life 
•or  until  he  should  commit  an  act  of  bankruptcy, 
or  commit  any  act,  or  any  event  should  occur, 
whereby  the  rents,  if  settled  absolutely  upon  or 
in  trust  for  him,  should  be  forfeited  to  or  become 
vested  in  any  other  person  whomsoever,  and 
there  was  a  gift  over  upon  the  happening  of  any 
such  event.  S.  L.  in  1875  was  residing  in  New 
South  Wales,  and  was  adjudged  insolvent  by  the 
-Court  of  the  colony,  the  Act  of  the  colony  vesting 
all  property  of  the  insolvent  "  wheresoever  the 
same  might  be  known  or  found  "  in  the  Commis- 
sioner therein  mentioned.  On  summons  taken 
out  by  S.  L.  under  the  Settled  Land  Act  of  1882, 
(to  have  trustees  appointed  : — Held,  that  in  con- 
sequence of  the  insolvency  in  New  South  Wales, 
the  property  had  become  forfeited  and  had  gone 
over  to  those  in  remainder.    In  re  Levy's  Trusts 

[119 

3.   Forfeiture  on  Bankruptcy — Discharge 

■of  Bankrupt  —  Life  Estate — Reassignment  of 
Estate.']  Under  the  trusts  of  a  marriage  settle- 
ment a  life  interest  in  property  brought  into 
settlement  by  the  wife  was  given,  after  her  death, 
•to  the  husband,  but  the  trust  in  his  favour  was 
'to  cease  in  the  event  of  his  bankruptcy  or  liqui- 
dation and  there  was  a  gift  over  on  that  event. 
In  August,  1881,  he  filed  a  liquidation  petition 
imder.which,  in  October,  1881,  a  trustee  of  his 
■property  was  appointed.  In  January,  1883,  he 
obtained  a  discharge.  In  April,  1884,  the  wife 
-died.  In  March,  1885,  the  trustees  assigned  for 
value  to  the  debtor  all  the  property  belonging  to 
him  at  the  commencement  of  the  liquidation  and 
'devolving  on  him  subsequently,  up  to  the  date  of 
the  discharge,  other  than  that  which  had  been 
already  received  by  the  trustee.  The  liquidation 
was  never  formally  closed,  but  the  trustee  had 
never  made  any  claim  to  the  income  of  the  settled 
fund : — Held,  that,  inasmuch  as,  before  the  re- 
assignment by  the  trustee  to  the  debtor,  income 
had  become  due  to  him,  which,  but  for  the  for- 
feiture clause,  the  trustee  might  have  received, 
the  forfeiture  had  taken  effect. — White  v.  Chitty 
(Law  Eep.  1  Eq.  372),  Lloyd  v.  Lloyd  (Law  Rep. 
2  Eq.  722),  and  Ancona  v.  Waddell  (10  Ch.  D. 
157)  distinguished.    Eobertson  v.  Eichardson 

[623 

SETTLEMENT  OF  SHARE  -        -        -  234 

See  Will.  5. 


SEVERANCE— Compulsory  powers  of  vestrv— 
Part  of  building  -  642 
See  Vestry. 

 From  soil         -  485 

See  Timber. 
SHARES — Bankruptcy — Order  and  disposition 

See  Bankruptcy.    1.  [261 
 Contract  for      -        -        -        -  153 

See  Company.  4. 
 Preference  and  ordinary        -        -  376 

See  Company.  3. 
SHORTHAND  NOTES— Production  of— Privilege 

See  Practice.    9.  [116 
SIMILARITY— Trade-mark  — Eegistration  505 

See  Trade-mark.  2. 
SOLICITOR — Agency  —  Authority  of  Solicitor  to 
receive  Mortgage  Money — Possession  by  Solicitor 
of  Transfer  Deed  executed  by  Client.']  G.  and 
H.  were  mortgagees  for  £1000  on  property  of 
S.  Their  solicitors,  D.  &  P.,  who  had  the  deeds 
in  their  custody,  applied  to  the  Defendant,  who 
was  also  a  client  of  theirs,  saying  that  they  be- 
lieved he  had  £1000  to  invest  on  mortgage,  and 
that  G.  and  H.  wauted  £1000  on  a  transfer  of  S.'s 
mortgage.  The  Defendant  inspected  the  pro- 
perty, and  being  satisfied,  he,  on  the  19th  of  June, 
1878,  sent  the  £1000  to  D.  &  P.,  who  gave  him  a 
receipt  for  it.  In  July,  D.  &  P.  fraudulently  in- 
duced G.  and  H.  to  execute  a  deed  of  transfer  to 
the  Defendant  with  a  receipt  indorsed,  which  deed 
they  stated  to  G.  and  H.  to  be  a  deed  of  reconvey- 
ance to  S.  on  his  paying  off  the  mortgage.  D.  & 
P.  shortly  afterwards  handed  this  deed  with  the 
title  deeds  to  the  Defendant,  and  went  on  paying 
him  interest  as  if  they  had  received  it  from  S. 
who  was  in  fact  paying  his  interest  to  the  agents 
of  G.  and  H.  G.  and  H.  made  no  inquiry  as  to 
the  mortgage,  and  this  went  on  till  1883,  when  D. 
&  P.  became  bankrupts,  and  the  £1000  received 
from  the  Defendant,  which  had  never  been  handed 
over  to  G.  and  H.,  was  lost.  G.  and  H.  then 
brought  their  action  against  the  Defendant, 
asserting  a  right  against  the  property  in  the 
nature  of  an  unpaid  vendor's  lien  : — Held,  by  the 
Vice-Chancellor  of  the  county  palatine,  that  on 
the  evidence  in  the  case  D.  &  P.  had  authority  to 
receive  mortgage  money  on  behalf  of  the  Plain- 
tiffs, and  must  be  taken  to  have  received  the 
£1000  on  their  behalf,  and  that  the  action  must  be 
dismissed. — On  appeal,  Cotton,  L.J.,  expressed 
great  doubt  (the  other  Judges  giving  no  opinion 
on  the  point)  whether  D.  &  P.,  assuming  them  to 
have  authority  to  receive  mortgage  money  on  be- 
half of  the  Plaintiffs,  could  be  taken  ever  to  have, 
in  fact,  received  this  £1000  on  their  behalf. — But 
held,  by  the  Court  of  Appeal,  that  the  decision 
must  be  affirmed  on  the  ground  that  as  the  Plain- 
tiffs by  the  deed  of  transfer  and  receipt  which 
they  handed  to  D.  &  P.  enabled  them  to  represent 
to  the  Defendant  that  the  £1000  which  he  had 
previously  handed  to  D.  &  P.  had  come  to  the 
hands  of  the  Plaintiffs,  they  had  raised  a  counter 
equity  which  prevented  their  claiming  a  vendor's 
lien,  though  this  would  not  have  been  the  case 
if  (D.  &  P.  having  no  authority  to  receive  money 
for  the  Plaintiffs)  the  Defendant  had  paid  the 
£1000  to  D.  &  P.  at  the  time  when  the  deeds  were 
delivered  to  him,  since  he  would  then  have  known 
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.  SOLICITOR — continued. 
that  the  Plaintiffs  had  not  received  the  money. — 
Ex  parte  Swinbanhs  (11  Ch.  D.  525)  distinguished. 
Gokdon  v.  James        -        -  C.  A.  249 

2.    Bill  of  Costs  —  Agency  Charges  — 

Country  Solicitor  and  London  Agent — Charge  for 
Counsel's  Fees  not  yet  -paid.']  London  solicitors 
acted  as  agents  in  London  for  a  country  solicitor 
during  the  years  1877  to  1884  inclusive.  The 
agency  was  terminated  in  1884.  During  the 
period  of  the  agency  the  London  agents  deli- 
vered to  the  country  solicitor,  generally  once  a 
year  but  sometimes  oftener,  detailed  bills  of  the 
charges  which  they  claimed  against  him  in  each 
of  the  actions  or  other  matters  in  which  they  had 
acted  for  him.  They  also  delivered  to  him  a 
cash  account  for  each  year,  in  which  he  was 
credited  with  all  payments  made  by  him  to  them, 
and  all  moneys  received  by  them  on  his  behalf, 
and  was  debited  with  all  payments  made  by  them 
to  him  or  on  his  behalf,  and  with  the  gross  amounts 
of  the  several  bills  of  charges  which  had  been  deli- 
vered. The  balance  appearing  to  be  due  from 
him  on  each  account,  but  the  last,  was  carried  on 
to  the  next  account.  Some  of  the  actions  con- 
tinued during  several  years,  and  one  of  them 
{Rhodes  v.  Jenkins)  continued  during  the  whole 
period  of  the  agency,  and  was  not  then  con- 
cluded. After  the  close  of  the  agency  the  country 
solicitor  claimed  a  taxation  of  the  whole  of  the 
bills  : — Held,  by  Pearson,  J.,  that  only  those  bills 
which  had  been  delivered  within  twelve  months 
could  be  taxed,  and  that  the  earlier  bills  must  be 
treated  as  having  been  settled  in  account  and  thus 
paid. — Held,  by  the  Court  of  Appeal,  that  the 
bills  of  costs  in  Rhodes  v.  Jenhins  (to  which  the 
appeal  was  limited),  notwithstanding  the  fact 
that  all  the  costs  in  it  had  not  yet  been  taxed, 
being  in  fact  separate  bills  could  not  be  treated  as 
one  continuous  bill  at  the  option  of  the  country 
solicitor.  —  The  London  agents  had  charged  the 
country  solicitor  with  fees  to  counsel  which  had 
not  yet  been  paid,  but  the  country  solicitor  had 
not  supplied  them  with  sufficient  funds  to  pay 
the  fees  : — Held,  by  Pearson,  J.,  that  this  charge 
was  not  a  circumstance  sufficient  to  justify  a 
taxation.  In  re  Nelson,  Son,  &  Hastings  C.  A.  i 

3.   Bill  of  Costs—"  Delivery "  of  Bill- 
Condition —  Withdrawal — Delivery  of  Second  Bill 
— Taxation,  Common  Order  for — Practice — Soli- 
citors Act  (6  &  7  Vict.  c.  73),  s.  37.]  A  solicitor 
may,  when  sending  in  his  bill  of  costs  to  his 

I  client,  reserve  to  himself  the  right  to  withdraw  or 
|  alter  it  on  condition,  provided  the  condition  is 
i  fully  and  clearly  stated  to  the  client:  but  if  the 
j  solicitor  has  sent  in  his  bill  without  any  condition, 
or  with  a  condition  which  he  could  not  fairly  im- 
pose, he  cannot  afterwards  withdraw  it  or  send  in 
an  amended  bill. — A  firm  of  solicitors,  on  being 
pressed  by  their  clients  to  send  in  their  bill  of 
costs,  delivered  a  bill  accompanied  by  a  letter 
isaying  that  there  were  certain  charges  which, 
owing  to  haste,  had  not  been  included  in  the  bill, 
but  that  they  were  willing  to  accept  a  stated  sum 
in  full  discharge,  though  if  such  sum  was  not 
paid  within  eight  days,  they  reserved  to  them- 
selves the  right  to  withdraw  the  bill  and  deliver 
another.  The  clients,  however,  insisting  on  being 
furnished  with  the  particulars  of  farther  charges, 
I  Vol.  XXX.— Ch.  D.  3 
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the  solicitors  wrote  withdrawing  the  bill.  The 
clients  then  obtained  a  common  order  for  taxa- 
tion of  that  bill,  and  for  delivery  and  taxation  of 
a  further  bill. — On  motion  by  the  solicitors,  Bacon, 
V.C.,  discharged  the  common  order  on  the  ground 
that  no  bill  had  been  ''delivered"  within  the  mean- 
ing of  sect.  37  of  the  Solicitors  Act,  6  &  7  Vict.  c.  73,- 
but  ordered  the  solicitors  to  deliver  a  bill  within 
fourteen  days,  such  bill  to  be  taxed. — The  soli- 
citors, in  pursuance  of  that  order,  delivered  a 
second  bill,  but  of  a  considerably  less  amount  than 
the  first,' whereupon  the  clients  appealed  to  re- 
verse that  order  and  to  have  it  declared  that  the 
bill  to  be  taxed  was  that  first  delivered  -.—Held, 
by  Cotton  and  Lindley,  L.JJ.,  discharging  the 
last-mentioned  order,  that  the  first  bill  was  con- 
ditional, but  that  the  condition  was  one  which  a 
solicitor  could  not  impose  on  his  client,  and  that 
therefore  the  original  common  order  for  taxation 
must  stand. — Held,  also,  that  the  clients  should 
under  the  circumstances,  instead  of  obtaining  the 
common  order  to  tax,  have  obtained  a  special 
order  on  petition  raising  the  question  as  to  the 
right  of  the  solicitors  to  withdraw  their  bill :  they 
were  therefore  allowed  no  costs  of  the  proceedings 
in  the  Court  below,  but  only  the  costs  of  the 
appeal.    In  re  Thompson    -        -      C.  A.  441 

4.   Bill  of  Costs — Past  Costs — Ex  parte 

Order  for  Taxation — Motion  to  discharge — Parol 
Agreement  to  pay  a  Lump  Sum — Attorneys  and 
Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  s.  4.] 
Since  the  Attorneys  and  Solicitors  Act,  1870,  a 
verbal  agreement  by  a  client  to  pay  his  solicitor 
a  lump  sum  in  discharge  of  past  costs  is  not 
binding  on  the  client.  In  re  Btjssell,  Son,  & 
Scott  -        -        -  -        -  114 

5.   Bill  of  Costs  —  Reinvestment  under 

Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18) — Costs — Solicitors'  Remuneration  Act,  1881 
(44  &  45  Vict.  c.  44),  s.  2— General  Order  of 
August,  1882,  ride  2,  Schedule  I.,  Part  I.,rulell.~\ 
Money  arising  from  the  sale  of  land  belonging 
to  a  corporation,  and  taken  by  a  railway  company 
under  their  statutory  powers,  was  reinvested  in 
land  under  the  direction  of  the  Court.  The  soli- 
citor of  the  corporation  charged  the  ad  valorem 
scale  fee  prescribed  by  the  rules  under  the  Soli- 
citors' Bemuneration  Act,  1881,  Schedule  I., 
Part  I.,  "  for  investigating  title  and  preparing  and 
completing  conveyance " : — Held  (affirming  the 
decision  of  Chitty,  J.),  that  the  exception  in 
Schedule  1.,  Part  I.,  rule  1 1,  which  provides  that 
the  scale  shall  not  apply  in  case  of  sales  under 
the  Lands  Clauses  Act,  or  any  other  private  or 
public  Act  under  which  the  vendor's  charges  are 
paid  by  the  purchaser,  was  not  applicable  to 
the  case. — Held,  also  (approving  the  decision  of 
Kay,  J.,  in  Stanford  v.  Roberts  (26  Ch.  D.  155), 
that  the  words  of  rule  2  "  not  being  business  in 
any  action  or  transacted  in  any  Court  or  in  the 
chambers  of  any  Judge  or  Master,"  apply  only  to 
the  4i  other  business "  mentioned  immediately 
before,  i.e.,  to  business  not  being  conveyancing 
business,  and  do  not  exclude  from  the  scale  con- 
veyancing business  doue  under  the  direction  of 
the  Court. — Held,  also,  that  as  the  purchaser's 
solicitor  had  had  to  do  all  the  things  which  he 
would  have  had  to  do  in  a  purchase  not  under 
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the  direction  of  the  Court,  the  case  was  not  taken 
out  of  the  scale  by  the  fact  that,  in  a  purchase 
under  the  direction  of  the  Court,  he  did  not  incur 
as  much  responsibility  as  in  a  private  purchase  : — 
Held,  therefore,  that  the  scale  fee  was  properly 
chargeable.  In  re  Merchant  Taylors'  Com- 
pany   -        -        -        -        -       C.  A.  28 

SPECIFIC  DEVISE— After-acquired  property  50 

See  Will.  8. 
STATUTES : 

13  Ed.  1  —  Statute  Be  Bonis       -  136 

See  Settled  Land  Act.  6. 
13  Eliz.  c.  20 — Ecclesiastical  Pension     -  520 

See  Mortgage.  1. 

7  Anne,  c.  5 — Naturalization      -        -  324 

See  Infant. 

4  Geo.  2,  c.  21,  s.  I— British  Subjects    -  324 

See  Infant.. 
9  Geo.  2,  c.  3G— Mortmain  -        -  544 

See  Charity. 
13  Geo.  3,  c.  21,  s.  1 — Naturalization    -  324 

See  Infant. 
57  Geo.  3,  c.  xxix.  ss.  80,  82 — Metropolitan 

Paving        -  642 

See  Vestry. 
6  &  7  Will.  4,  c.  32— Building  Societies  '-  434 

.  See  Building  Society. 
6  &  7  Will.  4,  c.  71,  s.  67— Tithe  Commutation 

See  Tithes.  [84 
1  Vict.  c.  26,  s.  24—  Wills  50 

See  Will.  8. 
6  &  7  Vict.  c.  73,  s.  37— Solicitors         -  441 

See  Solicitor.  3. 

8  &  9  Vict.  c.  18— Lands  Glauses  -  28 

See  Solicitor.  5. 
 ss.  18,  19,  23,  25,  27,  28,  30  -  553 

See  Lands  Clauses  Act. 
8  &  9  Vict.  c.  20,  ss.  77-82— Railways  Clauses 

See  Railway  Company.  [634 
20  &  21  Vict.  c.  85,  ss.  7,  21,  25,  26—Bivorce 

Court  -        -        -        -  500 

See  Settlement.  1. 
 s.  25     -        -        -        -  143 

See  Husband  and  Wife.  5. 
23  &  24  Vict.  c.  142-  Union  of  Benefices  520 

See  Mortgage.  1. 
25  &  26  Vict.  c.  86,  s.  3 — Lunacy  Regulation 

See  Lunatic.  [320 
25  &  26  Vict.  c.  89,  s.  12— Companies    -  376 

See  Company.  3. 
 s.  38,  sub-s.  7  -        -        -  629 

See  Company.  2. 
30  &  31  Vict.  c.  131,  s.  25— Companies  -  153 

See  Company.  4. 

32  &  33  Vict.  c.  71,  s.  31— Bankruptcy  -  24 

See  Practice.  4. 
 s.  39     _        _        -        -  216 

See  Company.  1. 
 s.  74      -        -        -        -  119 

See  Settlement.  2. 

33  &  34  Vict.  c.  28,  s.  4 — Attorneys  and  Solici- 

tors -----  114 
See  Solicitor.  4. 


STATUTES—  continued. 

36  &  37  Vict.  c.  66,  ss.  16,  2 

See  Practice.  3. 
 s.  100  - 

See  Practice.  7. 

37  &  38  Vict.  c.  57,  s 

tation 


4 — J  udicature 
[387 
-  231 


8 — Real  Property  Limi- 
-        -        -  291 
See  Limitations,  Statute  of. 
38  &  39  Vict.  c.  55,  ss.  155, 158 ;  Sched.  I.,  rr.  2, 
9 ;  Sched.  II.,  Part  I.,  r.  65 ;  Part  II., 
r.  2— Public  Health  -         -  350 

See  Local  Board. 

38  &  39  Vict.  cv91,  ss.  2,  3,  4,  5,  10— Trade- 

marks -  454 
See  Trade-mark.  1. 

39  &  40  Vict.  c.  33,  s.  1— Trade-marks  -  454 

See  Trade-mark.  1. 

44  &  45  Vict.  c.  41,  s.  3,  sub-ss.  4,  6 — Convey- 
ancing and  Laiv  of  Property  -  344 
See  Vendor  and  Purchaser.  2. 

 sub-s.  6  -        -  42 

See  Vendor  and  Purchaser.  1. 

44  &  45  Vict.  c.  44,  s.  2 — Solicitors'  Remunera- 

tion -  -  -  -  -  28 
See  Solicitor.  5. 

45  &  46  Vict.  c.  38,  s.  2,  sub-ss.  5,  6,  10,  cl.  1, 

5,  58,  sub-s.  1,  els.  vi.,  ix. — Settled  Land 


[605 
136 

531 

127 


102 


541 


161 


Married. 

-  418 

-  169 


See  Settled  Land  Act.  5. 

 s.  2,  sub-s.  10  ;  ss.  37,  58 

See  Settled  Land  Act.  6. 

See  Settled  Land  Act.  3. 
 ss.  21,  sub-s.  ii.,  37,  53 

See  Settled  Land  Act.  2. 
  ■  ■  s.  21,  sub-s.  vii. ;  s.  25,  sub-ss.  i. 

x.,  xi.,  xiii. ;  s.  37  - 

See  Settled  Land  Act.  1. 
 s.  25  (iv.)  - 

See  Practice.  8. 
 ss.  51,  58,  sub-s.  1,  cl.  vi. 

See  Settled  Land  Act.  4. 

45  &  46  Vict.  c.  75,  s.  1,  sub-s. 

Women's  Property  - 
See  Practice.  5. 

 sub-s.  4  - 

See  Husband  and  Wife.  1. 

46  &  47  Vict.  c.  52,  s.  9— Bankruptcy    -  480 

See  Bankruptcy.  2. 

 s.  44,  sub-s.  iii.  -        -        -  261 

See  Bankruptcy.  1. 

46  &  47  Vict.  c.  57,  s.  62— Trade-marks  -  505 

See  Trade-mark.  2. 

47  &  48  Vict.  c.  18,  s.  7— Settled  Land  -  102 

See  Settled  Land  xYct.  1. 
SUB-MORTGAGE— Improper  investment  -  490 

See  Trustee. 
SUMMONS— Originating— Appeal  -        -  231 

See  Practice.  7. 
SURCHARGE — Mortgagee  in  possession  -  336 

See  Mortgage.  3. 
SURETY— Bond  by— Mortgage      -        -  291 

See  Limitations,  Statute  of. 

TAXATION— Solicitor's  bill  of  costs. 

Sec  Cases  under  Solicitor.    2 — 5. 
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TELEGRAPH— Address— Trade-name      -  156 

-i  See  Trade-name. 
TENANT  FOB  LIFE— Mortgage  to  be  paid  off  out 

of  accumulations — Rights  of  tenant  for 

life    -        -        -        -        -  649 

See  Accumulations. 
 Mortgaged  estate — Keeping  down  interest 

See  Will.    6.  [614 
 Settled  Land  Act. 

See  Cases  under  Settled  Land  Act. 
 Windfalls         -        -        -        -  485 

See  Timber. 

TESTAMENTARY  POWER  -        -       172,  617 

See  Power.  2,  3. 
TIMBEE  —  Windfalls  —  Larch  Trees— Real  and 
Personal  Estate— Tenant  for  Life.']  A  testator 
devised  estates  upon  which,  there  were  planta- 
tions of  larch  trees.  At  the  time  of  his  death  a 
great  number  of  the  larch  trees  had  been  more  or 
less  blown  down  by  extraordinary  gales.— It  was 
held  by  Pearson,  J.,  that  as  between  the  devisees 
and  the  executors  of  the  testator  the  trees  which 
had  been  blown  down  to  such  an  extent  that  they 
could  not  grow  as  trees  usually  grow  were  severed 
and  belonged  to  the  executors,  and  that  the  trees 
which  were  merely  lifted  but  would  have  to  be 
cut  for  the  proper  cultivation  of  the  plantations 
belonged  to  the  devisees : — But,  held,  by  the  Court 
of  Appeal,  in  allowing  an  appeal,  that,  having 
regard  to  the  maxim  "quicquid  plantatur  solo, 
solo  cedit,"  the  principle  applicable  was  that  if  a 
tree  was  attached  to  the  soil  it  was  real  estate,  and 
if  severed,  personalty ;  that  the  life  and  manner 
of  growth  of  any  particular  tree  was  no  test  of  its 
attachment  to  the  soil,  and  that  the  degree  of 
attachment  or  severance  was  a  question  of  fact  in 
the  case  of  each  particular  tree.  In  re  Ainslie. 
Swinburn  v.  Ainslie  -        -        -    C.  A.  485 

TITHES — Tithe  Bent-charge — Arrears  not  recover- 
able by  Sale — Tithes  Commutation  Act  (Q&7  Will.  4, 
c.  71),  s.  67.]  By  the  67th  section  of  the  Tithes 
Commutation  Act  (6  &  7  Will.  4,  c.  71)  the  sum 
thenceforth  payable  in  lieu  of  tithes  is  declared  to 
be  "  in  the  nature  of  a  rent-charge  issuing  out  of 
the  lands  charged  therewith." — Lands  in  respect 
of  which  a  tithe  rent-charge  was  payable  having 
become  unproductive,  and  the  remedy  by  distress 
and  entry  having  become  ineffectual : — Held,  that 
the  sum  payable  in  lieu  of  tithes  is  not  by  the 
statute  rendered  a  charge  on  the  inheritance ; 
and  that  the  owner  of  the  rent-charge  wTas  not 
entitled  to  claim  a  sale  of  the  lands  in  order  to 
recover  the  arrears  of  his  rent-charge.  Bailey  v. 
Badham  -        -        -  _  84 

TITLE  —  Evidence  of — Leasehold — Peppercorn 
rent  -----  344 
See  Vendor  and  Purchaser.  2. 

TITLE  DEEDS— Right  to  retain  -  -  396 
See  Mortgage.  2. 

TITLE  OF  DIGNITY— Heirlooms  -  '  -  136 
See  Settled  Land  Act.  6. 

TRADE-MARK — Registration  for  entire  Class  of 
Goods — Five  Years'  Registration — User  for  part  of 
Class  only — Exclusive  Title  for  Entire  Class — 
Assignment  —  Goodwill  —  Infringement  — Rectifi- 
cation of  Register — Limitation  to  Part  of  Class 
\ — Trade-marks  Registration  Act,  1875,  ss.  2,  3,  4, 


TRADE-MARK — continued. 

5,  10 — Trade-marks  Registration  Amendment  Act, 
1876,  s.  1.]  An  assignee  of  the  goodwill  of  a 
business  with  the  right  to  a  trade-mark  which 
has  been  registered  by  the  assignor  under  the 
Trade-marks  Registration  Act,  1875,  in  respect  of 
an  entire  class,  but  of  which  the  articles  dealt 
with  in  such  business  form  part  only,  is  not  en- 
titled to  the  exclusive  user  of  the  trade-mark  for 
the  entire  class,  but  only  for  the  particular  arti- 
cles in  connection  with  which  it  is  actually  used, 
even  though  the  trade-mark  may  have  been  on 
the  register  for  five  years. — Sects.  3  and  4  of  the 
Trade-marks  Registration  Act,  1875,  do  not  confer 
on  the  first  or  subsequent  registered  proprietor  of 
a  trade-mark  who  has  been  on  the  register  for  five 
years  the  absolute  right  to  the  exclusive  use  of 
his  trade-mark  as  against  all  the  world :  the  in- 
tention of  the  sections  is  merely  to  afford  him 
assistance  in  bringing  an  action  for  infringement 
by  dispensing  with  the  necessity  of  his  adducing 
evidence  in  that  action  of  exclusive  user ;  and  the 
sections  are  no  bar  to  an  application  under  sect,  5 
to  rectify  the  register  on  the  ground  that  the 
trade-mark  is  improperly  on  the  register  or  should 
be  restricted  to  certain  goods. — Semble,  it  is  not 
the  intention  of  the  Act  that  a  man  registering  a 
trade-mark  for  an  entire  class,  and  yet  only  using 
it  for  one  description  of  goods  in  that  class,  shall 
be  able  to  claim  for  himself  the  exclusive  right  to 
use  it  for  every  description  of  goods  in  that  class. 
If  he  desires  to  extend  his  business  and  apply  his 
trade-mark  to  a  new  description  of  goods  in  the 
class,  he  should  have  Ids  trade-mark  registered 
in  respect  of  those  goods. — Qusere,  whether  a  man 
can  claim  the  exclusive  use  of  a  registered  trade- 
mark not  in  actual  use  in  connection  with  par- 
ticular goods  at  the  time  of  registration. — In  1883 
E.  purchased  and  took  an  assignment  of  the  good- 
will of  the  business  of  an  iron  merchant  and 
manufacturer,  and  also  of  the  right  to  a  trade- 
mark, consisting  of  a  device  of  Neptune  holding 
a  trident  with  the  word  "  Neptune  "  added,  which 
had  been  registered  by  the  assignor  in  1878,  under 
the  Trade-marks  Registration  Acts,  1875  and  187G, 
fer  the  whole  of  Class  5,  described  in  the  Trade- 
marks Journal  as  "  unwrought  and  partly  wrought 
metals  used  in  manufacture,"  E.  duly  getting 
himself  registered  as  proprietor  of  the  trade-mark. 
The  only  business  actually  carried  on  by  E.  and 
his  assignor  was  and  had  been  that  of  a  manufac- 
turer of  iron  sheets.  In  1880  D.  registered  a 
trade-mark  bearing  the  word  "  Neptune  "  for 
"steel  wire  and  iron  wire"  in  Class  5,  his  busi- 
ness consisting  solely  of  the  manufacture  and 
sale  of  wire.  In  1884  E.  brought  an  action  against 
D.  for  infringement  on  the  ground  of  the  alleged 
similarity  of  D.'s  trade-mark.  D.  then  applied 
by  summons  under  sect.  5  of  the  Act  of  1875  to 
have  the  register  rectified  by  limiting  E.'s  trade- 
mark to  the  articles  in  Class  5  other  than  steel 
and  iron  wire : — Held,  in  the  action,  reversing 
A.  L.  Smith,  J.,  that  inasmuch  as  the  goods  sold 
by  E.  and  D.  were  entirely  distinct,  E.  was  not 
entitled  to  an  injunction; — Held,  also,  upon  the 
summons  (affirming  Bacon,  V.C.,  with  a  variation), 
that,  notwithstanding  the  five  years'  registration 
of  E.'s  trade-mark  for  the  whole  of  Class  5,  his 
trade-mark  must  be  limited  to  those  articles  in 
the  class  in  connection  with  which  it  was  being 
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TRADE-MARK — continued. 

actually  used,  namely,  iron  sheets.  Edwards  v. 
Dennis.    In  re  Edwards*  Trade-mark  C.  A.  454 

2.   Registration  —  Similarity — Old  Marie 

— Patents,  Designs,  and  Trade-marks  Act,  1883 
(46  &  47  Vict  c.  57),  s.  62.]  An  application  made 
in  November,  1884,  by  an  American  firm  of  oil 
manufacturers  for  the  registration  under  the  Act 
of  1883  of  a  trade-mark  for  illuminating  oils, 
which  mark  had  been  used  by  them  in  America 
since  1872,  and  had  been  known  in  England  as 
the  "  White  Rose  "  mark  prior  to  1875,  was  re- 
fused by  the  Comptroller  upon  the  ground  that 
there  had  been  on  the  register  since  1878  a 
similar  mark  for  illuminating  oils  called  the 
"  Rosaline  "  mark,  of  which  an  English  firm  were 
the  proprietors : — Held,  that  although  there  was 
enough  similarity  between  the  two  marks  to 
render  it  possible  for  the  public  to  mistake  the 
one  for  the  other,  yet  as  the  "  White  Rose  "  was 
to  all  intents  and  purposes  an  old  mark,  it  ought 
to  be  admitted  to  registration.  In  re  "White 
Rose"  Trade-mark  -  505 
TRADE  NAME — Jurisdiction — Injunction —  Tele- 
graphic Address."]  The  short  address  "  Street, 
London,"  was  used  for  many  years  in  sending 
telegrams  from  abroad  to  Street  &  Co.  of  Cornhill. 
A  bank  adopted  by  arrangement  with  the  Post 
Office  the  phrase  "  Street,  London,"  as  a  cypher 
address  for  telegrams  from  abroad  to  themselves : 
— Held,  that  the  Court  had  no  jurisdiction  to  re- 
strain the  bank  from  using  such  cypher  address. 
Street  v.  Union  Bank  of  Spain  and  England 

[156 

TRANSFER— Equitable  mortgage— Deposit  396 

See  Mortgage.  2. 
TRUSTEE — Investment — Sub-mortgage — Building 
Estate — Specxdative  Security — Separate  Mortgages 
— Breach  of  Trust — Transfer  of  Securities— Exe- 
cutors —  Waiver  —  Adoption  and  Acquiescence.] 
Under  a  settlement  S.  was  tenant  for  life  with  an 
ultimate  trust,  in  default  of  children  (which  hap- 
pened), for  her  testamentary  appointees.  The 
trustees,  having  power  to  invest  on  leasehold 
securities,  invested  the  trust  funds,  with  S.'s 
consent,  on  separate  sub -mortgages  of  leasehold 
houses,  unfinished  and  unlet,  on  a  building  estate 
of  which  the  roads  and  drainage  were  in  a  defec- 
tive condition.  The  investment  was  made  with- 
out an  independent  or  reliable  valuation,  and 
more  than  half  the  value  of  the  house  was  lent  on 
each  sub-mortgage.  S.  died,  having  by  will  dis- 
posed of  the  trust  funds  and  appointed  executors. 
The  executors,  with  the  sanction  of  the  Chief 
Clerk  in  an  action  establishing  S.'s  testamentary 
appointment,  had  the  sub-mortgages  transferred 
to  them  by  the  trustees,  and  subsequently,  finding 
them  an  insufficient  security,  brought  an  action 
against  the  trustees  to  make  them  personally 
liable  for  the  deficiency : — Held,  that,  although 
the  sub-mortgages  were  not  improper  investments 
in  point  of  form,  the  trustees,  having  invested  the 
trust  funds  on  insufficient  security  of  a  speculative 
character,  and  without  proper  precautions,  must 
make  good  the  loss  ;  and  that  the  executors,  having 
taken  the  transfers  in  ignorance  of  the  circum- 
stances attending  the  investment,  were  not  bound 
by  adoption  or  acquiescence.  Smethurst  v. 
Hastings       _____  450 


TRUSTEE — continued.  ' 
 Appointment  to — Remoteness  -  172 

See  Power.  2. 
 Costs — Married  woman         -        -  159 

See  Husband  and  Wife.  3. 
TURNPIKE  BONDS— Real  security— Construction 

of  will         -        -        -  -227 

See  Will.  9. 

UNDERLEASE — Covenants  of  lease         -  404 

See  Landlord  and  Tenant. 
USER— Trade-mark— Part  of  class  -  454 

See  Trade-mark.  L 

VENDOR  AND  PURCHASER — Abstract  of  Deed 
not  in  Vendor's  Possession — Expense  of  making — 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  3,  sub-s.  6.]  A  vendor  is 
bound  at  his  own  expense  to  produce  to  the  pur- 
chaser a  proper  abstract  of  title,  either  for  the 
statutory  period  of  forty  years,  or  for  such  other- 
period  as  may  be  agreed  upon,  and  sect.  3,  sub- 
sect.  6  of  the  Conveyancing  Act,  1881,  is  not  in- 
tended to  interfere  with  the  performance  by  the 
vendor  of  that  duty,  but  proceeds  on  the  assump- 
tion that  the  vendor  has  produced  such  an 
abstract. — Therefore  on  an  open  contract  the 
vendor  must  bear  the  expense  of  procuring  and 
making  an  abstract  of  any  deed  forming  part  of 
the  forty  years'  title,  although  such  deed  be  not 
in  his  possession. — The  word  "  abstract "  in  that 
sub-section  is  to  be  distinguished  from  the 
"  abstract "  of  title  to  which  the  purchaser  is- 
entitled ;  and  a  purchaser  cannot  be  said  to- 
"  require  an  abstract  of  a  particular  deed,"  merely 
because  he  requires  an  abstract  of  title  for  the 
prescribed  length  of  time,  which  involves  the 
abstracting  of  that  deed. — Decision  of  Pearson,  J.y 
reversed.    In  re  Johnson  and  Ttjstin     C.  A.  42. 

2.   Peppercorn  Rent — Evidence  of  Title — 

Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  3,  sub-ss.  4,  6.]  The  Con- 
veyancing and  Law  of  Property  Act,  1881,  s.  3,. 
sub-s.  4,  does  not  apply  to  a  peppercorn  rent,  so  as 
by  the  production  of  a  receipt  for  a  peppercorn  to 
relieve  the  vendors  of  a  building  lease  from  the- 
obligation  of  shewing,  that  the  covenants  with 

their  lessor  (to  finish  the  house  within  months- 

to  the  satisfaction  of  the  lessor's  surveyor)  have 
been  duly  performed  and  observed. — The  certi- 
ficate of  the  lessor's  surveyor  that  the  house  has 
been  finished  to  his  satisfaction,  is  not  a  "  certi- 
ficate "  or  "  evidence  "  within  sect.  3,  sub-sect.  6r 
the  expense  of  obtaining  which  must  be  borne  by 
the  purchaser,  but  it  is  part  of  the  title  itself. — 
Decision  of  Chitty,  J.,  affirmed.  In  re  Moody 
and  Yates'  Contract  -  -  C.  A.  344 
VESTING       __---  507 

See  Will.  10. 
VESTRY— 57  Geo.  3,  c.  xxix.,  ss.  80,  S2— Compul- 
sory Purchase — Severance.]  A  metropolitan  vestry 
required,  for  the  purpose  of  widening  a  street,  a 
part  of  the  buildings  and  site  of  an  orphanage 
that  would  leave  a  substantial  portion  of  the  pre- 
mises : — Held,  that  (the  owners  wishing  to  sell  the 
part  required  only)  the  vestry  could  not  take  the 
whole.  Teuliere  v.  Vestry  of  St.  Mary  Abbotts, 
Kensington    -----  642 
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WILL — Blank  in  Will — Bight  of  Court  to  look  at 
Original  Will.'}  A  testatrix  in  making  her  will 
used  a  law  stationer's  form,  which  was  partly  in 
print,  blanks  being  left  in  it  which  were  to  be 
filled  up  by  the  person  who  made  use  of  it.  After 
directing  that  her  debts  and  funeral  and  testa- 
mentary expenses  should  be  paid  by  her  executrix 
thereinafter  named,  the  testatrix  gave  all  her  pro-  I 
perty  both  real  and  personal  "  unto 
to  and  for  her  own  use  and  benefit  absolutely,  and 
I  nominate,  constitute,  and  appoint  my  niece 
Catherine  Hellard  to  be  executrix  of  this  my  last 
will  and  testament": — Held,  by  Kay,  J„  and  by 
the  Court  of  Appeal,  that  there  was  an  effectual 
gift  of  the  residue  to  Catherine  Hellard. — Per 
Lord  Esher,  M.E.,  and  Baggallay,  L.J. : — For  the 
purpose  of  construing  a  will  the  Court  is  entitled 
to  look  at  the  original  will  as  well  as  at  the  pro- 
bate copy.  In  re  Harrison.  Turner  v.  Hellard 

[C.  A.  390 

2.  Cousins — First  and  Second  Cousins — 

Gift  over — Death  before  Payment  of  any  Legacy.'] 
Testator  bequeathed  the  residue  of  the  proceeds  of 
sale  of  his  real  and  personal  estates  upon  trust, 
after  the  deaths  of  his  wife  and  sister,  to  be  equally 
divided  amongst  all  such  of  his  first  and  second 
cousins,  including  his  reputed  cousin  A.  B.  and 
his  children,  or  reputed  children,  and  the  children 
of  his  reputed  cousin  S.  G-.  deceased  as  should  be 
then  living,  and  if  A.  B.  should  be.  then  dead,  the 
share  to  which  he  would  have  been  entitled,  if 
then  living,  should  be  divided  amongst  his  then 
surviving  children.  And  by  a  codicil,  the  testator 
gave  a  legacy  out  of  the  same  proceeds  of  sale  "  to 
each  of  my  cousins  J.  B.  and  G.  C,"  in  addition 
to  any  sum  to  which  they  might  be  entitled  under 
his  will,  and  directed  that  if  any  or  either  of  his 
first  or  second  cousins  should  die  before  the  pay- 
ment of  any  sum  or  share  thereby  or  by  his  will 
directed  to  be  paid  to  him  or  her,  such  sum  or 
share  should  be  equally  divided  among  his  or  her 
wife  or  husband  and  children  or  child,  if  any,  and 
if  none  should  be  paid  to  his  or  her  next  of  kin. 
The  testator'had  not,  either  at  the  date  of  his  will 
or  at  his  death,  any  second  cousin,  but  at  the  time 
of  his  death  he  had  both  first  cousins  and  first 
cousins  once  removed,  and  also  first  cousins  twice 
removed.  A.  B.  and  S.  G.,  if  they  had  been  legiti- 
mate, would  have  been  the  testator's  first  cousins, 
and  J.  B.  and  G.  C.  were  his  first  cousins  once 
removed  : — Held,  that  first  cousins  once  removed 
and  their  children  were  included  in  the  gift : — 
Held,  also,  that  the  gift  over  on  death  before  pay- 
ment was  to  be  construed  as  before  becoming 
entitled  to  payment.    Wiles  v.  Bannister  512 

3.          "  Furniture,  Goods,  and  Chattels " — 

Ejusdem  Generis —  Gift  of  "  all  my  interest  in  C. 
Estate  "  —  Purchase-money  —  Mixing  with  Money 
at  Bankers — Deposit — Ademption.']  A  testator, 
after  bequeathing  pecuniary  legacies,  directed 
them  "  to  be  paid  from  such  part  of  my  personal 
estate  as  shall  consist  of  money  at  my  bankers  or 
in  the  3  per  cent,  consols."  And  after  directing 
that  the  whole  of  his  income  should  be  devoted 
to  the  comfort  and  maintenance  of  his  wife,  and 
that  she  should  have  the  use  of  his  residence,  he 
desired  "  that  the  furniture,  goods,  and  chattels 
be  not  sold  during  my  wife's  lifetime,  but  at  her 
decease  be  divided  among  the  executors."  And 

Vol.  XXX.— Ch.  D.  3 
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after  the  death  of  his  wife  he  bequeathed  to  M. 
"  all  my  interest  in  the  C.  estate." — Prior  to  the 
date  of  the  will,  the  C.  estate,  which  had  been 
appointed  by  will  by  the  testator's  wife  to  him 
absolutely,  was  taken  by  the  M.  Board  of  Works, 
the  purchase-moneybeing  paid  into  Court.  Sub- 
sequently, the  wife  died  and  administration  with 
her  will  annexed  was  taken  out  by  the  testator, 
who  then  conveyed  the  C.  estate  to  the  Board, 
and  obtained  payment  out  to  himself  of  the  pur- 
chase-money, which  he  placed  with  his  bankers 
partly  on  deposit  and  partly  to  his  general  ac- 
count with  his  other  moneys,  from  time  to  time 
drawing  on  that  general  account.  At  his  death 
there  stood  to  his  credit  at  his  bankers  the  sum 
on  deposit  and  a  balance  on  his  general  account : 
— Held,  (1),  applying  the  rule  ejusdem  generis, 
that  the  gift  of  "  furniture,  goods,  and  chattels," 
passed  only  such  furniture,  &c,  as,  on  the  house 
being  let  furnished,  would  go  with  the  occupation 
of  the  house,  and  not  such  articles  as  jewellery, 
guns,  pistols,  tricycles,  and  scientific  instruments  ; 
(2),  that  the  gift  of  "  all  my  interest  in  the  C. 
estate,"  had  been  adeemed  and  did  not  pass  the 
money  on  deposit  or  any  part  of  the  balance  at 
the  bankers.— Clark  v.  Brown  (2  Sm.  &  Giff.  524) 
not  followed. — Moore  v.  Moore  (29  Beav.  49 G)  dis- 
tinguished.  Manton  v.  Tabois    -        -  92 

4.  Illegitimate  Ch  ild — Class  of  Children.] 

Testator  by  his  will  bequeathed  to  M.  B.  B., 
"  daughter  of  my  nephew  J.  B.,"  £200 ;  and  to 
T.  B.,  "  son  of  the  said  J.  B.,"  £100.  He  directed 
his  trustees  to  stand  possessed  of  his  residue  upon 
trust  for  "  all  and  every  the  children  and  child  " 
of  R.  C.  and  J.  B.  respectively.  By  a  codicil 
testator  revoked  the  bequest  of  £200  "to  my 
great-niece,"  M.  B.  B.,  and  the  bequest  of  £100 
"  to  my  great-nephew,"  T.  B.,  and  instead  thereof 
bequeathed  to  M.  B.  B.,  £100  ;  to  T.  B.,  £100  ; 
and  to  A.  B.,  "  another  daughter  of  my  nephew 
J.  B.,"  £100. — M.  B.  B.  was  illegitimate ;  T.  B. 
and  A.  B.  were  legitimate : — Held,  that  M.  B.  B. 
was  sufficiently  indicated  as  one  of  the  persons 
who  was  to  participate  in  the  residue. — Megson  v. 
Hindle  (15  Ch.  D.  198)  distinguished.  In  re 
Bryon.    Drummond  v.  Leigh  -        -  110 

5.  Lapse — Settlement  of  Shares.]  A  tes- 
tator bequeathed  the  residue  of  his  estate  to 
trustees  upon  trust  for  a  nephew  and  three  nieces 
equally  between  them,  and  in  case  any  or  either 
of  them  should  die  under  twenty-one  then  he 
directed  that  the  share  or  shares  of  him,  her,  or 
them  so  dying,  whether  original  or  accruing, 
should  go  to  the  others  or  other  of  them,  and  if 
more  than  one  in  equal  shares  :  "  Provided  and 
I  declare  that  my  trustees  or  trustee  shall  retain 
the  share  of  each  of  my  nieces  of  and  in  the  said 
trust  moneys  upon  the  trusts  following."  Then 
followed  trusts  for  the  niece  for  life  for  her  sepa- 
rate use,  and  after  her  decease  as  to  the  capital 
upon  trust  as  she  should  by  will  appoint,  and  in 
default  of  appointment  upon  trust  for  her  children 
who  being  sons  should  attain  twenty-one,  or 
being  daughters  attain  that  age  or  marry,  and  in 
default  of  such  issue  upon  trust  for  such  persons 
as  should  be  next  of  kin  to  her  at  her  decease. 
One  of  the  nieces  married  and  died  before  the 
testator,  leaving  a  child  who  survived  him : — 
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Held  (affirming  the  decision  of  Pearson,  J.),  that 
the  share  of  the  deceased  niece  had  lapsed,  and 
that  there  was  an  intestacy  as  to  it.  In  re  Roberts. 
Tarleton  v.  Brcton  -•        -      C.  A.  234 

6.   Mortgage — Onerous  Property — Devise 

of.']  A  testator  devised  and  bequeathed  a  free- 
hold house  and  the  furniture  and  effects  therein 
on  trust  for  A.  and  B.  for  life.  The  house  was 
subject  to  a  mortgage  for  more  than  its  value  : — 
Held,  that  A.  and  B.  were  entitled  to  the  use  of 
the  furniture  without  keeping  down  the  interest 
on  the  mortgage.    Syer  v.  Gladstone    -  614 

7.  Option  to  purchase — Interest  not  trans- 
missible to  Executors  of  Person  to  whom  Option  is 
given.']  A  testator  devised  and  bequeathed  cer- 
tain real  and  personal  property,  including  an 
hotel,  to  trustees  upon  trust  to  pay  out  of  the 
rents,  issues,  and  income  thereof,  annuities  to  his 
widow  and  sister,  and  during  their  lives  and  the 
life  of  the  survivor  to  divide  the  residue  of  the 
rents,  issues,  and  income  equally  between  his  four 
children ;  and  after  the  decease  of  the  survivor  of 
his  wife  and  sister  he  declared  that  his  son  should 
have  the  option  of  purchasing  the  hotel  at  the 
price  of  £10,000,  such  sum  to  fall  into  testator's 
residuary  personal  estate ;  but  if  the  son  should 
decline  to  purchase  the  hotel  at  that  price  within 
six  months  after  the  decease  of  the  survivor  of 
the  testator's  wife  and  sister,  he  directed  that  his 
trustees  should  sell  the  hotel,  and  that  the  moneys 
arising  from  the  sale  thereof  should  fall  into  his 
residuary  personal  estate.  The  son  died  very  soon 
after  his  father,  the  testator,  also  leaving  a  will 
whereby  he  appointed  executors.  The  testator's 
wife  and  sister  being  also  dead  : — Held,  that  the 
option  to  purchase  the  hotel  was  a  right  personal 
to  the  son,  and  could  not  be  exercised  after  his 
death  by  his  executors.  In  re  Cousins.  Alex- 
ander v.  Cross       -        -        -       C.  A.  203 

8.  Specific  Devise  of  "my  cottage  and  all 

my  land  at  8."  "  in  their  present  state  " — Residu- 
ary Devise—Subsequent  Contract  to  purchase  a 
House  and  Land  at  S. —  Wills  Act,  1837  (1  Vict, 
c,  26),  s.  24.]  A.  devised  to  G-.  for  life,  "  my  cot- 
tage and  all  my  land  at  S.,"  subject  to  the  stipu- 
lation (among  others)  that  the  plantations, 
heather,  and  furze  be  all  preserved  "  in  their 
present  state,"  and  devised  "  all  other,  my  free- 
hold manor,  messuages,  lands,  and  real  estate 
whatsoever  and  wheresoever"  to  trustees  upon 
trust  for  sale.  At  the  date  of  his  will  A.  had  a 
small  cottage  with  twenty-two  acres  of  rough 
land  held  with  it,  and  he  subsequently  contracted 
to  purchase  from  G.  a  house  of  considerable  size 
with  gardens  and  land  comprising  ten  acres 
closely  adjoining  the  cottage  and  land.  The  con- 
tract was  not  completed  at  his  death : — Held,  that 
a  contrary  intention  within  the  meaning  of  the 
24th  section  of  the  Wills  Act  was  not  shewn  with 
sufficient  clearness,  but  that,  construing  the  will 
as  if  it  had  been  made  on  the  day  of  the  testator's 
death,  having  regard  to  the  circumstances  at  that 
date  and  to  the  residuary  devise,  the  specific  de- 
vise more  aptly  referred  to  the  cottage  and  rough 
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land,  and  did  not  carry  the  after-acquired  pro- 
perty.— The  words  "  all  my  land  at  S. '  would,  if 
used  alone,  have  been  sufficient  to  carry  the  after- 
acquired  land  with  the  house  standing  upon  it  • 
but  upon  the  authority  of  Ewer  v.  Hoyden  (Cro. 
Eliz.  476,  658),  by  force  of  the  context  the  word 
"  land "  must  be  taken  as  confined  to  lands  in 
contra-distinction  from  buildings.  —  Decision  of 
Kay,  J.,  reversed. — Semble,  per  Lindley,  L.J.  :— 
Sect.  24  of  the  Wills  Act,  which  provides  that  a 
will  shall  speak  as  to  the  real  and  personal  estate 
comprised  in  it  (i.e.,  the  will)  from  the  day  of  the 
testator's  death,  leaves  open  the  question  wheth  er 
a  particular  property  passes  by  the  specific  or  the 
residuary  devise.    In  re  Portal  and  Lamb 

[C.  A.  50 

9.  Turnpike  Road  Bonds — Real  Security.] 

Specific  bequest  of  all  moneys,  stocks,  funds, 
shares,  and  other  securities,  "  except  mortgages 
on  real  and  leasehold  security  "  : — Held,  that 
mortgages  of  turnpike  road  tolls  and  mortgages  of 
turnpike  road  tolls  and  toll -houses  were  not  mort- 
gages on  real  security,  and  did  not  come  within 
the  exception  in  the  bequest.  —  Decision  of 
North,  J.,  reverse  J.    Cavendish  v.  Cavendish 

[C.  A.  227 

10.  Vesting — Income  until  Marriage — Cor- 
pus at  the  Time  of  Marriage.]    A  testatrix  by  her 
will,  after  specific  bequests  of  bonds,  gave  all  the 
rest  of  her  stocks  and  shares  upon  trust  to  pay 
the  income  to  G.  until  his  marriage,  and  at  the 
time  of  his  marriage  to  hand  over  the  stocks  and 
shares  to  him  : — Held,  that  G.  took  a  vested  in- 
terest under  the  gift,  and,  being  of  age,  was 
entitled  to  have  the  stocks  and  shares  comprised 
therein  transferred  to  him,  although  he  had  not 
married. — Batsford  v.  Kebbel  (3  Yes.  363)  dis- 
tinguished.— In  reBunn  (16  Ch.  D.  247)  and  Vize~ 
v.  Stoney  (2  D.  &  Wal.  659 ;  S.  C.  1  D.  &  Waiv 
337)  observed  upon.    In  re  Wrey.    Stuart  v. 
Wrey  ------  507 

 Gift  to  charity— Mortmain     -        -  544 

See  Charity. 
 Testamentary  power    -        -  172 

See  Power.  2. 
WINDFALLS  -        -        -  -  485 

See  Timber. 

WINDING-UP         -        -        -        -  629 

See  Company.  2. 
WITHDRAWAL— Bill  of  costs      -        -  441 

See  Solicitor.  2. 
WORDS— "  All  my  land  at  S."      -        -  50 

See  Will.  8. 
 "Cousins"       -        -        -        -  512 

See  Will.  2. 
 "Forfeited"     -        -        -        -  119 

See  Settlement.  2. 
 "  Furniture,  goods,  and  chattels  "     -  93 

See  Will.  3. 
 "  Keal  security  "  227 

See  Will.  9. 
 "  Situate  in  parish  of  D."      -        -  29& 

See  Advowson. 
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